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1. In  2009,  Corporate  Power  Ltd.  [“the corporate debtor”]  set  up a


thermal  power  project  in  Jharkhand,  and  for  so  doing,  availed  of  loan
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facilities from various lenders, including the State Bank of India [“SBI”]. The


account of the corporate debtor was declared as a non-performing asset by


SBI on 31.07.2013. On 27.03.2015, SBI issued a loan-recall notice to the


corporate debtor in its capacity as the lenders’ agent. On 31.03.2015, some


of the original lenders of the corporate debtor, namely, India Infrastructure


Finance Company Limited, SBI, State Bank of Hyderabad, State Bank of


Bikaner and Jaipur, State Bank of Patiala, and State Bank of Travancore


assigned the debts owed to them by the corporate debtor to the appellant,


the  Asset  Reconstruction  Company  (India)  Limited.  On  20.06.2015,  the


appellant  issued a  notice  under  Section 13(2)  of  the  Securitisation and


Reconstruction of Financial Assets and Enforcement of Securities Interest


Act,  2002  [“SARFAESI  Act”]  on  behalf  of  itself  and  other  consortium


lenders to the corporate debtor. On 01.06.2016, the appellant took actual


physical possession of the project assets of the corporate debtor under the


SARFAESI  Act.  On 26.12.2018,  the appellant  filed an application under


Section 7 of the Insolvency and Bankruptcy Code, 2016 [“IBC”] before the


National Company Law Tribunal, Calcutta [“NCLT”] for a default amounting


to  Rs.5997,80,02,973/-  from the  corporate  debtor.  As  the  relevant  form


indicating the date of default did not indicate any such date, this was made
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up by the appellant on 08.11.2019 by filing a supplementary affidavit before


the NCLT, specifically mentioning the date of default and annexing copies


of  balance  sheets  of  the  corporate  debtor,  which,  according  to  the


appellant,  acknowledged  periodically  the  debt  that  was  due.  On


19.02.2020, the Section 7 application was admitted by the NCLT, observing


that the balance sheets of the corporate debtor, wherein it acknowledged


its liability, were signed before the expiry of three years from the date of


default, and entries in such balance sheets being acknowledgements of the


debt  due  for  the  purposes  of  Section  18  of  the  Limitation  Act,  1963


[“Limitation Act”], the Section 7 application is not barred by limitation. In


an appeal filed to the National Company Law Appellate Tribunal [“NCLAT”],


the corporate debtor relied upon the Full Bench judgment of the NCLAT in


V.  Padmakumar  v.  Stressed  Assets  Stabilisation  Fund,  Company


Appeal  (AT)  (Insolvency)  No.  57  of  2020  (decided  on  12.03.2020)  [“V.


Padmakumar”], in which a majority of four members [Justice (Retd.) A.I.S.


Cheema, Member (Judicial), dissenting] held that entries in balance sheets


would not amount to acknowledgement of debt for the purpose of extending


limitation under Section 18 of the Limitation Act. After a preliminary hearing,


a  three-Member  Bench  passed  an  order  on  25.09.2020  doubting  the
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correctness of  the majority judgment of  the Full  Bench and referred the


matter  to  the  Acting  Chairman  of  the  NCLAT to  constitute  a  Bench  of


coordinate strength to reconsider the judgment in V. Padmakumar (supra).


2. A five-Member  Bench of  the NCLAT,  vide the impugned judgment


dated 22.12.2020, refused to adjudicate the question referred, stating that


the reference to the Bench was itself incompetent.


3. Shri Ramji Srinivasan, learned Senior Advocate appearing on behalf


of  the appellant,  has assailed the impugned judgment,  arguing that  the


majority  judgment  of  the  Full  Bench  of  the  NCLAT in  V.  Padmakumar


(supra) was clearly  per incuriam as it has not considered various binding


judgments of this Court and that the said judgment was wholly incorrect in


rejecting the reference out of hand at a preliminary stage. For this purpose,


he referred to a number of judgments of this Court in which it has been


made clear that vide Section 238A of the IBC, Section 18 of the Limitation


Act  is  applicable  to  a  proceeding  under  Section  7  of  the  IBC.  Also,


according  to  the  learned  Senior  Advocate,  the  judgments  of  the  High


Courts and the judgments of this Court have expressly held that entries


made in signed balance sheets of the corporate debtor would amount to
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acknowledgements  of  liability  and  have,  therefore,  correctly  been relied


upon by the NCLT on the facts of this case. He argued, relying upon certain


judgments, that the reference made to the five-Member Bench by the three-


Member Bench was perfectly in order and ought to have been answered on


merits.  He  also  argued  that  the  constitution  of  the  five-Member  Bench


which passed the impugned judgment was not in order as three out of the


five members of  the said Bench were members who assented with the


majority opinion in  V. Padmakumar (supra), the dissentient member not


being  made part  of  the  Bench so  formed.  This,  according  to  him,  was


contrary to the principles of natural justice. He also argued that the fact that


a balance sheet has to be filed under compulsion of law does not mean


that an acknowledgement of debt has also to be made under compulsion of


law, and for this purpose, he referred to two High Court judgments. 


4.  Refuting  the  aforesaid  submissions,  Shri  Abhijeet  Sinha,  learned


Advocate  appearing  on  behalf  of  the  Respondents,  argued  that  the


Explanation to Section 7, read with the definition of “default” contained in


Section 3(12) of the IBC, would preclude the application of Section 18 of


the Limitation Act inasmuch as a default in respect of a financial debt would


include a financial debt owed not only to the applicant-financial creditor, but
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to all other financial creditors of the corporate debtor. He then referred to


the  rationale  for  enacting  Section  238A by  referring  to  the  Insolvency


Committee  Report  which  introduced  the  aforesaid  Section  and  strongly


relied upon the fact  that  in  all  these cases,  recovery proceedings were


ongoing before the Debt Recovery Tribunal and/or the appellate authority


under the Recovery of Debts Due to Banks and Financial Institutions Act,


1993 [“Recovery of Debts Act”] and that, by not applying Section 18 of the


Limitation Act to the IBC, recoveries will not be thwarted. He also added


that the main plank of the submission of the appellant was that a huge sum


of  Rs.12,000  crore  would  otherwise  go  down  the  drain  if


acknowledgements  in  balance  sheets  were  not  to  be  looked  at,  and


stressed the fact that this would be relevant only in recovery proceedings


and not in proceedings before the IBC, which are not meant to be recovery


proceedings at all, as has been held in several judgments of this Court. He


then relied upon two High Court judgments, from the Andhra Pradesh High


Court and Gauhati High Court, to buttress his submission that via Section


18 of the Limitation Act, entries made in balance sheets do not amount to


acknowledgement of debt. He also stressed the fact that no date of default


has  been  mentioned  in  the  original  form  that  was  submitted  with  the
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Section  7  application,  and  that  this  would,  therefore,  be  a  non-curable


defect, on account of which the Section 7 application should have been


dismissed at the threshold. He then took us to various judgments of this


Court which made it clear that if a period of three years had elapsed from


the date  of  declaration of  the account  of  a  corporate  debtor  as  a  non-


performing asset, the claim filed by a creditor is a dead claim which cannot


be resurrected having recourse to Section 18 of the Limitation Act. Finally,


he argued that the balance sheets in the present case did not amount to


acknowledgement of liability inasmuch as the auditor’s report, which must


be read along with the balance sheets, would make it clear that there was


no  unequivocal  acknowledgement  of  debt,  but  that  caveats  had  been


entered by way of notes in the auditor’s report.


5. After hearing counsel for both sides, it is important to first advert to


the rationale for  the enactment  of  Section 238A of  the IBC, which was


enacted  by  way  of  the  Insolvency  and  Bankruptcy  Code  (Second


Amendment) Act, 2018 w.e.f. 06.06.2018. Section 238A of IBC reads as


follows:


“238A. Limitation.—The provisions of the Limitation Act, 1963
(36 of 1963) shall, as far as may be, apply to the proceedings
or  appeals  before  the  Adjudicating  Authority,  the  National
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Company Law Appellate Tribunal, the Debt Recovery Tribunal
or the Debt Recovery Appellate Tribunal, as the case may be.”


6. In Jignesh Shah v. Union of India, (2019) 10 SCC 750, this Court


referred to the Report of the Insolvency Law Committee of March, 2018,


which led to the introduction of Section 238A, as follows:


“8. In para 7 of the said judgment [B.K. Educational Services
(P) Ltd. v. Parag Gupta and Associates,  (2019) 11 SCC 633],
the Report  of  the Insolvency Law Committee of  March 2018
was  referred  to  as  follows:  ([B.K.  Educational  Services  (P)
Ltd. v. Parag Gupta and Associates, (2019) 11 SCC 633], SCC
pp. 644-45, para 11)


“11. Having heard the learned counsel for both sides, it is
important to first set out the reason for the introduction of
Section 238-A into the Code. This is to be found in the
Report of the Insolvency Law Committee of March 2018,
as follows:


‘28. Application of Limitation Act, 1963


28.1.  The  question  of  applicability  of  the
Limitation  Act,  1963  (“the  Limitation  Act”)  to  the
Code  has  been  deliberated  upon  in  several
judgments  of  NCLT  and NCLAT.  The  existing
jurisprudence on this subject indicates that if a law
is a complete code, then an express or necessary
exclusion of the Limitation Act should be respected.
[Ravula  Subba  Rao v. CIT,  AIR  1956  SC  604] In
light of the confusion in this regard, the Committee
deliberated on the issue and unanimously agreed
that the intent of the Code could not have been to
give a new lease of  life to debts which are time-
barred. It is settled law that when a debt is barred
by  time,  the  right  to  a  remedy  is  time-barred.
[Punjab  National  Bank v. Surendra  Prasad  Sinha,
1993 Supp (1) SCC 499 : 1993 SCC (Cri) 149] This
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requires being read with the definition of “debt” and
“claim”  in  the  Code.  Further,  debts  in  winding-up
proceedings  cannot  be  time-barred  [Interactive
Media and Communication Solution (P) Ltd. v. GO
Airlines Ltd.,  2013 SCC OnLine Del  445 :  (2013)
199 DLT 267] , and there appears to be no rationale
to exclude the extension of this principle of law to
the Code.


28.2.  Further,  non-application  of  the  law  on
limitation creates the following problems: first, it re-
opens the right of financial and operational creditors
holding time-barred debts under the Limitation Act
to file for CIRP, the trigger for which is default on a
debt above INR one lakh. The purpose of the law of
limitation is ‘to prevent disturbance or deprivation of
what may have been acquired in equity and justice
by long enjoyment or what may have been lost by a
party's  own  inaction,  negligence  or  laches’
[Rajender Singh v. Santa Singh, (1973) 2 SCC 705].
Though the Code is  not  a debt recovery law,  the
trigger being “default  in payment of  debt”  renders
the  exclusion  of  the  law  of  limitation  counter-
intuitive. Second, it re-opens the right of claimants
(pursuant to issuance of a public notice) to file time-
barred  claims  with  the  IRP/RP,  which  may
potentially be a part of the resolution plan. Such a
resolution plan restructuring time-barred debts and
claims may not be in compliance with the existing
laws for the time being in force as per Section 30(4)
of the Code.


28.3. Given that  the intent  was not to package
the Code as a fresh opportunity for  creditors and
claimants who did not exercise their remedy under
existing laws within the prescribed limitation period,
the  Committee  thought  it  fit  to  insert  a  specific
section applying the Limitation Act to the Code. The
relevant entry under the Limitation Act may be on a
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case-to-case  basis.  It  was  further  noted  that  the
Limitation  Act  may  not  apply  to  applications  of
corporate applicants, as these are initiated by the
applicant for its own debts for the purpose of CIRP
and are not in the form of a creditor’s remedy.’”


(emphasis in original)


A perusal of the above would show that considering that the Limitation Act


applies only to courts, unless made statutorily applicable to tribunals, the


Committee was of the view that such Act should be made to apply to the


IBC as well, observing that though the IBC is not a debt recovery law, the


trigger being “default in payment of debt” would render the exclusion of the


law  of  limitation  “counter-intuitive”.  Thus,  it  was  made  clear  that  an


application to the IBC should  not  amount  to  resurrection of  time-barred


debts which, in any other forum, would have been dismissed on the ground


of limitation.


7. From the  above,  it  is  clear  that  the  principle  of  Section  9  of  the


Limitation Act is to be strictly adhered to, namely, that when time begins to


run, it cannot be halted, except by a process known to law. One question


that arises before this Court is whether Section 18 of the Limitation Act,


which  extends  the  period  of  limitation  depending  upon  an


acknowledgement  of  debt  made in  writing  and  signed by  the corporate
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debtor, is also applicable under Section 238A, given the expression “as far


as may be” governing the applicability of the Limitation Act to the IBC.   


8. The  aforesaid  question  is  no  longer  res  integra as  two  recent


judgments  of  this  Court  have  applied  the  provisions  of  Section  14  and


Section 18 of the Limitation Act to the IBC. Thus, in  Sesh Nath Singh v.


Baidyabati Sheoraphuli Co-operative Bank Ltd., Civil Appeal No. 9198


of 2019 (decided on 22.03.2021), after setting out the issues that arose in


that case in paragraph 57,  and after referring to Section 238A of IBC, held:


“66. Similarly  under  Section  18  of  the  Limitation  Act,  an
acknowledgement of present subsisting liability, made in writing
in respect of any right claimed by the opposite party and signed
by the party against whom the right is claimed, has the effect of
commencing of  a fresh period of limitation, from the date on
which  the  acknowledgement  is  signed.  However,  the
acknowledgement must be made before the period of limitation
expires. 


67. As observed above, Section 238A of  the IBC makes the
provisions of the Limitation Act, as far as may be, applicable to
proceedings before the NCLT and the NCLAT. The IBC does
not exclude the application of Section 6 or 14 or 18 or any other
provision of the Limitation Act to proceedings under the IBC in
the NCLT/NCLAT.  All  the provisions of  the Limitation Act  are
applicable  to  proceedings  in  the  NCLT/NCLAT,  to  the  extent
feasible. 


68. We see no reason why Section 14 or 18 of the Limitation
Act,  1963 should not apply to proceeding under Section 7 or
Section 9 of the IBC. Of course, Section 18 of the Limitation Act
is not attracted in this case, since the impugned order of the
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NCLAT  does  not  proceed  on  the  basis  of  any
acknowledgement.”


9. Nearer home, in  Laxmi Pat Surana v. Union Bank of India, Civil


Appeal No. 2734 of 2020, a judgment delivered on 26.03.2021, this Court,


after referring to various judgments of this Court, including the judgment in


Babulal Vardharji Gurjar v. Veer Gurjar Aluminium Industries (P) Ltd.,


(2020) 15 SCC 1 [“Babulal”], then held:


“35. The purport of such observation has been dealt with in the
case of Babulal Vardharji Gurjar (II) [Babulal Vardharji Gurjar
v. Veer Gurjar Aluminium Industries (P) Ltd., (2020) 15 SCC 1].
Suffice  it  to  observe  that  this  Court  had  not  ruled  out  the
application  of  Section  18  of  the  Limitation  Act  to  the
proceedings under the Code, if the fact situation of the case so
warrants. Considering that the purport of Section 238A of the
Code,  as  enacted,  is  clarificatory  in  nature  and  being  a
procedural  law  had  been  given  retrospective  effect;  which
included application of the provisions of the Limitation Act on
case-to-case basis.  Indeed, the purport of amendment in the
Code was not to reopen or revive the time barred debts under
the Limitation Act. At the same time, accrual of fresh period of
limitation in terms of Section 18 of the Limitation Act is on its
own under that Act. It will not be a case of giving new lease to
time  barred  debts  under  the  existing  law (Limitation  Act)  as
such.


36. Notably,  the provisions of Limitation Act have been made
applicable to the proceedings under the Code, as far as may be
applicable. For, Section 238A predicates that the provisions of
Limitation Act shall, as far as may be, apply to the proceedings
or  appeals  before the Adjudicating Authority,  the NCLAT,  the
DRT or the Debt Recovery Appellate Tribunal, as the case may
be.  After  enactment  of  Section  238A  of  the  Code  on
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06.06.2018, validity whereof has been upheld by this Court, it is
not  open  to  contend  that  the  limitation  for  filing  application
under Section 7 of the Code would be limited to Article 137 of
the Limitation Act and extension of prescribed period in certain
cases could be only under Section 5 of the Limitation Act. There
is no reason to exclude the effect of Section 18 of the Limitation
Act to the proceedings initiated under the Code. Section 18 of
the Limitation Act reads thus:


“18.  Effect  of  acknowledgement  in  writing.–(1)
Where, before the expiration of the prescribed period
for a suit or application in respect of any property or
right,  an  acknowledgement  of  liability  in  respect  of
such property or right has been made in writing signed
by the party  against  whom such property  or  right  is
claimed, or by any person through whom he derives
his title or liability, a fresh period of limitation shall be
computed from the time when the acknowledgement
was so signed.


(2) Where the writing containing the acknowledgement
is  undated,  oral  evidence may be  given of  the  time
when it was signed; but subject to the provisions of the
Indian Evidence Act, 1872 (1 of 1872), oral evidence of
its contents shall not be received.


Explanation.–For the purposes of this section,–


(a) an acknowledgement may be sufficient though it
omits to specify the exact nature of the property or
right, or avers that the time for payment, delivery,
performance or enjoyment has not yet come or is
accompanied by a refusal to pay, deliver, perform
or permit to enjoy, or is coupled with a claim to set
off,  or  is  addressed  to  a  person  other  than  a
person entitled to the property or right;


(b) the word “signed” means signed either personally
or by an agent duly authorised in this behalf; and
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(c) an  application  for  the  execution  of  a  decree  or
order shall not be deemed to be an application in
respect of any property or right.”


37. Ordinarily,  upon  declaration  of  the  loan  account/debt  as
NPA that date can be reckoned as the date of default to enable
the financial  creditor  to initiate action under Section 7 of  the
Code. However, Section 7 comes into play when the corporate
debtor  commits  “default”.  Section  7,  consciously  uses  the
expression “default” - not the date of notifying the loan account
of  the  corporate  person  as  NPA.  Further,  the  expression
“default”  has  been  defined  in  Section  3(12)  to  mean  non-
payment of “debt” when whole or any part or instalment of the
amount of debt has become due and payable and is not paid by
the  debtor  or  the  corporate  debtor,  as  the  case  may be.  In
cases  where  the  corporate  person  had offered  guarantee  in
respect of loan transaction, the right of the financial creditor to
initiate  action  against  such  entity  being  a  corporate  debtor
(corporate  guarantor),  would  get  triggered  the  moment  the
principal borrower commits default due to non-payment of debt.
Thus,  when  the  principal  borrower  and/or  the  (corporate)
guarantor admit and acknowledge their liability after declaration
of  NPA but  before  the  expiration  of  three  years  therefrom
including  the  fresh  period  of  limitation  due  to  (successive)
acknowledgements, it is not possible to extricate them from the
renewed limitation accruing due to the effect of Section 18 of
the Limitation Act. Section 18 of the Limitation Act gets attracted
the moment  acknowledgement  in  writing signed by the party
against  whom such  right  to  initiate  resolution  process  under
Section 7 of the Code enures. Section 18 of the Limitation Act
would come into play every time when the principal borrower
and/or the corporate guarantor (corporate debtor), as the case
may  be,  acknowledge  their  liability  to  pay  the  debt.  Such
acknowledgement, however, must be before the expiration of
the prescribed period of limitation including the fresh period of
limitation due to  acknowledgement  of  the debt,  from time to
time, for institution of the proceedings under Section 7 of the
Code. Further,  the acknowledgement must be of  a liability in
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respect of which the financial creditor can initiate action under
Section 7 of the Code.”


10. Given the aforesaid,  it  is not  possible to accede to the arguments


made by Shri Sinha that Section 18 of the Limitation Act cannot be made


applicable by reason of the arguments put forth by him. As has been held in


Ambika  Prasad  Mishra  v.  State  of  U.P.,  (1980)  3  SCC  719, every


argumentative novelty does not undo a settled position of law. Krishna Iyer,


J., speaking for a Bench of five learned Judges, stated thus:


“5. … But, after listening to the Marathon erudition from eminent
counsel,  a 13-Judge Bench of  this Court  upheld the vires of
Article 31-A in unequivocal terms. That decision binds, on the
simple score of stare decisis and the constitutional ground of
Article  141.  Every  new  discovery  or  argumentative  novelty
cannot undo or compel reconsideration of a binding precedent.
In this view, other submissions sparkling with creative ingenuity
and presented with high pressure advocacy, cannot persuade
us to reopen what was laid down for the guidance of the nation
as a solemn proposition by the epic  Fundamental Rights case
[(1973)  4 SCC 225 :  1973 Supp SCR 1].  From  Kameshwar
Singh [AIR 1952 SC 252 :  1952 SCR 889 :  1952 SCJ 354]
(1952) and Golak Nath [I.C. Golak Nath v. State of Punjab, AIR
1967 SC 1643 : (1967) 2 SCR 762 : (1967) 2 SCJ 486] (1967)
through Kesavananda [(1973) 4 SCC 225 : 1973 Supp SCR 1]
(1973)  and Kanan  Devan [Kanan  Devan  Hills  Produce  Co.
Ltd. v. State of Kerala, (1973) 1 SCR 356 : (1972) 2 SCC 218 :
AIR 1972 SC 2301] (1972) to Gwalior Rayons [State of Kerala
v.  Gwalior Rayon Silk Mfg. (Wvg). Co. Ltd.(1973) 2 SCC 713 :
(1974)  1  SCR 671]  (1976)  and  after  Article  31-A has  stood
judicial scrutiny although, as stated earlier, we do not base the
conclusion on Article 31-A. Even so, it is fundamental that the
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nation’s  Constitution  is  not  kept  in  constant  uncertainty  by
judicial review every season because it paralyses, by perennial
suspense,  all  legislative  and  administrative  action  on  vital
issues deterred by the brooding threat of forensic blow up. This,
if  permitted,  may well  be  a  kind of  judicial  destabilisation of
State  action  too  dangerous  to  be  indulged  in  save  where
national crisis of great moment to the life, liberty and safety of
this country and its millions are at stake, or the basic direction
of the nation itself is in peril of a shake-up. It is surely wrong to
prove Justice Roberts of the United States Supreme Court right
when he said: [Smith v. Allwright, 321 US 649, 669, 670 (1944)]


“The reason for my concern is that the instant decision,
overruling that announced about nine years ago, tends
to  bring  adjudications  of  this  tribunal  into  the  same
class as a restricted railroad ticket good for this day
and train only…. It is regrettable that in an era marked
by doubt and confusion, an era whose greatest need is
steadfastness of thought and purpose, this Court which
has  been  looked  to  as  exhibiting  consistency  in
adjudication,  and a steadiness which would hold the
balance even in the face of temporary ebbs and flows
of  opinion,  should now itself  become the breeder  of
fresh doubt and confusion in the public mind as to the
stability of our institutions.”


(emphasis supplied)


11. Section 18 of the Limitation Act reads as follows:


“18.  Effect  of  acknowledgement  in  writing.—(1)  Where,
before  the  expiration  of  the  prescribed  period  for  a  suit  or
application  in  respect  of  any  property  or  right,  an
acknowledgement of liability in respect of such property or right
has been made in writing signed by the party against  whom
such property  or  right  is  claimed,  or  by  any  person  through
whom he derives his title or liability, a fresh period of limitation
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shall be computed from the time when the acknowledgement
was so signed.


(2)  Where  the  writing  containing  the  acknowledgement  is
undated, oral evidence may be given of the time when it was
signed; but subject to the provisions of the Indian Evidence Act,
1872 (1  of  1872),  oral  evidence of  its  contents  shall  not  be
received.


Explanation.—For the purposes of this section,—


(a) an acknowledgement may be sufficient though it omits to
specify the exact nature of the property or right, or avers
that  the  time  for  payment,  delivery,  performance  or
enjoyment has not yet come or is accompanied by refusal
to pay, deliver, perform or permit to enjoy, or is coupled with
a claim to set off, or is addressed to a person other than a
person entitled to the property or right,


(b) the word “signed” means signed either personally or by an
agent duly authorised in this behalf, and


(c) an application for the execution of a decree or order shall
not  be  deemed  to  be  an  application  in  respect  of  any
property or right.”


12. In  an  illuminating  discussion  on  the  reach  of  Section  18  of  the


Limitation Act, including the reach of the Explanation to the said Section,


this Court, in Khan Bahadur Shapoor Fredoom Mazda v. Durga Prasad,


(1962) 1 SCR 140 [“Shapoor Fredoom Mazda”], after referring to Section


19 of the Limitation Act, 1908, which corresponds to Section 18 of the 1963


Act, held:


“It is thus clear that acknowledgement as prescribed by Section
19 merely renews debt; it does not create a new right of action.
It is a mere acknowledgement of the liability in respect of the
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right in question; it need not be accompanied by a promise to
pay either expressly or even by implication. The statement on
which a plea of  acknowledgement  is based must  relate to a
present  subsisting  liability  though  the  exact  nature  or  the
specific character of the said liability may not be indicated in
words.  Words used in  the  acknowledgement  must,  however,
indicate the existence of jural relationship between the parties
such as that of debtor and creditor, and it must appear that the
statement  is  made  with  the  intention  to  admit  such  jural
relationship. Such intention can be inferred by implication from
the  nature  of  the  admission,  and  need  not  be  expressed  in
words. If the statement is fairly clear then the intention to admit
jural  relationship  may  be  implied  from  it.  The  admission  in
question  need  not  be  express  but  must  be  made  in
circumstances  and  in  words  from  which  the  court  can
reasonably infer that the person making the admission intended
to refer to a subsisting liability as at the date of the statement.
In construing words used in the statements made in writing on
which a plea of acknowledgement rests oral evidence has been
expressly excluded but surrounding circumstances can always
be considered. Stated generally courts lean in favour of a liberal
construction of such statements though it does not mean that
where no admission is made one should be inferred, or where a
statement  was  made  clearly  without  intending  to  admit  the
existence of jural relationship such intention could be fastened
on the maker  of  the statement  by an involved or far-fetched
process of  reasoning. Broadly stated that is the effect of the
relevant provisions contained in Section 19, and there is really
no  substantial  difference  between  the  parties  as  to  the  true
legal position in this matter.”


(at pages 144-145)


13. The next question that this Court must address is as to whether an


entry made in a balance sheet of a corporate debtor would amount to an


acknowledgement of liability under Section 18 of the Limitation Act.   
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14. Several judgments of this Court have indicated that an entry made in


the  books  of  accounts,  including  the  balance  sheet,  can  amount  to  an


acknowledgement  of  liability  within  the  meaning  of  Section  18  of  the


Limitation Act. Thus, in Mahabir Cold Storage v. CIT, 1991 Supp (1) SCC


402, this Court held:


“12. The entries in the books of accounts of the appellant would
amount  to  an  acknowledgement  of  the  liability  to  M/s
Prayagchand Hanumanmal within the meaning of Section 18 of
the Limitation Act, 1963 and extend the period of limitation for
the discharge of the liability as debt. …”


15.   Likewise, in a case concerning the dishonour of a cheque under


Section 138 of the Negotiable Instruments Act,  1881, this Court,  in  A.V.


Murthy v. B.S. Nagabasavanna, (2002) 2 SCC 642 [“A.V. Murthy”], held:


“5. … It is also pertinent to note that under sub-section (3) of
Section 25 of the Indian Contract Act, 1872, a promise, made in
writing and signed by the person to be charged therewith, or by
his agent generally or specially authorized in that behalf, to pay
wholly  or  in  part  a  debt  of  which  the  creditor  might  have
enforced payment but for the law for the limitation of suits, is a
valid contract. Moreover, in the instant case, the appellant has
submitted before us that the respondent, in his balance sheet
prepared for every year subsequent to the loan advanced by
the appellant, had shown the amount as deposits from friends.
A copy of the balance sheet as on 31-3-1997 is also produced
before us. If the amount borrowed by the respondent is shown
in the balance sheet, it may amount to acknowledgement and
the creditor might have a fresh period of limitation from the date
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on which the acknowledgement was made. However, we do not
express any final  opinion on all  these aspects,  as these are
matters to be agitated before the Magistrate by way of defence
of the respondent.”


The judgment in A.V.  Murthy  (supra) was followed in  S. Natarajan vs.


Sama Dharman,  Crl.  A.  No.  1524 of  2014 (decided on 15.07.2014) as


follows: 


“7. In this connection, we may usefully refer to a judgment of
this Court in  A.V. Murthy v. B.S. Nagabasavanna [A.V. Murthy
v. B.S. Nagabasavanna, (2002) 2 SCC 642] where the accused
had alleged that  the  cheque issued by  him in  favour  of  the
complainant in respect of sum advanced to the accused by the
complainant four years ago was dishonoured by the bank for
the  reasons  “account  closed”.  The  Magistrate  had  issued
summons  to  the  accused.  The  Sessions  Court  quashed  the
proceedings on the ground that the alleged debt was barred by
limitation at the time of issuance of cheque and, therefore, there
was no legally enforceable debt or liability against the accused
under  the  Explanation  to  Section  138  of  the  NI  Act  and,
therefore,  the complaint  was not  maintainable.  While  dealing
with the challenge to this order, this Court observed that Under
Section 118 of the NI Act, there is a presumption that until the
contrary is proved, every negotiable instrument was drawn for
consideration. This Court further observed that Section 139 of
the NI Act specifically notes that it shall be presumed unless the
contrary is  proved,  that  the holder  of  a cheque received the
cheque of the nature referred to in Section 138 of the NI Act for
discharge, in whole or in part, of any debt or other liability. This
Court further observed that under Sub-section (3) of Section 25
of the Contract Act, a promise, made in writing and signed by
the person to be charged therewith, or by his agent generally or
specially authorized in that behalf,  to pay wholly or in part a
debt of which the creditor might have enforced payment but for
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the law for the limitation of suits, is a valid contract. Referring to
the facts  before  it,  this  Court  observed that  the complainant
therein  had submitted  his  balance  sheet,  prepared for  every
year subsequent to the loan advanced by the complainant and
had shown the amount  as  deposits  from friends.  This  Court
noticed that the relevant balance sheet is also produced in the
Court. This Court observed that if the amount borrowed by the
accused therein is shown in the balance sheet, it may amount
to acknowledgement and the creditor might have a fresh period
of limitation from the date on which the acknowledgement was
made. …”


16. An exhaustive judgment of the Calcutta High Court in  Bengal Silk


Mills Co. v. Ismail Golam Hossain Ariff, 1961 SCC OnLine Cal 128 : AIR


1962  Cal  115 [“Bengal  Silk  Mills”]  held  that  an  acknowledgement  of


liability  that  is  made  in  a  balance  sheet  can  amount  to  an


acknowledgement of debt as follows:


“9. In support of the contention that the balance-sheets do not
amount  to  acknowledgements  of  liability,  because they  were
prepared under compulsion of law Mr. Banerji relies upon the
decision in  Kashinath v.  New Akot Ginning and Pressing Co.
Ltd., I.L.R. 1950 Nag. 562 at 568 : A.I.R. 1951 Nag. 255. It is
true that the balance-sheets were required to be made both by
the  Indian  Companies  Act,  1913  as  also  by  the  articles  of
association of the defendant company. There was a compulsion
upon the managing agents to prepare the documents but there
was  no  compulsion  upon  them  to  make  any  particular
admission. They faithfully discharged their duty and in doing so
they  made  honest  admissions  of  the  Company's  liabilities.
Those admissions, though made in discharge of their duty, are
nevertheless conscious and voluntary admissions. A document
is  not  taken  out  of  the  purview  of  section  19  of  the  Indian
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Limitation  Act  merely  on  the  ground  that  it  is  made  under
compulsion of law, see Venkata v. Partha Saradhi, 1892 I.L.R.
16  Mad.  220  at  222, Udaya  Thevar v. Subrahmania  Chetti,
(1896) 6 M.L.J. 266, 269, Good v. Jane Job,  120 E.R. 810 at
812. I  am unable to agree with the reasoning of the Nagpur
decision that a balance-sheet does not save limitation because
it is drawn up under a duty to set out the claims made on the
company and not with the intention of acknowledging liability.
The balance-sheet contains admissions of liability; the agent of
the company who makes and signs it  intends to make those
admissions.  The  admissions  do  not  cease  to  be
acknowledgements of liability merely on the ground that they
were made in discharge of a statutory duty. I notice that in the
Nagpur case the balance-sheet had been signed by a director
and had not been passed either by the Board of Directors or by
the company at its annual general meeting and it seems that
the actual decision may be distinguished on the ground that the
balance-sheet was not made or  signed by a duly authorized
agent of the company.


10. Mr. Banerji next contends that none of the balance-sheets
contains an admission of liability subsisting on the date of which
it  is  made.  According  to  him the  balance-sheet  for  the  year
ended 30-11-1936 which was made on 1-6-1937 contains an
admission  of  past  liability  as  on  30-11-1936  but  not  an
admission of liability existing on 1-6-1937. Mr. Banerji contends
that  such  an  admission  does  not  satisfy  the  test  of  an
acknowledgement under section 19 of the Indian Limitation Act.
His contention is supported by Jwala Prasad v. Jwala Bank Ltd.,
A.I.R.  1957 All.  143 at  145. In that  case the Allahabad High
Court  held  that  the  balance-sheet  did  not  contain  any
acknowledgement of an existing liability and therefore could not
be  treated  as  an  acknowledgement  under  section  19.  Mr.
Banerji also relied upon the decisions in  Kandasami Reddi v.
Suppammal,  I.L.R.  45 Mad.  443,  Venkata v.  Partha  Saradhi,
I.L.R. 18 Mad. 220,  Rustomji on Limitation, 6th Edition, pages
191–193 and the cases collected therein. Now it is well settled
that in order to satisfy the test of an acknowledgement under
section 19 the admission of liability must be an admission of
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subsisting liability. In Kandasami Reddi v. Suppammal, I.L.R. 45
Mad.  443  at  445,  Ayling  J.  said,  “Liability  can  only  signify
present  liability  at  the  time  of  acknowledgement  and  this  is
clearly laid down in  Venkata v.  Parthasaradhi, (1893) 16 Mad.
220.” In  Venkata v.  Parthasaradhi,  I.L.R. 16 Mad. 220 at 223
Muttasami Ayyar, J. said, “It is therefore necessary that upon a
reasonable construction of the language used by the debtor in
writing the relation of  debtor and creditor  must appear to be
distinctly  admitted,  that  it  must  be  admitted  also  to  be  a
subsisting jural relation, and then an intention to continue it until
it  is  lawfully  determined  must  also  be  evident.”  The  section
requires a definite admission of liability in respect of the debt,
but even an admission that the debt existed at a previous date
may, having regard to the language used and the surrounding
circumstances,  amount  to  an  implied  representation  that  the
debt  is  still  subsisting (see  Maniram Seth v. Seth Rupchand,
I.L.R.  33  Cal.  1047  P.C.).  In  my  opinion  the  balance-sheets
satisfy the test of an acknowledgement under section 19. Each
of them contains an admission that balances have been struck
at  the end of  the previous year  and that  a definite  sum has
been found to  be the balance then due to  the creditor.  The
natural inference to be drawn from the balance-sheet is that the
closing balance due to the creditor at the end of the previous
year will be carried forward as the opening balance due to him
at the beginning of the next year. In each balance-sheet there is
thus  an  admission  of  a  subsisting  liability  to  continue  the
relation of debtor and creditor and a definite representation of a
present  intention  to  keep  the  liability  alive  until  it  is  lawfully
determined by payment  or  otherwise.  There is  necessarily  a
time lag between the date of the signing of the balance-sheet
and the end of the previous year. The balance-sheet contains
no admission of the amount due on the date of the signature,
that  amount  may  be  and  often  is  different  from the  amount
shown as due at  the end of  the previous year,  but  that  fact
alone does not take the document out of the purview of section
19. Take the case of a banker and its depositor. Suppose the
banker sends to the depositor a monthly statement of account
made for the month of February 1961 and signed on March 15,
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1961. The statement gives the balance due on February 28,
1961. The amount due on March 15 may be quite different; the
banker  might  have  been  made  payments  for  the  customer,
nevertheless  the  statement  amounts  to  a  sufficient
acknowledgement under section 19. I am therefore unable to
agree  with  the  decision  in Jwala  Prasad v. Jwala  Bank
Ltd., A.I.R. 1957 All. 144.


11. To come under section 19 an acknowledgement of a debt
need  not  be  made  to  the  creditor  nor  need  it  amount  to  a
promise to pay the debt.  In England it  has been held that  a
balance-sheet  of  a  company  stating  the  amount  of  its
indebtedness to the creditor is a sufficient acknowledgement in
respect  of  a  specialty  debt  under  section  5  of  the  Civil
Procedure Act, 1833 (3 and 4 Will — 4c. 42), see Re: Atlantic
and Pacific Fibre Importing and Manufacturing Co. Ltd., 1928
Ch. 836 under section 1 of Lord Tentenden’s Act, 1828 (9 Geo.
4, c. 14) read with section 13 of the Mercantile Law Amendment
Act,  1856  (19  and  20  Vict.  c.  97),  see Re:  The  Coliseum
(Burrow) Ltd., (1930) 2 Ch. 44 at 47 and under sections 23 and
24  of  the  Limitation  Act,  1939  (c.  21),  see  Ledingham v.
Bermejo Estancia Co. Ltd., (1947) 1 A.E.R. 749 and  Jones v.
Bellgrove Properties Ltd.,  (1949) 2 K.B. 700, on appeal from
(1949) 1 A.E.R. 498. Section 5 of the Civil Procedure Act, 1833
did not require that the acknowledgement should be given to
the  claiming  creditor  and  consequently  a  balance-sheet
containing  an  admission  of  indebtedness  to  the  debenture
holders was a sufficient acknowledgement of liability in respect
of the debentures under that section, though it was sent only to
the debenture holders who happened to be the shareholders of
the company and not to the other debenture holders, see Re:
Atlantic  and  Pacific  Fibre  Importing  and  Manufacturing  Co.
Ltd., (1928) 1 Ch. 836. Under Tentenden's Act,  1828 as also
under  the  Limitation  Act,  1939 (c.  21)  the  acknowledgement
must be made to the creditor or his agent and if the balance-
sheet  is  sent  to  a  shareholder  who  is  also  a  creditor  the
requirements  of  those  Acts  were  satisfied,  see  Re:  The
Coliseum  (Burrow)  Ltd.,  (1930)  2  Ch.  44  at  47,  Jones v.
Bellgrove Properties Ltd., (1949) 1 A.E.R. 498 at 504 affirmed
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(1949)  2  K.B.  700.  The  decision  in  the  last  case  has  been
followed in  India  and  it  has been held  that  an admission of
indebtedness  in  a  balance-sheet  is  a  sufficient
acknowledgement under section 19 of the Indian Limitation Act,
see  Raja  of  Vizianagram v.  Official  Liquidator,  Vizianagram
Mining Co. Ltd., (1951) 2 M.L.J. 535 at 550-1 : A.I.R. 1952 Mad.
136 at 145, Lahore Enamelling and Stamping Co. Ltd. v. A.K.
Bhalla, A.I.R. 1958 Punjab 341 at 347, First National Bank Ltd.
v.  The  Mandi  (State)  Industries  Ltd.,  (1957)  59  Punjab  Law
Reports 589 and in an unreported decision of S.R. Das Gupta,
J. in matter No. 449 of 1955 Re: Vita Supplies Corporation Ltd.
decided on December 7, 1956.”


Importantly, this judgment holds that though the filing of a balance sheet is


by compulsion of law, the acknowledgement of a debt is not necessarily so.


In fact, it is not uncommon to have an entry in a balance sheet with notes


annexed to or forming part of such balance sheet, or in the auditor’s report,


which must be read along with the balance sheet, indicating that such entry


would not amount to an acknowledgement of debt for reasons given in the


said note. 


17. Bengal Silk Mills (supra) also dealt with the judgment in Kashinath


Sankarappa v.  New Akot Cotton Ginning & Pressing Co. Ltd.,  1949


SCC OnLine MP 123 : AIR 1951 Nag 255 [“Kashinath”] by distinguishing


the said judgment on the ground that the balance sheet in that case was


not made or signed by a duly authorised agent of the company. Quite apart
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from this, if the said judgment is perused, what becomes clear is that the


observation made in paragraph 20 is really an  obiter observation, as the


High Court went on to hold in paragraph 26 that the balance sheets that


were produced were never proved in accordance with law, apart from being


validly rejected by the shareholders,  as a result  of  which,  such balance


sheets could not, therefore, operate as acknowledgements of liability under


Section 19 of the Limitation Act, 1908.


18. In an appeal to the Supreme Court in Kashinath Sankarappa Wani


v. New Akot Cotton Ginning and Pressing Co. Ltd.,  1958 SCR 1331,


this Court referred to Section 3(b) of the Commercial Documents Evidence


Act (XXX of 1939) and then held that under the said Act, the balance sheet


of  the  respondent  company  for  the  year  1940-1941  should  have  been


admitted in evidence. This Court held that, unfortunately, the provisions of


the  said  Act  had  not  been  brought  to  the  attention  of  the  High


Court. However, having so held, this Court then went on to hold that on the


facts of that case, no presumption that the balance sheet was duly made


under Section 3(b) could be raised, as a result of which there could be no


acknowledgement of liability on the facts of that case.


19. Two other judgments – of the Andhra Pradesh High Court and the


26


https://itatonline.org







Gauhati  High  Court  –  were  also  relied  upon  by  the  counsel  for  the


respondents. So far as the Andhra Pradesh High Court is concerned, in


Vijayalakshmi v. Hari Hara Ginning and Pressing, Nandigaon, OS A No.


40  of  1998  (decided  on  03.03.1999), Liberhan,  C.J.  differed  from  a


Karnataka High Court judgment which stated that showing of an amount in


a balance sheet would amount to an acknowledgement under Section 18 of


the Limitation Act. This was done as follows: 


“5. The learned Counsel for the appellant relied on a decision of
the Karnataka High Court in State Bank of India v. Hegde and
Golay Ltd., 1985 SCC OnLine Kar 428 : ILR 1987 Kar 2673,
wherein it is observed that showing of an amount in a balance
sheet amounts to an acknowledgement in terms of the Indian
Limitation Act. Consequently, the amount having been admitted
and  the  respondent  having  not  paid  the  same,  the  petition
required admission as laid down by the said judgment that civil
suit as well as legal proceedings can continue simultaneously.
Without expressing our opinion on the law laid down in the said
judgment, though it cannot be categorically laid down that mere
showing  a  debt  due  in  a  balance-sheet  would  amount  to
acknowledgement, we may observe that it is a well-established
law that for giving an acknowledgement,  a person has to be
conscious  of  his  act  to  the  knowledge  of  the  other  person.
Merely showing a debt in a balance-sheet cannot, prima facie,
as presently advised, be termed to be an acknowledgement in
terms of  the Indian Limitation Act.  The acknowledgement  as
envisaged by the Limitation Act categorically had to be with the
intention of accepting the debt with the object of extending the
limitation for recovery, which is not the case herein. Thus, we
do not find the case in hand to be covered by the law laid down
by  the  said  judgment  though we  have  our  own  doubts  with
respect  to  correctness  of  the  law  laid  down  in  the  said
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judgment.”


This  judgment  does  not,  in  any  manner,  even  purport  to  lay  down the


law. That apart, the statement that an acknowledgement, as envisaged by


the Limitation Act, has to be with the intention of accepting the debt with the


object of extending the limitation for recovery is de hors Section 18 of the


Limitation Act  and directly contrary to Shapoor Fredoom Mazda (supra)


which is,  in fact,  referred to in the very next paragraph of the aforesaid


judgment.  Shapoor Fredoom Mazda (supra) had made it plain that all that


was  necessary  was  that  the  acknowledgement  establishes  a  jural


relationship of debtor and creditor, which undoubtedly was established on


the  facts  of  that  case.  This  judgment,  therefore,  cannot  avail  the


respondents. 


20. Reliance was also placed on a judgment of the Gauhati High Court in


Ajit  Chandra Bagchi v.  Harishpur Tea Company (P.)  Ltd.,  1990 SCC


OnLine Gau 24 : AIR 1991 Gau 92. In particular, paragraphs 9 and 10 were


relied  upon by  learned  counsel  for  the  respondents.  These paragraphs


state:


“9. I may now turn to the next submission of learned counsel for
the appellants - defendants that the plaintiff failed to prove that
the amounts in question were due from the defendants.  The
contention of the counsel is that the plaintiff  simply produced
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before the court certain books of account and balance sheets.
No effort was made even to prove the individual entries in the
said books of account. The claim was sought to be established
by the plaintiff simply on the basis of the balance appearing in
the books of account of plaintiff itself as outstanding against the
Tea Estates of the defendants. It was submitted that the books
of account or the balance sheets showing the amount due from
the  defendants  are  not  sufficient  without  other  evidence  to
prove the debt. The learned counsel in this connection relied on
section 34 of the Evidence Act, which provides that even entries
in the books of account regularly kept in the course of business,
which are relevant, are alone not sufficient evidence to charge
any person  with  liability.  Learned counsel  also  relied  on  the
Illustration given to the said section, which is as follows:


“A sues  B  for  Rs.  1000,  and  shows  entries  in  his
account-books showing B to be indebted to him to this
amount. The entries are relevant, but are not sufficient
without other evidence to prove the debt.”


On the basis of the aforesaid provision it was submitted that the
entries in the books of account showing the defendants to be
indebted to the plaintiff for certain amount might be relevant but
are  not  sufficient  to  prove the debt.  In  the instant  case,  the
learned  counsel  submitted,  even  the  entries  have  not  been
proved. What is sought to be proved is the balance appearing
in  the  accounts  or  in  the  balance  sheet  as  due  from  the
defendants. Such a course is not permissible except in a case
of “accounts stated”. Admittedly, the present case is not one of
“accounts stated”.


10. I  have  carefully  considered  the  submissions.  I  find  that
neither the individual entries have been proved by the plaintiff
nor there is any material whatsoever other than the books of
account or the balance sheet to prove that the transactions in
question  in  fact  took  place.  No  decree  can  therefore,  be
obtained by the plaintiff merely on the basis of certain entries in
the account books or the balance shown to be due at the end of
the  year  in  such  accounts  or  in  the  balance  sheets.  The
admitted position in the instant case is that no evidence has
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been adduced by the plaintiff  to prove the transactions which
had been categorically denied by the defendants in their written
statement. In that view of the matter even on facts it has to be
held that the plaintiffs failed to prove that the amount claimed in
the suit was due from the defendants. In view of the aforesaid
finding, I am of the opinion that the learned trial court was not
justified in decreeing the suit. The suit was barred by limitation
except in so far as it relates to recovery of a sum of Rs. 30/-.
Besides, the plaintiff also failed to prove the debt in accordance
with law. Under the circumstances, the suit should have been
dismissed.”


This judgment also does not take the case of the respondents any further


as, like the Nagpur High Court judgment in Kashinath (supra), the entries


in the books of accounts were not proved on the facts of that case.


21. We must now examine the position under the Companies Act, 2013


[“Companies Act”] qua any compulsion of law for filing of balance sheets


and acknowledgements made therein. Section 2(40) of the Companies Act


defines financial statement as follows: 


“2.  Definitions.—In  this  Act,  unless  the  context  otherwise
requires,—


xxx xxx xxx


(40) “financial statement” in relation to a company, includes—


(i) a  balance  sheet  as  at  the  end  of  the  financial
year;


(ii) a  profit  and  loss  account,  or  in  the  case  of  a
company carrying on any activity not for profit, an
income and expenditure account for the financial
year;
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(iii) cash flow statement for the financial year;


(iv) a  statement  of  changes in  equity,  if  applicable;
and


(v) any explanatory note annexed to, or forming part
of, any document referred to in sub-clause (i) to
sub-clause (iv):


Provided that  the financial  statement,  with respect  to One
Person Company, small company and dormant company, may
not include the cash flow statement;


xxx xxx xxx”


Under Section 92, every company is to prepare an annual return containing


certain particulars as follows: 


“92. Annual return.—(1) Every company shall prepare a return
(hereinafter referred to as the annual return) in the prescribed
form containing the particulars as they stood on the close of the
financial year regarding—


(a)  its  registered  office,  principal  business  activities,
particulars of its holding, subsidiary and associate
companies;


(b)  its  shares,  debentures  and  other  securities  and
shareholding pattern;


(c) [* * *];


(d)  its  members  and  debenture-holders  along  with
changes  therein  since  the  close  of  the  previous
financial year;


(e) its promoters,  directors, key managerial personnel
along with changes therein since the close of  the
previous financial year;


(f) meetings of members or a class thereof, Board and
its  various  committees  along  with  attendance
details;
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(g) remuneration  of  directors  and  key  managerial
personnel;


(h) penalty or punishment imposed on the company, its
directors or officers and details of compounding of
offences and appeals made against such penalty or
punishment;


(i)  matters  relating  to  certification  of  compliances,
disclosures as may be prescribed;


(j) details, as may be prescribed, in respect of shares
held  by  or  on  behalf  of  the  Foreign  Institutional
Investors; and


(k) such other matters as may be prescribed,


and signed by a director and the company secretary, or where
there  is  no  company  secretary,  by  a  company  secretary  in
practice:


Provided that in relation to One Person Company and small
company,  the annual  return shall  be signed by the company
secretary,  or  where  there  is  no  company  secretary,  by  the
director of the company:


Provided further that the Central Government may prescribe
abridged form of annual return for “One Person Company, small
company and such other class or classes of companies as may
be prescribed.


(2) The  annual  return,  filed  by  a  listed  company  or,  by  a
company having such paid up capital or turnover as may be
prescribed, shall be certified by a company secretary in practice
in the prescribed form, stating that the annual return discloses
the facts correctly and adequately and that the company has
complied with all the provisions of this Act.


(3) Every company shall place a copy of the annual return on
the website of the company, if  any, and the web-link of such
annual return shall be disclosed in the Board's report.


(4) Every company shall file with the Registrar a copy of the
annual  return,  within  sixty  days  from the  date  on  which  the
annual  general  meeting  is  held  or  where  no  annual  general
meeting is held in any year within sixty days from the date on
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which  the  annual  general  meeting  should  have  been  held
together  with  the  statement  specifying  the  reasons  for  not
holding the annual general meeting, with such fees or additional
fees as may be prescribed.


(5)  If  any  company  fails  to  file  its  annual  return  under  sub-
section (4),  before the expiry  of  the period specified therein,
such company and its every officer who is in default shall be
liable  to  a  penalty  of ten  thousand  rupees  and  in  case  of
continuing failure, with a further penalty of one hundred rupees
for each day after the first during which such failure continues,
subject to a maximum of two lakh rupees in case of a company
and fifty thousand rupees in case of an officer who is in default.


(6) If a company secretary in practice certifies the annual return
otherwise  than  in  conformity  with  the  requirements  of  this
section or the rules made thereunder, he shall  be liable to a
penalty of two lakh rupees.”


Vide Section 128, every company shall prepare and keep at its registered


office, books of accounts and financial statements for every financial year,


as follows: 


“128. Books of account, etc., to be kept by company.—(1)
Every company shall prepare and keep at its registered office
books  of  account  and  other  relevant  books  and  papers  and
financial  statement for  every financial  year which give a true
and fair view of the state of the affairs of the company, including
that  of  its  branch  office  or  offices,  if  any,  and  explain  the
transactions  effected  both  at  the  registered  office  and  its
branches and such books shall be kept on accrual basis and
according to the double entry system of accounting:


Provided that all  or any of the books of account aforesaid
and other relevant papers may be kept at such other place in
India as the Board of Directors may decide and where such a
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decision is taken, the company shall, within seven days thereof,
file with the Registrar a notice in writing giving the full address
of that other place:


Provided further that the company may keep such books of
account  or  other  relevant  papers  in  electronic  mode in  such
manner as may be prescribed.


xxx xxx xxx”


Section 129, which is of importance, refers directly to financial statements


and states as follows:


“129. Financial statement.—(1) The financial statements shall
give a true and fair view of the state of affairs of the company or
companies,  comply  with  the  accounting  standards  notified
under Section 133 and shall be in the form or forms as may be
provided for different class or classes of companies in Schedule
III:


Provided  that  the  items  contained  in  such  financial
statements  shall  be  in  accordance  with  the  accounting
standards:


Provided further that  nothing contained in this  sub-section
shall  apply  to  any  insurance  or  banking  company  or  any
company engaged in the generation or supply of electricity, or
to  any other  class of  company for  which a  form of  financial
statement  has  been specified  in  or  under  the  Act  governing
such class of company:


Provided  also  that  the  financial  statements  shall  not  be
treated as not  disclosing a true and fair  view of  the state of
affairs of the company, merely by reason of the fact that they do
not disclose—
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(a) in the case of an insurance company, any matters
which  are  not  required  to  be  disclosed  by  the
Insurance Act, 1938 (4 of 1938), or the Insurance
Regulatory  and  Development  Authority  Act,  1999
(41 of 1999);


(b) in  the  case  of  a  banking  company,  any  matters
which  are  not  required  to  be  disclosed  by  the
Banking Regulation Act, 1949 (10 of 1949);


(c) in the case of a company engaged in the generation
or supply of  electricity,  any matters which are not
required to be disclosed by the Electricity Act, 2003
(36 of 2003);


(d) in the case of a company governed by any other law
for the time being in force, any matters which are
not required to be disclosed by that law.


(2) At every annual general meeting of a company, the Board of
Directors  of  the  company  shall  lay  before  such  meeting
financial statements for the financial year.


xxx xxx xxx


(5)  Without  prejudice  to  sub-section  (1),  where  the  financial
statements of  a company do not comply with the accounting
standards  referred  to  in  sub-section  (1),  the  company  shall
disclose  in  its  financial  statements,  the  deviation  from  the
accounting standards, the reasons for such deviation and the
financial effects, if any, arising out of such deviation.


xxx xxx xxx


(7) If a company contravenes the provisions of this section, the
managing director, the whole-time director in charge of finance,
the Chief Financial Officer or any other person charged by the
Board with the duty of complying with the requirements of this
section and in  the absence of  any of  the officers mentioned
above, all the directors shall be punishable with imprisonment
for a term which may extend to one year or with fine which shall
not be less than fifty thousand rupees but which may extend to
five lakh rupees, or with both.
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Explanation.—For the purposes of this section, except where
the context  otherwise requires,  any reference to the financial
statement shall include any notes annexed to or forming part of
such financial statement, giving information required to be given
and allowed to be given in the form of such notes under this
Act.”


Likewise, under Section 134, financial statements are to be approved by


the Board of Directors before they are signed, and the auditor’s report, as


well  as  a  report  by  the  Board  of  Directors,  is  to  be  attached  to  each


financial statement as follows: 


“134.  Financial  statement,  Board’s  report,  etc.—(1)  The
financial statement, including consolidated financial statement,
if any, shall be approved by the Board of Directors before they
are signed on behalf  of  the Board by the chairperson of  the
company  where  he  is  authorised  by  the  Board  or  by  two
directors out of which one shall  be managing director, if  any,
and the Chief Executive Officer, the Chief Financial Officer and
the  company  secretary  of  the  company,  wherever  they  are
appointed, or in the case of One Person Company, only by one
director, for submission to the auditor for his report thereon.


(2)  The  auditors’  report  shall  be  attached  to  every  financial
statement.


(3)  There  shall  be  attached  to  statements  laid  before  a
company in general meeting, a report by its Board of Directors,
which shall include—


xxx xxx xxx


(f) explanations or  comments by the Board on every
qualification,  reservation  or  adverse  remark  or
disclaimer made—


(i) by the auditor in his report; and
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(ii) by the company secretary in practice in his
secretarial audit report;


(g) particulars  of  loans,  guarantees  or  investments
under Section 186;


xxx xxx xxx


Provided  that  where  disclosures  referred  to  in  this  sub-
section have been included in the financial  statements,  such
disclosures shall be referred to instead of being repeated in the
Board’s report:


xxx xxx xxx


(4) The report of the Board of Directors to be attached to the
financial statement under this section shall,  in case of a One
Person  Company,  mean  a  report  containing  explanations  or
comments by the Board on every qualification, reservation or
adverse remark or disclaimer made by the auditor in his report.


xxx xxx xxx


(7)  A  signed  copy  of  every  financial  statement,  including
consolidated  financial  statement,  if  any,  shall  be  issued,
circulated or published along with a copy each of—


(a) any  notes  annexed  to  or  forming  part  of  such
financial statement;


(b) the auditor’s report; and


(c) the Board’s report referred to in sub-section (3).


(8) If a company is in default in complying with the provisions of
this section, the company shall be liable to a penalty of three
lakh rupees and every officer of the company who is in default
shall be liable to a penalty of fifty thousand rupees.”


Under Section 137, copies of financial statements are then to be filed with


the Registrar of Companies as follows:
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“137. Copy of financial statement to be filed with Registrar.
—(1) A copy of the financial statements, including consolidated
financial statement, if any, along with all the documents which
are  required  to  be  or  attached  to  such  financial  statements
under this Act, duly adopted at the annual general meeting of
the company, shall be filed with the Registrar within thirty days
of  the date  of  annual  general  meeting in  such manner,  with
such fees or additional fees as may be prescribed:


Provided  that  where  the  financial  statements  under  sub-
section  (1)  are  not  adopted  at  annual  general  meeting  or
adjourned annual  general  meeting,  such  unadopted  financial
statements  along  with  the  required  documents  under  sub-
section (1) shall be filed with the Registrar within thirty days of
the date of annual general meeting and the Registrar shall take
them in his records as provisional till  the financial statements
are filed with him after their adoption in the adjourned annual
general meeting for that purpose:


Provided  further  that  financial  statements  adopted  in  the
adjourned  annual  general  meeting  shall  be  filed  with  the
Registrar within thirty days of the date of such adjourned annual
general meeting with such fees or such additional fees as may
be prescribed:


Provided also that a One Person Company shall file a copy
of the financial statements duly adopted by its member, along
with all  the documents which are required to be attached to
such financial statements, within one hundred eighty days from
the closure of the financial year:


Provided also that a company shall, along with its financial
statements to be filed with the Registrar, attach the accounts of
its  subsidiary  or  subsidiaries  which  have  been  incorporated
outside  India  and  which  have  not  established  their  place  of
business in India.


Provided  also  that  in  the  case  of  a  subsidiary  which  has
been incorporated outside India (herein referred to as “foreign
subsidiary”), which is not required to get its financial statement
audited under any law of the country of its incorporation and
which  does  not  get  such  financial  statement  audited,  the
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requirements of the fourth proviso shall be met if  the holding
Indian company files such unaudited financial statement along
with  a  declaration  to  this  effect  and  where  such  financial
statement  is  in  a  language other  than English,  along with  a
translated copy of the financial statement in English.


(2) Where the annual general meeting of a company for any
year has not been held, the financial statements along with the
documents required to be attached under sub-section (1), duly
signed along with the statement of facts and reasons for not
holding  the  annual  general  meeting  shall  be  filed  with  the
Registrar  within thirty  days of  the last  date before which the
annual  general  meeting should  have been held  and in  such
manner, with such fees or additional fees as may be prescribed.


(3) If a company fails to file the copy of the financial statements
under sub-section (1) or sub-section (2), as the case may be,
before the expiry of the period specified therein, the company
shall be liable to a penalty of ten thousand rupees and in case
of  continuing  failure,  with  a  further  penalty  of  one  hundred
rupees  for  each  day  during  which  such  failure  continues,
subject to a maximum of two lakh rupees, and the managing
director and the Chief Financial Officer of the company, if any,
and,  in  the absence of  the managing director  and the Chief
Financial  Officer,  any  other  director  who  is  charged  by  the
Board with the responsibility of complying with the provisions of
this section, and, in the absence of any such director, all the
directors of the company, shall be shall be liable to a penalty
of ten thousand rupees and in case of continuing failure, with a
further penalty of one hundred rupees for each day after the
first during which such failure continues, subject to a maximum
of fifty thousand rupees.”


22. A perusal of the aforesaid Sections would show that there is no doubt


that the filing of a balance sheet in accordance with the provisions of the


Companies  Act  is  mandatory,  any  transgression  of  the  same  being
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punishable by law. However, what is of importance is that notes that are


annexed  to  or  forming  part  of  such  financial  statements  are  expressly


recognised by Section 134(7). Equally, the auditor’s report may also enter


caveats with regard to acknowledgements made in the books of accounts


including the balance sheet. A perusal of the aforesaid would show that the


statement of law contained in  Bengal Silk Mills (supra), that there is a


compulsion in law to prepare a balance sheet but no compulsion to make


any particular admission, is correct in law as it would depend on the facts of


each  case  as  to  whether  an  entry  made  in  a  balance  sheet  qua  any


particular creditor is unequivocal or has been entered into with caveats,


which  then  has  to  be  examined  on  a  case  by  case  basis  to  establish


whether an acknowledgement of liability has, in fact, been made, thereby


extending limitation under Section 18 of the Limitation Act.


23. The judgment in Bengal Silk Mills (supra) has been referred to with


approval in various other judgments. Thus, in  South Asia Industries (P)


Ltd.  v.  General  Krishna  Shamsher  Jung  Bahadur  Rana,  1972  SCC


OnLine Del 185 : ILR (1972) 2 Del 712, the Delhi High Court held:


“46. Shri  Rameshwar  Dial  argued  that  statements  in  the
balance-sheet  of  a  company  cannot  amount  to
acknowledgement  of  liability  because  the  balance-sheet  is
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made under compulsion of the provisions in the Companies Act.
There is no force in this argument. In the first place, section 18
of  the  Limitation  Act,  1963,  requires  only  that  the
acknowledgement of liability must have been made in writing,
but  it  does  not  prescribe  that  the  writing  should  be  in  any
particular  kind  of  document.  So,  the  fact  that  the  writing  is
contained in a balance-sheet is immaterial. In the second place,
it is true that section 131 of the Companies Act, 1913 (section
210 of the Companies Act, 1956) makes it compulsory that an
annual  balance sheet should be prepared and placed before
the Company by the Directors, and section 132 (section 211 of
the  Companies  Act,  1956)  requires  that  the  balance-sheet
should contain a summary, inter alia, of the current liabilities of
the company. But, as pointed out by Bachawat J. in Bengal Silk
Mills v.  Ismail  Golam Hossain Ariff,  A.I.R.  1962 Calcutta 115
although there was statutory compulsion to prepare the annual
balance-sheet, there was no compulsion to make any particular
admission, and a document is not taken out of the purview of
section 18 of the Indian Limitation Act, 1963 (section 19 of the
Indian  Limitation  Act,  1908)  merely  on  the  ground  that  it  is
prepared under compulsion of law or in discharge of statutory
duty. Reference may also be made to the decisions in Raja of
Vizianagram v. Vizianagram  Mining  Co.  Ltd.,  A.I.R.  1952
Madras  136, Jones v. Bellgrove  Properties  Ltd.,  (1949)  1  All
E.R.  498;  and Lahore  Enamelling  and  Stamping  Co. v. A.K.
Bhalla, A.I.R. 1958 Punjab 341, in which statements in balance-
sheets  of  companies  were  held  to  amount  to
acknowledgements of liability of the companies.


47.  Shri Rameshwar Dial referred to the decision of the Privy
Council in Consolidated Agencies Ltd. v. Bertram Ltd., (1964) 3
All. E.R. 282. We shall advert to this decision presently when
we deal with another argument of Shri Rameshwar Dial, and it
is sufficient to state so far as the argument under consideration
is concerned that even in this decision of the Privy Council it
has  been  recognised  that  balance-sheets  could  in  certain
circumstances  amount  to  acknowledgements  of  liability.  It
cannot, therefore, be said as a general proposition of law that
statements in balance-sheets of a company cannot operate at
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all  as  acknowledgements  of  liability  as  contended  by  Shri
Rameshwar Dial.


48. The learned counsel next argued that the words used in the
entry in the balance-sheet in the present case did not amount to
any  acknowledgement  of  liability.  We  do  not  think  so.  The
words used in the entry apparently show that in explaining its
current liabilities and the provisions made for the same, it was
stated that there was a sum of Rs. 7,87,150.42 held in share-
holders' suspense account for payment to the share-holders of
the Indian National Airways Limited (in voluntary liquidation —
since  dissolved).  The  words  used  clearly  acknowledge  the
liability. The learned single Judge also took the same view as
regards  the  words  used  in  the  balance-sheet.  In  Lahore
Enamelling and Stamping Co. Ltd. v. A.K. Bhalla, Tek Chand J.
held that “debts due to creditors not mentioned by name but
included in the item relating to “Loans (unsecured)” or as due to
“Sundry Creditors” mentioned in the balance-sheet amount to
an “acknowledgement” of liability for the purposes of section 19
of the Indian Limitation Act, 1908. There was thus no force in
the argument of the learned counsel.


xxx xxx xxx


51.  The  next  argument  was  that  the  balance-sheet  was  no
doubt signed by two Directors,  but  they did not  sign as duly
authorised agents  of  the transferee company as required by
explanation (b) to section 18 of the Limitation Act. There is no
substance in this argument. The Companies Act, 1956, came
into force in 1956. Section 210 of the Act requires the Board of
Directors  to  lay  a  balance-sheet  before  the  company  at  the
Annual General Meeting. Section 211 prescribes the form and
contents of a balance-sheet. The form of balance-sheet is given
in  Part  1  of  Schedule VI  to  the Act,  and according to  it  the
current  liabilities  and  provisions  have  to  be  set  out  in  the
balance-sheet. Section 215(i)(ii) requires that the balance-sheet
should be signed on behalf of the Board of Directors, inter alia,
by  the Secretary  of  the Company and by not  less  than  two
Directors  of  the  company.  Section  215(3)  provides  that  a
balance-sheet  shall  be  approved  by  the  Board  of  Directors
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before  it  is  signed  on  behalf  of  the  Board  of  Directors  in
accordance with section 215(i)(ii) and before it is submitted to
the  Auditors  for  their  report  thereon.  Thus,  the  statement  of
current liabilities and provisions in the balance-sheet has to be
approved by the Board of Directors before it is signed by the
Secretary and two Directors on behalf  of the Board. In other
words, the balance-sheet is signed by the Secretary and two
Directors at the instance and on the approval of the Board of
Directors of  the company. After the balance-sheet is audited,
section  216  requires  that  the  Auditors'  report  should  be
attached to  the  balance-sheet,  and  section  217  requires  the
Board of  Directors also to make a report.  The balance-sheet
together with the Auditors report and the Board's report are then
required to be placed before the company at the annual general
meeting for adoption of the balance-sheet. After the balance-
sheet  has  been  so  laid  before  the  company  at  the  annual
general meeting, section 220 requires that three copies of the
balance-sheet should be filed with the Registrar. In the present
case,  the  balance-sheet  (Schedule  D  to  Annexure  J)  was
signed by  the  Secretary  and  two Directors,  and  Annexure  J
contains  the  Auditors’  report  and  the  Board’s  report.  It  was
stated  in  the  judgment  of  the  learned single  Judge  that  the
balance-sheet was adopted by the company and the same was
not disputed before us. It is thus quite clear that the balance-
sheet was signed by duly authorised agents of the company.”


24. The judgment of Sabyasachi Mukharji, J. (as His Lordship then was),


sitting singly in the Calcutta High Court, has, in Pandam Tea Co. Ltd., In


re, 1973 SCC OnLine Cal 93 : AIR 1974 Cal 170, held as follows:


“4. Now  the  question  is  whether  the  statements,  which  are
contained in the profits and loss accounts and the assets and
liabilities side indicating the liability  of  the petitioning creditor
along  with  the  statement  of  the  Directors  made  to  the
shareholders as Directors’ report should be read together and if
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so  whether  reading  these  two  statements  together  these
amount to an acknowledgement as contemplated under Section
18 of the Limitation Act, 1963, or Section 19 of the Limitation
Act,  1908.  In  my opinion,  both  these statements  have to  be
read together. The balance-sheet is meant to be presented and
passed by the shareholders and is generally accompanied by
the  Directors’  report  to  the  shareholders.  Therefore  in
understanding  the  balance-sheets  and  in  explaining  the
statements in the balance-sheets, the balance-sheets together
with the Directors’ report must be taken together to find out the
true meaning and purport of the statements. Counsel appearing
for  petitioning  creditor  contended  that  under  the  statute  the
balance-sheet was a separate document and as such if there
was unequivocal  acknowledgement  on the balance-sheet the
statement  of  the  Directors’  report  should  not  be  taken  into
consideration.  It  is  true  the  balance-sheet  is  a  statutory
document  and  perhaps  is  a  separate  document  but  the
balance-sheet  not  confirmed  or  passed  by  the  shareholders
cannot be accepted as correct. Therefore, in order to validate
the balance-sheet, it must be duly passed by the shareholders
at  the appropriate meeting and in  order  to  do so it  must be
accompanied  by  a  report,  if  any,  made  by  the  Directors.
Therefore, even though the balance-sheet may be a separate
document these two documents in the facts and circumstances
of the case should be read together and should be construed
together. It was held by the Supreme Court in the case of L.C.
Mills v.  Aluminium Corpn. of India Ltd., (1971) 1 SCC 67 : AIR
1971 SC 1482, that it was clear that the statement on which the
plea  of  acknowledgement  was  founded  should  relate  to  a
subsisting liability as the section required and it should be made
before the expiration of the period prescribed under the Act. It
need  not,  however,  amount  to  a  promise  to  pay  for  an
acknowledgement  did  not  create  a  new  right  of  action  but
merely extended the period of limitation. The statement need
not indicate the exact  nature or  the specific character  of  the
liability.  The  words  used  in  the  statement  in  question  must,
however, relate to a present subsisting liability and indicate the
existence of a jural relationship between the parties such as, for
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instance, that of a debtor and a creditor and the intention to
admit  such  jural  relationship.  Such  an  intention  need  not,
however,  be  in  express  terms  and  could  be  inferred  by
implication  from  the  nature  of  the  admission  and  the
surrounding  circumstances.  Generally  speaking,  a  liberal
construction of the statement in question should be given. That
of  course  did  not  mean  that  where  a  statement  was  made
without  intending to  admit  the existence of  jural  relationship,
such intention should be fastened on the person making the
statement by an involved and far-fetched reasoning. In order to
find  out  the  intention  of  the  document  by  which
acknowledgement  was  to  be  construed  the  document  as  a
whole must be read and the intention of the parties must be
found out from the total effect of the document read as a whole.
…” 


25. In  Hegde  &  Golay  Limited  v.  State  Bank  of  India,  1985  SCC


OnLine Kar 428 : ILR 1987 Kar 2673,  the Karnataka High Court held as


follows:


“43. Re. Point (e). The acknowledgement of liability contained in
the balance-sheet of a company furnishes a fresh starting point
of limitation. It is not necessary, as the law stands in India, that
the acknowledgement should be addressed and communicated
to the creditor.


We are in respectful agreement with the view taken by the
Learned Company Judge on the point. The position of law that
an  acknowledgement  of  debts  in  the  balance-sheets  of  a
Company does furnish fresh starting point of limitation is too
well  settled to  need any elaborate  discussion (See: Jones v.
Bellgrove  Properties  Ltd. [1949  (1)  All  ER  498],  In  Re:
Campania  de  Electricidad [1980  Ch  D  146],  Babulal
Rukmanand v. Official Liquidator [AIR 1968 Rajasthan 214] and
Bengal Silk Mills Co. v.  Ismail Golam Hossain Ariff [AIR 1962
Calcutta 115]). We see no substance in this contention either.”
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26. In  Bhajan Singh Samra v.  M/s.  Wimpy International  Ltd.,  2011


SCC OnLine Del 4888 : (2011) 185 DLT 428, the Delhi High Court held:


“13. Having heard the parties, this Court is of the opinion that
the petitioning-creditor has to satisfy the Court that the debt on
which the petition is based was due and payable on the date of
the petition. Certainly a time barred debt cannot be the basis of
a winding up petition. However, admission of a debt either in a
balance  sheet  or  in  the  form of  a  letter  duly  signed  by  the
respondent, would amount to an acknowledgement, extending
the period of limitation. Section 18(1) of the Limitation Act, 1963
incorporates the said principle. Section 18(1) of the Limitation
Act, 1963 reads as under:


“18. Effect of acknowledgement in writing.


(1)  Where,  before  the  expiration  of  the  prescribed
period  for  a  suit  or  application  in  respect  of  any
property  or  right,  an  acknowledgement  of  liability  in
respect  of  such property  or  right  has been made in
writing signed by the party against whom such property
or right is claimed, or by any person through whom he
derives his title or liability, a fresh period of limitation
shall  be  computed  from  the  time  when  the
acknowledgement was so signed.


xxx xxx xxx”


14. The Allahabad High Court  in  the case of Fortis  Financial
Services  Ltd. v. KHSL  Industries  Ltd.,  (1999)  95  Company
Cases 622 (All) held that an acknowledgement by an Assistant
Vice-President  of  the  debtor  company  was  sufficient  for
computing a  fresh period of  limitation from the date  of  such
acknowledgement.


15. The Calcutta  High Court  in  the case of Bengal  Silk  Mills
Co. v. Ismail Golam Hossain Ariff, AIR 1962 Cal. 115 held that
in an appeal arising from a money decree against a company,
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even  statement  of  a  liability  in  the  balance-sheet  of  the
company amounted to admission/acknowledgement of a debt
giving rise to a fresh period of  limitation,  notwithstanding the
fact that the balance-sheet was prepared under ‘compulsions of
statute and of the articles of association of the company’.


16. In Vijaya Kumar Machinery & Electrical Stores v. Alaparthi
Lakshmikanthamma,  (1969)  74  ITR  224  (AP),  the  Andhra
Pradesh  High  Court  after  following  Bengal  Silk  Mills  Co.
(supra), Raja of Vizianagram v. Official Liquidator, Vizianagram
Mining  Company  Limited,  AIR  1952  Mad.  1361,  Lahore
Enamelling  and  Stamping  Co.  Ltd. v.  A.K.  Bhalla,  AIR  1958
Punj.  341  and  Jones v. Bellgrove  Properties  Ltd.,  (1949)  2
All.ER 198 held,  “What emerges from a consideration of the
above decision is that the date of signing the balance-sheet by
the second defendant started a fresh period of limitation”.


17. Consequently, in the present case, the acknowledgement of
the petitioner's loan of Rs. 50,000/- by Chartered Accountant of
respondent-company vide letters dated 23rd February, 2002 and
21st November, 2002, as well as in the respondent-company's
balance  sheets  for  the  years  ended  31st March,  2004,
31st March,  2005  and  31st March,  2006  not  only  extends  the
period of limitation but also constitutes fresh cause of action for
filing a winding up petition. Accordingly, the present winding up
petition is within limitation.”


27. In  CIT-III v. Shri Vardhman Overseas Ltd., 2011 SCC OnLine Del


5599 : (2012) 343 ITR 408, the Delhi High Court held:


“17. In the case before us, as rightly pointed out by the Tribunal,
the  assessee  has  not  transferred  the  said  amount  from the
creditors' account to its profit and loss account. The liability was
shown  in  the  balance  sheet  as  on  31st March,  2002.  The
assessee  being  a  limited  company,  this  amounted  to
acknowledging the debts in favour of the creditors. Section 18
of  the  Limitation  Act,  1963  provides  for  effect  of
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acknowledgement in writing. It says where before the expiration
of the prescribed period for a suit in respect of any property or
right,  an  acknowledgement  of  liability  in  respect  of  such
property or right has been made in writing signed by the party
against whom such property or right is claimed, a fresh period
of  limitation  shall  commence  from  the  time  when  the
acknowledgement was so signed. In an early case, in England,
in Jones v. Bellgrove Properties,  (1949)  2KB 700,  it  was held
that a statement in a balance sheet of a company presented to
a creditor-share holder of the company and duly signed by the
directors  constitutes  an  acknowledgement  of  the  debt.
In Mahabir Cold Storage v. CIT (1991) 188 ITR 91 : 1991 Supp
(1) SCC 402, the Supreme Court held:


“The entries in the books of accounts of the appellant
would amount to an acknowledgement of the liability to
Messrs.  Prayagchand  Hanumanmal  within  the
meaning of Section 18 of the Limitation Act, 1963, and
extend the period of limitation for the discharge of the
liability as debt.”


In several judgments of this Court, this legal position has been
accepted. In Daya Chand Uttam Prakash Jain v. Santosh Devi
Sharma 67 (1997) DLT 13, S.N. Kapoor J. applied the principle
in a case where the primary question was whether a suit under
Order  37  CPC  could  be  filed  on  the  basis  of  an
acknowledgement.  In  Larsen  &  Toubro  Ltd. v.  Commercial
Electric Works 67 (1997) DLT 387 a Single Judge of this Court
observed  that  it  is  well  settled  that  a  balance  sheet  of  a
company, where the defendants had shown a particular amount
as due to the plaintiff,  would constitute an acknowledgement
within the meaning of Section 18 of the Limitation Act. In Rishi
Pal Gupta v. S.J. Knitting & Finishing Mills Pvt. Ltd. 73 (1998)
DLT 593,  the  same view was taken.  The  last  two  decisions
were cited by Geeta Mittal, J. in S.C. Gupta v. Allied Beverages
Company Pvt. Ltd. (decided on 30/4/2007) and it was held that
the acknowledgement made by a company in its balance sheet
has  the  effect  of  extending  the  period  of  limitation  for  the
purposes of Section 18 of the Limitation Act.  In Ambika Mills
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Ltd.  Ahmedabad v. CIT Gujarat  (1964)  54  ITR  167,  it  was
further held that a debt shown in a balance sheet of a company
amounts to an acknowledgement for the purpose of Section 19
of the Limitation Act and in order to be so, the balance sheet in
which such acknowledgement is made need not be addressed
to the creditors. In light of these authorities, it must be held that
in the present case, the disclosure by the assessee company in
its balance sheet as on 31st March, 2002 of the accounts of the
sundry creditors’ amounts to an acknowledgement of the debts
in their favour for the purposes of Section 18 of the Limitation
Act. The assessee’s liability to the creditors, thus, subsisted and
did not cease nor was it remitted by the creditors. The liability
was enforceable in a court of law.”


28. In Shahi Exports Pvt. Ltd. v. CMD Buildtech Pvt. Ltd., 2013 SCC


OnLine Del 2535 : (2013) 202 DLT 735, the Delhi High Court held:


“7. It  is  hardly necessary to cite authorities in support of the
well-established position that an entry made in the company’s
balance sheet amounts to an acknowledgement of the debt and
has the effect of extending the period of limitation under section
18 of the Limitation Act, 1963. However, I may refer to only one
decision of the learned single judge of this Court (Manmohan,
J.)  in  Bhajan  Singh  Samra v.  Wimpy  International  Ltd. 185
(2011)  DLT 428 for  the  simple  reason that  it  collects  all  the
relevant  authorities  on  the  issue,  including  some  of  the
judgments  cited before  me on behalf  of  the petitioners.  This
judgment entirely supports the petitioners on this point.”


29. In N.S. Atwal v. Jindal Steel and Power Ltd., 2013 SCC OnLine Del


3902, the Delhi High Court held:


49


https://itatonline.org







“11. This  Court  in  ESPN  Software  India  (P)  Ltd. v.  Modi
Entertainment Network Ltd., [2012] 173 Comp Cas 465 (Delhi),
noted that:


“17.  Admission  in  balance-sheet  is  per-se  an
admission of liability…


xxx xxx xxx


19. This  entry  clearly  states  that  an  amount  of  Rs.
8,00,04,000/- is due and payable by the respondent in
accordance  with  the  terms  of  the  contract.  This
document  has  been  signed  by  the  directors  of  the
company and its Company Secretary on 31.10.2002.”


Similarly,  in Bhajan  Singh  Samra v. Wimpy  International  Ltd.,
[2012] 173 Comp Cas 455 (Delhi), the Court noted:


“13. Having  heard  the  parties,  this  Court  is  of  the
opinion that the petitioning-creditor has to satisfy the
Court that the debt on which the petition is based was
due and payable on the date of the petition. Certainly a
time barred debt cannot be the basis of a winding up
petition.  However,  admission  of  a  debt  either  in  a
balance sheet or in the form of a letter duly signed by
the respondent, would amount to an acknowledgement
…”


Similar findings have also been recorded by the Calcutta High
Court in Bengal Silk Mills Co. v. Ismail Golam Hossain Ariff, AIR
1962 Cal 115, paragraph 12, and Raja of Vizianagram v. The
Official  Liquidator,  Vizianagram  Mining  Company  Limited,
Vizagapatam,  AIR  1952  Mad  136.  Indeed,  the  entry  admits
such  liability  towards  JSPL for  the  amount  claimed,  and  no
explanation that may be provided, or circumstance surrounding
the  entry,  can  alter  the  fact  of  that  liability.  Thus,  while  this
admission establishes liability, the fact is traced to the exchange
of letters mentioned above, thus bringing the case within Order
XXXVII CPC.”


30. In  M/s.  Al-Ameen  Limited  v.  K.P.  Sethumadhavan,  2017  SCC
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OnLine Ker 11337 : (2017) 4 KLJ 80, the Kerala High Court held:


“7. The inclusion of a debt in a balance sheet duly prepared and
authenticated  would  amount  to  admission  of  a  liability  and
therefore  satisfies  the  requirement  of  law  for  a  valid
acknowledgement  under  Section  18  of  the  Act.  We  may
recapitulate  the  words  of Mr.  Justice  P.  Subramonian  Poti  in
Krishnan Assari v. Akilakerala Viswakarma Maha Sabha [1980
KLT 515 (DB)] and the following is the extract:


“10. How far the balance sheets could be acted upon
in  deciding  the  claim  of  the  appellant  is  the  next
question. The appellant relies on the balance sheets
as acknowledgement of liability contemplated in S. 18
of  the  Limitation  Act,  1963.  Under  S.  18  an
acknowledgement  of  liability  signed  by  the  party
against whom the right is claimed gives rise to a fresh
period  of  limitation.  Under  Explanation  (b)  to  the
Section  the  word  ‘signed’  means  signed  either
personally or by an agent duly authorised. A company
being  a  corporate  body  acts  through  its
representatives, the Managing Director and the Board
of Directors. Under S. 210 of the Companies Act it is
the  statutory  duty  of  the  Board  of  Directors  to  lay
before  the  Company  at  every  annual  general  body
meeting a balance sheet and a profit and loss account
for the preceding financial year. S. 211 directs that the
form and contents of the balance sheet should be as
set  out  in  Part  I  of  Schedule  VI.  The  said  form
stipulates for the details of the loans and advances and
also of sundry creditors. The balance sheet should be
approved  by  the  Board  of  Directors,  and  thereafter
authenticated by the Manager or the Secretary if any
and not less than two directors one of whom should be
the  Managing  Director.  (See  S.  215).  The  Act  also
provides for supply of copies of the balance sheet to
the members before the company in general meeting.
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Going by the above provisions, a balance sheet is the
statement of assets and liabilities of the company as at
the end of the financial year, approved by the Board of
Directors and authenticated in the manner provided by
law. The persons who authenticate the document do
so  in  their  capacity  as  agents  of  the  company.  The
inclusion of a debt in a balance sheet duly prepared
and  authenticated  would  amount  to  admission  of  a
liability and therefore satisfies the requirements of law
for  a  valid  acknowledgement  under  S.  18  of  the
Limitation  Act,  even  though  the  directors  by
authenticating the balance sheet  merely discharge a
statutory duty and may not have intended to make an
acknowledgement.”


31. In  Zest  Systems  Pvt.  Ltd.  v.  Center  for  Vocational  and


Entrepreneurship Studies, 2018 SCC OnLine Del 12116, the Delhi High


Court held:


“5. In Shahi Exports Pvt. Ltd. v. CMD Buildtech Pvt. Ltd. (supra)
this court held as follows:—


“7. It is hardly necessary to cite authorities in support
of the well-established position that an entry made in
the  company's  balance  sheet  amounts  to  an
acknowledgement  of  the  debt  and  has  the  effect  of
extending the period of limitation under section 18 of
the Limitation Act, 1963. However, I may refer to only
one decision of the learned single judge of this Court
(Manmohan,  J.)  in Bhajan  Singh  Samra v. Wimpy
International  Ltd., 185 (2011)  DLT 428 for  the simple
reason that it collects all the relevant authorities on the
issue, including some of the judgments cited before me
on  behalf  of  the  petitioners.  This  judgment  entirely
supports the petitioners on this point.”
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6. In  view of  the  legal  position  spelt  out  in  judgments  noted
above, the acknowledgement of the debt in the balance sheet
extends the period of limitation. The acknowledgement is as on
31.3.2015. This suit is filed in 2017. The suit is clearly within
limitation. The present application is allowed.”


32. In  Agni  Aviation Consultants v.  State of  Telangana,  2020 SCC


OnLine TS 1462 : (2020) 5 ALD 561, the High Court of Telangana held:


“107. In several cases, various High Courts have held that an
acknowledgement  of  liability  in  the  balance  sheet  by  a
Company registered under the Companies Act, 1956 extends
the period of limitation though it is not addressed to the creditor
specifically. (Zest  Systems  Pvt.  Ltd. v. Center  for  Vocational
and Entrepreneurship Studies,  2018 SCC OnLine Del 12116,
Bhajan  Singh Samra v.  Wimpy International  Ltd., 2012 SCC
OnLine Del 2939, Vijay Kumar Machinery and Electrical Stores
v. Alaparthi Lakshmi Kanthamma, (1969) 74 ITR 224 (AP), and
Bengal  Silk  Mills  Company,  Raja  of  Vizianagram v.  Official
Liquidator,  Vizianagram  Mining  Company  Limited,  AIR  1952
Mad 1361).


108. Therefore it is not necessary that the acknowledgement of
liability  must  be  contained  in  a  document  addressed  to  the
creditor i.e. the petitioners in the instant case.”


33. It is, therefore, clear that the majority decision of the Full Bench in V.


Padmakumar (supra)  is  contrary  to  the aforesaid  catena of  judgments.


The minority judgment of Justice (Retd.) A.I.S. Cheema, Member (Judicial),


after  considering  most  of  these  judgments,  has  reached  the  correct


conclusion.  We,  therefore,  set  aside  the  majority  judgment  of  the  Full
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Bench of the NCLAT dated 12.03.2020. 


34. The  NCLAT,  in  the  impugned  judgment  dated  22.12.2020,  has,


without  reconsidering  the  majority  decision  of  the  Full  Bench  in  V.


Padmakumar (supra), rubber-stamped the same. We, therefore, set aside


the aforesaid impugned judgment also. 


35. On  the  facts  of  this  case,  the  NCLT,  by  its  judgment  dated


19.02.2020, recorded that the default in this case had been admitted by the


corporate debtor, and that the signed balance sheet of the corporate debtor


for  the year 2016-2017 was not disputed by the corporate debtor.  As a


result,  the NCLT held  that  the Section 7 application was not  barred by


limitation, and therefore, admitted the same. We have already set aside the


majority judgment of the Full Bench of the NCLAT dated 12.03.2020, and


the impugned judgment of the NCLAT dated 22.12.2020 in paragraphs 33


and 34. This appeal is, therefore, allowed, and the matter is remanded to


the NCLAT to  be decided in  accordance with  the law laid  down in  our


judgment. 


Civil Appeal No.3 of 2021 


1. This appeal raises a direct challenge to the majority judgment of the
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Full  Bench  of  the  NCLAT dated  12.03.2020. Suffice  it  to  say  that  Shri


Shyam  Divan,  learned  Senior  Advocate  appearing  on  behalf  of  the


appellant-financial creditor, relied upon this Court’s judgment in  Vashdeo


R. Bhojwani v. Abhyudaya Coop. Bank Ltd., (2019) 9 SCC 158, to argue


that limitation starts running from the date a recovery certificate has been


obtained  pursuant  to  proceedings  before  the  Debts  Recovery  Tribunal


under  the  Recovery  of  Debts  Act. On  facts,  he  argued  that  such  a


certificate was issued on 31.08.2009 after which, there were several letters


written  by  the  corporate  debtor,  M/s  Uttara  Fashion  Knitwear  Ltd.,


acknowledging liability to pay loans that had been availed by it. He pointed


out that whereas the NCLT had, by an order dated 21.11.2019, admitted


the  appellant’s  application  under  Section  7  of  the  IBC;  the  NCLAT


had, vide the impugned judgment, set aside the NCLT order on the ground


that an entry in a balance sheet cannot amount to an acknowledgement of


liability for the purpose of Section 18 of the Limitation Act. As a matter of


fact,  he argued,  in  the alternative,  that  even if  dues were stated to  be


recoverable  on  and  from the  loan-recall  notice  dated  31.10.2002,  there


were balance sheets right from 2002 up till 2010, followed by various letters


from  the  corporate  debtor,  which  would  show  a  consistent  course  of
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acknowledgement of liability, thereby extending limitation until the Section 7


application was filed by the appellant on 24.06.2019. He, therefore, argued


that the present appeal be remanded to the NCLAT for  decision on the


point of limitation.


2. Shri  Jayesh  Dolia,  learned  advocate  appearing  on  behalf  of  the


respondents,  argued  that  since  service  was  not  effected  on  the


respondents, nobody was present before the NCLT when it passed an ex


parte order admitting the Section 7 application. In any event,  he argued,


that on the facts of this case, time began to run at least in 2002, and an


application filed in 2019 obviously cannot be said to be within limitation, as


the  three-year  period  under  Article  137  of  the  Limitation  Act  has  long


expired.


3. We  have  already  set  aside  the  Full  Bench  judgment  dated


12.03.2020 in  Civil  Appeal  No.323 of  2021. Given the argument  of  Shri


Dolia that service was not properly effected upon the respondents, it would


be in the fitness of things to send the matter back to the NCLT for a  de


novo hearing.  Parties  are  allowed  to  amend  their  pleadings,  if


necessary. The Civil Appeal is allowed in the aforesaid terms.


Civil Appeal No.3765 of 2020 


56


https://itatonline.org







1. In  this  appeal,  Shri  Mukul  Rohatgi,  learned  Senior  Advocate


appearing on behalf of the appellant, assails a judgment dated 14.10.2020


passed by the NCLAT. On the facts of this case, he candidly admits that


despite the fact that an application under Section 7 of the IBC was filed on


23.07.2018,  and  amended once,  no  plea  qua  any  acknowledgement  of


liability  was  made. The  NCLT,  by  an  order  dated  14.12.2018,  held  that


despite the fact that the corporate debtor’s account was declared to be a


non-performing asset from 2010 onwards, since, according to the NCLT,


there was a continuing cause of action in the facts of this case, the Section


7 application was admitted. In an appeal filed by the suspended Managing


Director  of  the  corporate  debtor  to  the  NCLAT,  by  an  order  dated


26.09.2019, the NCLAT held that the relevant date from which limitation


must be determined is 01.12.2016, i.e. the date on which the IBC came into


force, and therefore, dismissed the appeal. This Court, by its order dated


21.10.2019, set aside the order of the NCLAT and remanded the matter to


the NCLAT to re-examine the question of limitation, having regard to the


judgments  in  B.K.  Educational  Services  (P)  Ltd.  v.  Parag  Gupta  &


Associates, (2019) 11 SCC 633 and Sagar Sharma v. Phoenix Arc (P)


Ltd., (2019) 10 SCC 353.


57


https://itatonline.org







2. The NCLAT, by the impugned order dated 14.10.2020, found that the


appellant had classified the corporate debtor’s account as a non-performing


asset on 28.05.2014. However, the said date was changed to 31.01.2010


after an attempt to restructure the corporate debtor’s account failed. The


three other banks forming part of the consortium of lenders,  viz., Punjab


National Bank, Corporation Bank, and UCO Bank, had also classified the


account of the corporate debtor as a non-performing asset on 30.06.2014,


31.12.2014, and 31.12.2014, respectively. Even if the date of default was


taken to be the last of these dates, i.e. 31.12.2014, the NCLAT held that the


three-year period under Article 137 of  the Limitation Act had expired on


30.12.2017, and that since the amended application under Section 7 of the


IBC had been filed only on 23.07.2018, it  was barred by limitation. The


NCLAT, therefore, allowed the appeal.


3. Shri Rohatgi pointed out that in the written submissions filed by the


appellant on 21.09.2020, after judgment was reserved by the NCLAT on


17.09.2020, it was pointed out that the corporate debtor had acknowledged


its liability in its balance sheet for the year 2014-2015, and that 31.01.2010


could not be taken to be the date of default for the reasons given in the


written  submissions. These  written  submissions  were  not  taken  into
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account when the NCLAT delivered the impugned judgment. 


4. Shri C.A. Sundaram, learned Senior Advocate appearing on behalf of


the respondents, has countered each of these submissions. According to


him, written submissions can never be a substitute for pleadings, and if


pleadings are deficient, there ends the matter. Admittedly, on facts, there


has never been a pleading before either the NCLT or the NCLAT that an


acknowledgement  of  liability  contained  in  any  of  the  balance  sheets


extended limitation. He also argued that, on merits, if the auditor’s report


were to be seen, there is no acknowledgement of liability, as any so-called


acknowledgement  has,  in  fact,  been  qualified  by  notes  made  by  the


auditor. This being the case, no opportunity should now be given to the


appellant to go back to the NCLAT, the appellant having already amended


its pleadings once, and this Court having already remanded the matter to


NCLAT, which, on the second round, decided the appeal in favour of the


respondents.


5. Shri Rohatgi countered this by presenting an application before us to


amend the pleadings, stating that this can be allowed even at this stage, as


per the judgments of this Court.
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6. There  can  be  no  doubt  whatsoever  that  the  appellant  has  been


completely remiss and deficient in pleading acknowledgement of liability on


the facts of this case. However, given the staggering amount allegedly due


from the respondents, we afford one further opportunity to the appellant to


amend  its  pleadings  so  as  to  incorporate  what  is  stated  in  the  written


submissions filed by it before the NCLAT, subject to costs of Rs.1,00,000/-


to be paid by the appellant to the respondents within a period of four weeks


from today. 


7. We, therefore, allow the appeal, set aside the judgment of the NCLAT


dated 14.10.2020, and restore the appeal to the file to be decided in light of


our judgment in Civil Appeal No. 323 of 2021. 


8. Interim order passed by this Court on 16.12.2020 stands vacated.


Civil Appeal No.3228 of 2020 


1. In  this  appeal,  the  judgment  of  the  NCLAT  dated  07.02.2020  is


assailed, in which the NCLAT has held that entries made in balance sheets


of the corporate debtor for the years ending 2014-2015, 2015-2016, and


2016-2017 cannot amount to acknowledgements of liability, as a result of


which the NCLT order admitting the appellant’s application under Section 7
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of the IBC was set aside.


2. Suffice it to say that the basis of the Section 7 application in this case


was  a  DRT  decree  dated  17.08.2018,  pursuant  to  which  a  recovery


certificate dated 19.06.2019 was issued. The Section 7 application averred


that the date of the DRT decree furnished the cause of action and, thus,


was the starting point of limitation in this case. 


3. Shri  Sidhartha Barua,  learned counsel  appearing on behalf  of  the


appellant,  has  argued that  this  appeal  deserves to  be allowed and the


matter  sent  back  to  the  NCLAT to  be  decided  in  accordance  with  our


judgment delivered in Civil Appeal No.323 of 2021. 


4. Shri Saurabh Kirpal, learned Senior Advocate appearing on behalf of


the respondents,  has argued that  no pleading qua acknowledgement of


liability was made before either the NCLT or the NCLAT. Instead, the only


pleading that was made was that the date of default was the date on which


the DRT decree was passed, which is wholly incorrect in law. The Section 7


application being hopelessly  time barred,  no opportunity  should now be


given to the appellant to renege on this pleading.


5. As decided by us in Civil Appeal No.323 of 2021, we give one more
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opportunity to the appellant in this case to amend its pleading on payment


of  costs  of  Rs.1,00,000/-  to  the  respondents  within  four  weeks  from


today. The NCLAT judgment dated 07.02.2020 is set aside and the matter


is remanded to the NCLAT to decide the matter afresh in accordance with


the law laid down in Civil Appeal No.323 of 2021.


Civil Appeal arising out of SLP (Civil) No.1168 of 2021 


1. Leave granted.


2. This appeal is against the judgment dated 15.10.2020 of the Calcutta


High  Court  which  set  aside  two  orders  of  the  NCLT –  (i)  order  dated


19.08.2019 whereby the NCLT admitted the appellant’s application under


Section 7 of the IBC, and (ii) order dated 20.02.2020, whereby the NCLT


ordered liquidation of the corporate debtor. 


3. Shri  Sanjay  Kapur,  learned  counsel  appearing  on  behalf  of  the


appellant, assailed the judgment of the Calcutta High Court, and argued


that  an  efficacious  alternative  remedy  was  available  to  the  respondent


before the NCLAT, as a result of which the High Court ought not to have


interfered with the judgment of the NCLT. On the other hand, Shri Poddar,


learned  counsel  appearing  on  behalf  of  the  respondent,  has  sought  to
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support the judgment of the High Court with reference to Kamlesh Babu v.


Lajpat Rai Sharma, (2008) 12 SCC 577, and paragraph 23 in particular,


stating that a jurisdictional point was raised as to limitation, as a result of


which the Calcutta High Court took up a petition filed under Article 227 of


the Constitution of India and correctly set aside the orders of the NCLT.


4. There  can  be  no  doubt  that  the  NCLT  had,  in  its  order  dated


19.08.2019,  stated  that  Article  63(a)  of  the  Limitation  Act  would  apply


instead of  Article  137, contrary to what  has been held by us in  several


judgments. It  cannot,  therefore,  be  said  that  the  Calcutta  High  Court


wrongly  exercised  jurisdiction  in  setting  aside  this  finding. However,  the


High Court then went on to refer to certain balance sheets that had been


produced, thereby extending limitation under Section 18 of the Limitation


Act,  but  held that  given the judgment  in  Babulal (supra),  such balance


sheets could not extend limitation. 


5. Given the judgment  delivered in  Civil  Appeal  No.323 of  2021,  the


impugned  judgment  in  this  appeal  also  deserves  to  be  set  aside. The


appeal  is,  therefore,  allowed. If  the respondent  wishes to file  an appeal


before the NCLAT against the orders of the NCLT dated 19.08.2019 and


20.02.2020, it may do so within a period of four weeks from the date of this
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judgment. The appeal will thereafter be decided on its merits, keeping in


view the statement of the law laid down in Civil Appeal No.323 of 2021.


………………….......................J.
    [ ROHINTON FALI NARIMAN ]


………………….......................J.
              [ B.R. GAVAI ]


………………….......................J.
              [ HRISHIKESH ROY ]


New Delhi;
April 15, 2021.
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WP.Nos.3023, 3031, 3032, 3033, 3036 & 3037 of 2020


IN THE HIGH COURT OF JUDICATURE AT MADRAS


DATED: 09.04.2021


CORAM 


THE HONOURABLE DR. JUSTICE ANITA SUMANTH


W.P. Nos.3023, 3031, 3032, 3033, 3036 & 3037 of 2020
and


WMP.Nos.3540, 3547, 3545, 3550, 3546 & 3549 of 2020


W.P. No.3023 of 2020


B.Kubendran .... Petitioner 


Vs.
The Deputy Commissioner of Income Tax,
Central CIR 2 (1) Chennai,
Investigation Wing,
Room No.122, No.46, Old No.108, 
Mahatma Gandhi Road, Nungambakkam,
Chennai – 600 034. .... Respondent


Prayer: Writ Petition filed under Article 226 of the Constitution of India praying 


to Writ of Certiorari to challenge the impugned Assessment order passed by the 


Respondent  in  DIN:ITBA/AST/M/153C/2019-20/1023498867(1)  under  Section 


143(3) read with Section 153C of the Income Tax Act, 1961 for the Assessment 


Year 2012-13 dated 30.12.2019 and to quash the same as illegal,  unreasonable, 


arbitrary and contrary to law. 


For Petitioner       :  Mr.Nithyaesh Natraj for
Mr.Deepan Uday in the above WPs


For Respondents  :  Mr.A.P.Srinivas,
Senior Standing Counsel in the above WPs 
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C O M M O N   O R D E R


Heard  Mr.Nithyesh  Natraj,  learned  Counsel  for  the  petitioner  and 


Mr.A.P.Srinivas, learned Senior Standing Counsel for the respondents.


2. In this batch of writ petitions, the petitioner, an assessee on the file of the 


Deputy Commissioner of Income Tax, Central Circle 2 (1)/ respondent challenges 


six orders of assessment passed in terms of the provisions of the Income Tax Act, 


1961 (in short ‘Act’).  The years in question are 2012-13, 2013-14, 2014-15, 2015-


16,  2016-17  and  2017-18.   For  the  purposes  of  argument  and  since  the  facts 


involved  are  slightly  different,  the  learned counsel  for  the  petitioner  splits  the 


impugned orders into two batches, 2012-13, 2014-15 and 2017-18 being batch I 


and 2015-16, 2016-17 being batch II. 


3. The admitted facts in common to both sets of writ  petitions are that a 


search was conducted in the premises of C.Vijayabaskar on 07.04.2017. All files 


relating to the searched entity as well as those associated to him were centralized 


on  24.09.2019.  Notices  under  Section  153C  were  issued  on  25.10.2019. 


Incidentally the petitioner points out that the impugned orders of assessment refer 


to a notice under Section 143(2) that is stated to have been issued on nil.12.2019. 
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4. However, no notices have, admittedly been issued under Section 143(2) 


for any of the years in question. If the reference is to notice dated 07.12.2019, this 


is a questionnaire under Section 142(1) of the Act and not a notice under Section 


143(2) of the Act. However, nothing turns on this error which is immaterial  to 


decide the legal issue raised. The petitioner filed responses to the questionnaires 


and after  taking note  of  the same, assessments  have  come to  be completed on 


30.12.2019 in terms of Section 143(3) read with Section 153C of the Act. 


5. As regards the first set of writ petitions, the issues that are sought to be 


argued  are  (i)  whether  a  notice  under  Section  143(2)  of  the  Act  is  to  be 


mandatorily  issued  prior  to  completion  of  an  assessment  in  consequence  of  a 


notice under Section 153C and (ii) whether the provisions of natural justice have 


been  satisfied  in  these  cases.   As  regards  the  second  set  of  writ  petitions,  in 


addition to the issues crystallized for batch one, an additional issue raised is as to 


whether the Assessing Authority was right in relying on a valuation report sought 


for and obtained by the investigating officer post proceedings for search.


6. I will advert to the above issues in seriatum.


7. On the question of issue of notice under Section 143(2) of the Act, the 


petitioner relies on the judgment of the Supreme Court in the case of  Assistant  
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Commissioner  of  Income Tax and another  vs.  Hotel  Bluemoon (321 ITR 362). 


Assessments in that case had been framed under Section 158BD of the Act and 


had travelled in appeal to the High Court under Section 260A. One of the two 


substantial questions raised was whether on the facts and in circumstances of the  


case the issuance of notice under Section 143 (2) of the Income Tax Act, 1961  


within the prescribed time-limit for the purpose of making the assessment under  


Section 143(3) of the Income Tax Act, 1961 was mandatory?


8.  The scheme of  assessment  under  erstwhile  Chapter  XIVB of  the  Act, 


provided for the framing of assessments for ten previous years prior to the date of 


search under Section 132 of the Act. Section 158BC provided for assessments to 


be framed upon the searched person/entity and Section 158BD on persons/entities 


in relation to whom materials had been found in the course of the search.  


9.  The  determination  of  undisclosed  income  of  the  block  period  in  the 


manner  was  laid  down  in  Section  158BB  and  Section  158  BC  that  stated 


specifically that the provisions of Section 142, Sections 143(2) and (3), Section 


144 and Section 145 shall, so far as may be, apply.  Circular 717 dated 14.08.1995 


issued by the Central Board of Direct Taxes (CBDT) reiterated this in paragraph 


39.3 (3) under the heading, procedure for making a block assessment. Considering 
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this position, the Bench held that a notice under Section 143(2) was mandatory, in 


the absence of which, the assessment made would stand vitiated.  


10. Revenue attempted to argue in that case that the expression  so far as  


may  be,  applies indicated  that  reference  to  Section  143(2)  therein  was  not 


mandatory,  but  optional.  This  was  negated  by the  Court  stating  that  where  an 


Assessing Officer intended to make an assessment for repudiation of the return 


filed  by  an  assessee  under  Section  158BC,  he  has  necessarily  to  apply  the 


provisions of  Sections 142, 143(2) and (3).  The petitioner before me, relies upon 


this decision greatly.  


11. Per contra, Mr.Srinivas, relies on the following decisions:


1. CIT Vs. Rangroopchand Chordia ((2016) 241 Taxman 221 (Madras)


2. Tarsem Singla Vs DCIT ((2016) 385 ITR 138 (Punjab & Haryana))


3. Ashok Chaddha Vs ITO ((2011) 337 ITR 399 (Delhi)


4. CIT Vs Promy Kuiakose ((2016) 386 ITR 597 (Kerala))


5. CIT Vs. Vijaybhai N.Chandrani ((2013) 357 ITR 713 (SC))


6.  J.R.  Tantia  Charitable  Trust  Vs  DCIT ((2011)  15  taxmann.com  311 


(Rajasthan)


12. Revenue argues that the language of Section 158BC is different from 


that of Section 158C and where the former specifically refers to a notice under 


Section 143(2), the latter merely states that a notice may be issued to the assessee 


and that the provisions of this Act shall, so far as may be, apply accordingly, as if 
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such return were a return required to be furnished under Section 139. Thus, in the 


absence of specific reference to Section 143(2), the only stipulation being that the 


assessment be completed in line with the provisions of the Act, it would suffice 


that  the assessment be completed in accordance with law and the principles  of 


natural justice. This is, he says, the view that has been taken by the High Courts in 


the decisions relied upon by the revenue. 


13. The provisions of Section 158BC (b) setting out the procedure for block 


assessment are extracted below:


'Procedure for block assessment.
158BC. Where any search has been conducted under section 132  


of books of account, other documents or assets are requisitioned under  
Section 132A, in the case of any person, then, --


(a) .....
(b)  the  Assessing  Officer  shall  proceed  to  determine  the  


undisclosed  income  of  the  block  period  in  the  manner  laid  down  in 
section 158BB and the provisions of section 142, sub-sections (2) and (3)  
of  section 143 [section 144 and section 145]  shall,  so far as may be,  
apply;'


14. The provisions of Section 153A(1) (a) deal with assessment in cases of 


search or requisition and are extracted below: 


'[Assessment in case of search or requisition.
153A.  [(1)  Notwithstanding  anything  contained  in  section 


139, section 147, section 148, section 149, section 151 and section  
153, in the case of a person where a search is initiated under section  
132  or  books  of  account,  other  documents  or  any  assets  are  
requisitioned under section 132A after the 31st day of May, 2003, the  
Assessing Officer shall--


(a)  issue  notice  to  such  person  requiring  him  to  furnish 
within such period, as may be specified in the notice, the return of  
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income  in  respect  of  each  assessment  year  falling  within  six  
assessment  years  [and or the relevant  assessment  year or years]  
referred to in clause (b), in the prescribed form and verified in the  
prescribed manner and setting forth such other particulars as may 
be prescribed and the provisions of this Act shall, so far as may be,  
apply accordingly as if  such return were a return required to be  
furnished under Section 139,


(b)  assess  or reassess the total  income of  six  assessment  
years  immediately  preceding  the  assessment  year  relevant  to  the  
previous years in which such search is conducted or requisition is  
made [and for the relevant assessment year or years]:'


15. In  the  case  of  Rangroopchand  Chordia,  a  Division  Bench  of  this 


Court dealt with a statutory appeal filed by the revenue under Section 260A of the 


Act.  The  appeal  had  been  admitted  on  two  substantial  questions  relating  to 


whether an addition of undisclosed income may be made on the basis of loose 


sheets found in the search, particularly when the assessee therein had accepted, in 


his  sworn  statement,  that  the  information  contained  in  the  sheets  reflected  his 


undisclosed income. In that case the assessee had not filed a return within the time 


stipulated in the notice issued under Section 158BC. The return had been filed one 


year and seven months after the date of the notice and there was only three days 


left for the department to complete the assessment. 


16. The Bench thus stated that a notice under Section 143(2) could not be 


issued, since the issuance of such notice contemplated adherence to the principles 


of natural justice. Since the assessee had created a situation to his advantage by 
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defaulting on the requirement to comply with the notice under Section 158BC, he 


should not be permitted to take advantage of such default. It was in that context 


that the Bench held that the decision in the case of Blue Moon should be seen to 


come to the aid of a person, who had filed his return within the time stipulated in 


the statutory notice, and not one who had defaulted. 


17. Both decisions, that of the Supreme Court in Blue Moon as well as this 


Court in Rangroopchand Chordia, are in the context of erstwhile Chapter-XIV B 


and neither decision comes to the aid of the petitioner in this case, since it would 


not  answer  the  argument  in  relation  to  whether  the  issuance  of  notice  under 


Section  143(2)  was  mandatory  in  the  context  of  an  assessment  under  Section 


153A/C as well.


18.  The  Delhi  High  Court  in  Ashok  Chaddha (supra)  had  framed  a 


substantial  question specifically on whether the issue of a notice under Section 


143(2) was mandatory for finalisation of assessment under Section 153A.  This 


case is thus on point as far as the present writ petition is concerned. The assessee 


therein  relied  on  a  slew of  decisions  of  the  Supreme Court  and  various  High 


Courts  for  the  proposition  that  notice  under  Section  143(2)  was  mandatory. 


However, the Bench, after an elaborate discussion negates the plea of the assessee, 
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concluding  that  the  issuance  of  notice  was  not  mandatory  in  the  case  of  an 


assessment under Section 153A. 


19.  The  discussion,  running  between  paragraphs  7  and  13  are  extracted 


below:


‘7. On the other hand, learned counsel for the Revenue argues that the  
assessment being under s.153A, there is no requirement of issue of notice under s,  
143(2)of the Act. He submits that in any case, there is no prescribed proforma for  
issuing the notice. The notice is usually issued in the proforma marked as "ITNS-
33". It is a communication by the AO to the assessee giving him the opportunity as  
required under s. 143(2). Therefore, once the assessee has been put to notice and  
given opportunity to attend the office, the requirement of  s.  143(2) is complete 
whether notice is issued in proforma "ITNS-33" or in any other format.  In the  
present case, the AO had communicated his intention to scrutinize the return by  
way of two letters and afforded opportunity to the assessee to produce necessary  
accounts, documents or evidence. Therefore, the requirement, if any, of s. 143(2)  
has been satisfied.


8. Admittedly, the assessee was issued a notice under s. 153A of the Act, in  
response  to  which  he  had  filed  a  return  of  income.  Thereafter,  two  detailed  
questionnaires were issued to the assessee before the completion of assessment s.  
153A of  the Act  provides  procedure  for  assessment  in  case where  a search is  
initiated  or  documents  are  requisitioned.  The  relevant  portion  of  s.  153A is  
reproduced here under:


"Sec.  153A -Assessment  in  case  of  search  or  requisition  [1]  
Notwithstanding anything contained in s. 139, s. 147, s. 148, s. 149, s. 151  
and s. 153, in the case of a person where a search is initiated under s.  
132 or books of account, other documents or any assets are requisitioned  
under s. 132A after the 31st day of May, 2003, the AO shall -


(a) issue notice to such person requiring him to furnish within such period,  
as may be specified in the notice, the return of income in respect of each 
assessment year falling within six assessment years referred to in cl. (b), in  
the prescribed 3 form and verified in the prescribed manner and setting  
forth such other particulars as may be prescribed 3 and the provisions of  
this Act shall, so far as may be, apply accordingly as if such return were a  
return required to be furnished under s. 139 ;”
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9. There is no specific provision in the Act requiring the assessment made  
under  s.  153A to  be  after  issue  of  notice  under  s.  143(2) of  the  Act.  Learned 
counsel for the assessee places heavy reliance on the judgment of  the Hon’ble  
Supreme Court in Hotel Blue Moon (supra) wherein it was held that the where an 
assessment  has to be completed under s.  143(3) r/w s. 158BC, notice under s.  
143(2) must be issued and omission to do so cannot be a procedural irregularity  
and the same is not curable. It is to be noted that the above said judgment was in  
the context of s. 158BC. Clause (b) of s. 158BC expressly provides that "the AO 
shall  proceed  to  determine  the  undisclosed  income  of  the  block  period  in  the  
manner laid down in s. 158BB and the provisions of s. 142, sub-ss (2) and (3) of s.  
143, s. 144 and s. 145 shall, so far as may be, apply. This is not the position under  
s. 153A. The law laid down in Hotel Blue Moon, is thus not applicable to the facts  
of the present case.


10.  The  decision  of  Lunar  Diamond  Ltd.  (supra),  Vardhman  Estates  
(supra) and Bhan Testiles (supra) relied upon by learned counsel for the assessee  
related  to  the  requirement  of  service  of  notice  upon  the  assessee  within  a  
prescribed time and thus not applicable to the present case. The case of Pawan 
Gupta (supra) related to mandatory issue of notice under s. 143(2) of the Act in the 
case of regular assessment as also on block assessment. This being not a case of  
assessment based on search under s. 153(A), the same is not applicable to the  
present case. In the case of Raj Kumar Chawla (supra) relied upon by learned  
counsel for the assessee was that of the Tribunal, wherein, a view was taken that if  
a return filed under s. 148 of the Act is sought to be scrutinized, the compliance of  
provision contained in proviso under s. 143(2) of the Act is mandatory. The issue  
of requirement of notice under s. 143(2) for an assessment under s. 147 came up 
for  consideration  before  this  Court  recently  in  CIT v.  Madhya Bharat  Energy  
Corpn. IT Appeal No.950 of 2008 decided on 11th July, 2011. In that case also, this  
Court has held that in the absence of any specific provision under s. 147 of the  
Act,  the issuance  of  notice  under  s.  143(2) cannot  be held to  be  a mandatory  
requirement.


11.  It  is  also  to  be  noted  that  s.  153A provides  for  the  procedure  for  
assessment in case of search or requisition.  Sub-s. (1) starts with non-obstante  
clause stating that it was “notwithstanding" anything contained in ss. 147, 148 
and  149,  etc.  Clause(a) thereof  provides  for  issuance  of  notice  to  the  person  
searched under s. 132 or where documents etc are requisitioned under s. 132(A),  
to  furnish  a return of  income.  This  clause  nowhere prescribes  for  issuance of  
notice  under  s.  143(2).  Learned  counsel  for  the  assessee/appellant  sought  to  
contend that  the words,  "so  far as may be applicable"  made it  mandatory for  
issuance of notice under s. 143(2) since the return filed in response to notice under  
s.  153A was  to  be  treated  as  one  under  s.  139.  Learned  counsel  relies  upon  
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R.Dalmia  v.  CIT  (supra)  wherein  the  question  of  issue  of  notice  under  s.  
143(2) was examined with reference to s. 148 by the Supreme Court in the context  
of s. 147. The Apex Court held as under (page 488):


"As to the argument based upon ss. 144A, 246 and 263, we do not  
doubt that  assessments under s.  143 and assessments and reassessments  
under s. 147 are different, but in making assessment and re-assessments  
under s.  147 the procedure laid down in sections subsequent to s.  139,  
including that laid down by s. 144B, has to be followed."


12. The case of R.  Dalmia v CIT (supra) primarily was with regard to  
applicability  of  s.  144B and  s.  153 (since  omitted  w.e.f.  1st April,1989)  to  the 
assessment made under ss. 147 and 148 and thus cannot be said to be the decision  
laying down the law regarding mandatory issue of notice under s. 143(2).


13. The words ‘so far as may be’ in cl. (a) of sub s. (1) of s. 153A could not  
be interpreted that the issue of notice under s. 143(2) was mandatory in case of  
assessment under s. 153A. The use of the words, ‘so far as may be’ cannot be  
stretched to the extent of mandatory issue of notice under s. 143(2). As is noted, a  
specific  notice  was  required  to  be  issued  under  cl.  (a)  of  sub-s.  (1)  of  s.  
153A calling upon the persons searched or requisitioned to file return. That being  
so, no further notice under s. 143(2) could be contemplated for assessment under 
s. 153A.’ 


20. The Punjab & Haryana High Court applies the same ratio in an identical 


challenge before it in the case of Tarsem Singla. 


21. The Kerala High Court in  Promy Kuriakose (supra) was also dealing 


with  a  statutory  appeal  wherein  one  of  the  substantial  questions  related 


specifically to the issue of whether a notice under Section 143(2) was mandatory 


and has to be issued in line with the procedure stipulated under Section 139 of the 


Act.  The  Bench  relied  on  the  decision  of  the  Delhi  High  Court  in  Ashok 


Chaddha’s case and the Punjab & Haryana High Court in Tarsem Singla (supra), 


reiterating their conclusion that there was no requirement for a notice to be issued 
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under Section 143(2) for completion of an assessment under Section 153C and 


thus  the question of adhering  to  the time limit  prescribed under  the proviso to 


Section 143(2) did not arise.


22. The difference in the language of Section 158 BC and Section 153A 


must be attributed sufficient weightage.  While there is specific reference to the 


provisions of Section 143(2) in Section 158 BC, such reference is conspicuous by 


its absence in Section 153A.  Section 153A only states that an assessment in terms 


thereof shall be completed in terms of the provisions of the Income Tax Act, 1961 


as if such return were a return required to be furnished under Section 139.  


23. It would thus suffice that in framing an assessment under Section 153A, 


due regard must be given to the principles of natural justice, which requirement 


will stand satisfied either by issuance of notice under Section 143(2) or a ques-


tionnaire under Section 142(1).  In this case, a questionnaire has been issued.


24. I am, thus in agreement with the ratio of the decisions cited above and 


answer this legal issue in favour of the revenue.


25.  On the question of adherence to the principles  of natural  justice,  the 


relevant  sequence of dates and events is  that  a notice under Section 153C was 


issued  on 25.10.2019  in  regard  to  a  search  conducted  in  2017.   Unfortunately 
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neither the affidavit filed in support of the writ petitions nor the impugned orders 


of assessment anywhere mention the date of search and it was only in the course of 


the  submissions  made  orally  that  the  date  of  search  was  noted  by  me  as 


07.11.2017.  The limitation  for  completion  of  assessments  would  be the 31st of 


December, 2019.  The impugned orders state that centralization of the assessments 


took place only on 24.09.2019 and pursuant to the centralization, notices under 


Section 153C were issued on 25.10.2019, leaving barely a period of a little over 


two months for completion of six search assessments. 


26. The notice under Section 153C called upon the petitioner to file returns 


within a period of 8 days from service of the notice and the returns have been filed 


on 07.12.2019, in all cases, beyond the period granted by the respondent. On the 


same date a questionnaire under Section 142(1) has been issued calling for various 


particulars in response to which the petitioner has filed replies dated 13.12.2019 


furnishing some of the particulars sought. The impugned orders have come to be 


passed on 30.12.2019 without further reference to the petitioner. 


27.  In respect  of  batch-1,  dealing with Assessment Years  (AY) 2012-13, 


2013-14, 2014-15 and 2017-18, the impugned assessments proceed on the basis 


that  the petitioner has purchased certain immovable  properties,  which were not 
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admitted in the petitioner’s returns of income. The purchase cost has come to be 


added as undisclosed investment. The questionnaire issued notice under Section 


142(1) called for various particulars such as a brief note on the activities carried 


out during the relevant year, a copy of computation of income, statement of gross 


profit,  audited  financials,  details  of  movable  and  immovable  assets,  details  of 


sundry  debtors  and  creditors,  bank  statements  and  documentary  evidences  for 


remittance of statutory liabilities. 


28. In its response, the petitioner has stated that all details of movable and 


immovable properties have been disclosed in the return of income filed.  It was 


thus  incumbent  upon  the  respondent,  to  have,  in  the  aforesaid  circumstances 


issued a show cause notice putting the petitioner to notice of the properties  of 


which he appears  to have collated information  found reflected in the order  of 


assessment,  and  the  purchase  cost  of  which,   have  been  added as  undisclosed 


income. Such details however, findj mention only in the impugned order and no 


opportunity has been furnished to the petitioner, prior to passing thereof, which in 


my view, constitutes a violation of the principles of natural justice.


29.  As  far  as  AY  2015-16  and  AY  2016-17  are  concerned,  no  doubt 


pursuant to the notice under Section 153C, a show cause notice has been issued on 
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16.11.2019  proposing  the  addition  of  undisclosed  income from quarrying.  The 


petitioner  has replied to the same on 25.11.2019 objecting to the proposal.  On 


07.12.2019, a questionnaire under Section 142(1) has been issued calling for the 


same particulars as for the other assessment years under batch-1. The procedure 


adopted appears to be skewed in so far as normally it is the questionnaire that is 


issued first and a show cause notice thereafter, after receiving basic and primary 


details from the petitioner.


30. Be that as it may, a reply was filed by the petitioner to the questionnaire 


on  13.12.2019  as  well  a  further  response  to  show cause  notice  on  19.12.2019 


wherein he states:


‘19/12/2019
From
. . . . 
To
. . . . 
Respected Sir,


SUB: - Furnishing of particulars to your Show Cause Notice – 
Completion of Assessment – Reg.


REF:-  PAN  –  DHMPK7405P  /  DCIT  /  Cent.  Circle  2(1)/Chennai  /  
AY2015-16/Your  Notice  No.ITBA/AST/F/153C(SCN)/2019-
20/1020563310(1) dated 16/11/2019. My reply letter dt.25.11.2019 filed 
on 18.12.2019.


**********


In response to  the above mentioned Show Cause Notice,  the following  
further particulars are furnished.
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1) In the first place I object to your jurisdiction u/s 153 C of the IT Act,  
1961 there was no seized material  found at Shri.  C.  Vijayabaskar’s search to  
warrant assessment jurisdiction u/s 153 C of the Act on me from the issues raised  
by you in your assessment proceedings notice it is observed that the assessment  
on me is  being proceeded with  on the basis  of  valuation  report,  which is  an  
opinion having more than two views and not on the seized materials.


2) The assessee submits that, Sir, Your good office has gained jurisdiction  
over  the  assessee’s  file  only  on  24.09.2019  from  assessee’s  earlier  AO,  
Pudukottai. The assessee assumes that you gained jurisdiction after you were put  
in position of the seized materials, if any on 01.11.2019. Therefore the time limit  
for completion of assessment is 31.12.2020 and not 31.12.2019. Therefore the  
assessee request you not to be in haste and hurry for your notice u/s 153C was  
served on the assessee only on 01.11.2019 and to complete the assessment on 
31.12.2019 will  be legally untenable. The assessee will  be thankful to you for 
your response on the jurisdiction and on the time limit for passing assessment  
order, so that the assessee will have the opportunity to exercise his legal rights on 
this genuine issue.


Thanking you
. . . . 


31.  The  impugned  order  has  come to  be  passed  on  30.12.2019  without 


further reference to the petitioner. In this case as well, I am of the view that the 


assessments  have certainly been completed in haste. When the search has been 


completed on 07.04.2017, there was no necessity to have waited till  20.09.2019 


for centralization, and issue notices under Section 153C only on 25.10.2019. Any 


delay  on  the  part  of  the  petitioner  in  responding  to  the  notices  appears 


insignificant in the face of the enormous delay by the Income Tax Department in 


taking stock of the search material, centralizing the cases and issuing the notices in 
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time,  particularly,  since  it  is  their  case  that  the  assessment  get  time barred  on 


31.12.2020.


32.  The  petitioner  has,  for  AY  2015-16  and  AY  2016-17,  specifically 


sought more time to make his submissions on the merits of the matter, relating to 


alleged undisclosed income from quarrying operations and seigniorage fee. The 


respondent  officer  has,  in  making  additions  as  aforesaid,  simply  ignored  this 


request. 


33.  As  regards  the  question  of  valuation  by  the  investigating  officer, 


Revenue relies on the provision of Section 132(9D) that reads as follows:


'132(9D)  The authorised officer may, during the course of  
the search or seizure or within a period of sixty days from the date  
on  which  the  last  of  the  authorisations  for  search was  executed,  
make a reference to a Valuation Officer referred to in section 142A,  
who  shall  estimate  the  fair  market  value  of  the  property  in  the  
manner  provided  under  that  section  and  submit  a  report  of  the 
estimate to the said officer within a period of sixty days from the  
date of receipt of such reference.'


34.  The  Investigating  officer  is  thus,  empowered  to  refer  an  issue  to 


valuation even during the process of search. However, such report has to be put to 


the assessee and his full  and complete response sought prior to using the same 


against him. This has not been done in the present case. Thus, while the reference 
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to valuation is in order, the decision making process is flawed and in violation of 


the principles of natural justice.


35. There is no explanation set forth in counter or at the time of hearing to 


explain why the assessment had been taken up for completion, at the very fag end 


of  limitation  and  for  this  reason,  I  believe  I  would  have  been  justified,  had  I 


annulled  the  assessments,  as  a  second  innings  is  not  to  be  granted  to  the 


department,  merely  as  a  matter  of  rote.  However,  and  solely  as  a  matter  of 


prudence, I set aside the assessments with a direction to the respondent to issue 


notices afresh, hear the petitioner and pass orders of assessments within a period 


of eight (8) weeks from today, with sufficient time being given to the petitioner to 


putforth his submissions on merits.


36. These writ petitions are disposed as above. MPs are closed with no order 


as to costs.


09.04.2021


rkp/vs/sl


Index:Yes/No
Speaking/Non Speaking order


18







WP.Nos.3023, 3031, 3032, 3033, 3036 & 3037 of 2020


To


The Deputy Commissioner of Income Tax,
Central CIR 2 (1) Chennai,
Investigation Wing,
Room No.122, No.46, Old No.108, 
Mahatma Gandhi Road,
Nungambakkam,
Chennai – 600 034.
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Dr.ANITA SUMANTH, J.


rkp/vs/sl


W.P. Nos.3023, 3031, 3032, 3033, 3036 & 3037 of 2020
and


WMP.Nos.3540, 3547, 3545, 3550, 3546 & 3549 of 2020


09.04.2021
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ORAL JUDGMENT
  (PER : HONOURABLE MR. JUSTICE J.B.PARDIWALA)


1. Since  the  issues  raised  in  both  the  captioned  writ 


applications are the same and the reasons assigned 


for  the  reopening  of  the  assessment  are  also  the 


same, those were heard analogously and are being 


disposed of by this common judgment and order.


2. For  the  sake  of  convenience,  the  Special  Civil 


Application No. 17557 of 2018 is treated as the lead 


matter.


3. By way of this writ application under Article 226 of 


the  Constitution  of  India,  the  writ  applicants  have 


prayed for the following reliefs:


“A) This Hon'ble Court be pleased to call for the 
records of the proceedings, look into them and be 
pleased to  issue a  writ  of  certiorari  or  any other 
appropriate  writ,  order  or  direction  quashing  the 
impugned  148  notice  dated  05.03.2018  at 
Annexure -A and objection order dated 19.09.2018 
at Annexure – E.


B) This Hon'ble Court be pleased to issue a writ  
of mandamus or any other appropriate writ, order 
or direction asking the respondent not to proceed 
further  in  pursuance  of  Section  148  notice  at 
Annexure- A and objection order at Annexure – E.


C) Pending the hearing and final disposal of this  
application,  this Hon'ble Court  be pleased to stay 
further  proceedings  in  pursuance  of  section  148 
notice at Annexure-A.


D) This  Hon'ble  Court  be pleased to  grant  any 
further or other relief as this Hon'ble Court deems 
just and proper in the interest of justice, and


E) This  Hon'ble  Court  be  pleased to  allow this 
application with costs against the respondent”
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4. We may clarify at this stage that the writ applicant 


herein,  namely  Heval  Navinbhai  Patel  is  the 


unmarried  daughter  of  the  writ  applicant  of  the 


connected writ application. 


5. The subject matter of challenge in the present writ 


application is to the notice issued by the respondents 


under Section 148 of the Income Tax Act, 1961 (for 


short, 'the Act, 1961') for the Assessment Year 2012-


13.  The  reasons  assigned  for  reopening  of  the 


assessment  for  the  relevant  year  vide  order 


30.07.2018, reads thus: 


“2. In this connection, please find following reason 
recorded  for  reopening  of  assessment  as  per 
direction  given by  the  Hon.  Gujarat  High  Court  in  
special civil application no 3955 of 2014 dated 31-
03-2014 in the case of Sahkarikhand Udyog Mandal  
Ltd;


“Reason  for  reopening  of  the  assessment  in 
the  case  of  Shri  Heval  Navinbhai  Patel  A.Y.  
2012-13 u/s 147 of the I T Act.”


 
In this case, it is gathered by the undersigned that: 


The undersigned is in the possession of information  
that a search u/s.  132/Survey u/s. 133A of the I  T 
Act, 1961, was carried out at the various premises of  
Venus  Group.  One  of  the  premises  i.e.  Crystal 
Arcade at C G road, Ahmedabad was covered u/s. 
132 of the I T Act, 1961 and documents related to  
unaccounted cash transactions of the Venus Group 
were  seized.  On  analysis  and  co-relating  of  these 
documents,  it  was  found  that  unaccounted  cash 
transaction were first recorded on vouchers further 
these were recorded on the day cash-book.
(2) Incriminating  documents  relating  to 
unaccounted  cash:  The  seized  incriminating 
documents related to unaccounted cash transactions 
were  from  the  period  since  January  2007  to  07 
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March  2015.  The  transactions  were  recorded  in 
continuous manner i.e.  without any gap and these 
transactions  of  unaccounted  cash  are  related  to 
Venus Group and Vaswani Family member. The cash 
book is  written in coded from for  name, amounts,  
dates and estimates etc. Further, the signature on 
seized unaccounted day cash-book by Shri Deepak 
Bhudharmal  Vaswani/  Ashok  Sunderdas  Vaswani 
proves  about  its  verification  and  authenticity  as 
these  transaction  entries  were  supported  with 
supporting vouchers also.


(3) Supporting Vouchers: There are two different 
colours of vouchers i.e. Green and pink coluors. The 
green colour vouchers are the indicators of receipt 
of  cash  whereas  pink  colour  vouchers  indicate 
expenses/  payments.  Green  colour  envelopes 
contains details of land, survey no., name of broker  
and  vouchers  relating  to  persons(parties).  On 
correlation of the seized evidences, found during the 
search operation, it has been noticed that the main 
persons  of  the  group  are  engaged  in  huge  land 
dealings  and  cash  books/cash  vouchers/day  books 
with sale deeds of land transaction, it is ample clear 
that there were huge unaccounted cash transaction. 


(4) EC Transaction: During the search operation at 
the premise as discussed above, it  is  noticed that 
there  is  a  noting  as  ‘Against  EC”.  It  has  been 
decoded  that  an  “Against  EC”  transaction  is  
unaccounted  day  cash  receipt  and  payment  of 
equivalent amount of RTGS in the bank account. For 
example,  if  there  is  cash  receipt  against  EC,  it  
indicated that the Equivalent amount of  RTGS has 
been  paid  to  the  other  party  through  banking 
channel. Thus, one leg of the transaction is reflected 
in  cash  book  and  another  leg  in  the  bank  book.  
These  ‘Against  EC’  vouchers  are  recorded  in  the 
unaccounted  day  cash  book’  


(5)  It  is  noteworthy  that  the  entries  of  date  and 
amount are coded from i.e. the date of transaction 
has  been  pre-dated  by  10  years  and  the  actual 
amount has been represented in the cash book by 
taking (1/100t) of the actual value. After, obtaining 
records  from  the  Sub  registrar(s)  offices,  various 
beneficiaries  have  been  identified  who  have 
transacted in unaccounted cash while dealing with 
the entities of Venus Group. In addition to the above, 
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it  is  imperative,  to  notice  that  for  each  land 
transaction,  the actual  transaction as unaccounted 
cash is much higher than the actual value of shown 
in registered deeds.
 
(6) On the basis of the material seized, it has been 
found  that  Shri  Heval  Navinbhai  Patel  (PAN-
CXSPP6745A), is one of the | confirming parties who 
have sold an immovable  property  at  Village-Ognaj 
Survey No. 1292b registered on 21.10.2011 vide Sub 
Registrar,  Ahmedabad-2  (Vadaj),  registered  No. 
18921/2011. The total sale consideration as per sale 
deed is Rs. 5,38,00,000. However, it is gathered in 
light  and  on  the  basis  of  modus  operandi,  as 
discussed  in  above  para(s),  Shri  Heval  Navinbhai 
Patel has received Rs.9,07,26,000/- as unaccounted 
cash (on-money) over and above the registered sold 
value of the land in question.


(7)  In  view  of  the  above  and  in  the  opinion  of  
undersigned  the  income  amounting  to  Rs.  
9,07,26,000/- has escaped the assessment year for  
A.Y. 2012-13 within the meaning u/s. 147 of the I T 
Act, 1961. Accordingly, a notice under section 148 of  
the  Income  Tax  Act,  1961  will  be  issued  after  
obtaining kind approval of the Pr. Commissioner of  
Income Tax-3, Ahmedabad.”


6. It  appears  that  first  in  point  of  time,  the  writ 


applicants raised objections dated 03.08.2018 to the 


above  referred  reasons.  The  objections  read  as 


under: 


“That,  the  reopening  has  been  made  based  on  so 
called  information  received  during  the  course  of 
search u/s. 132 survey u/s. 133A in the case of Venus  
Group and documents seized. It is said that, I have 
not entered into any transactions with the aforesaid 
group and facts mentioned in reason recorded, para 
2 to 5 are general in nature and not applicable to me.  
However, if Your Honour is having any statements of  
Directors /  Partners of Venus Group alleging that I  
have  entered  into  any  financial  transaction  with 
them, kindly provide the same since this would be 
“tangible material” for the purpose of sec. 148.
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2. Now,  in  reference  to  para  6  of  your  reason 
recorded,  there  is  reference  to  land  at  survey  no. 
1292b,  registered  on  21.10.2011  wherein,  I  have 
been stated to be confirming party. I further say that 
I have not entered into any such transaction with the 
Venus Group and therefore, there is no question of  
the  receipt  of  the  amount  of  Rs.  9,07,26,000/-.  


3.  I  further  strongly  say  that  the  so  called  reason 
recorded is not supported with any seized material  
found and seized from the premises of Venus Group 
nor  forming  part  of  the  reason  recorded  and 
therefore,  my saying that  I  have not  received any 
amount of Rs. 9.07 crore is also supported in absence 
of any supporting evidence.


4. I  further object the search reopening which is 
based on mere general observation nor there is any 
tangible  material  or  nexus  with  the  so  called 
escapement of income and therefore, the reopening 
is bad in law.


5.  I  further  say  that,  there  is  no  reference  to  any 
information  received  from  the  Assessing  Officer  of 
Venus Group in the reason recorded nor there is any 
application  of  mind  seems  to  be  applied  and 
therefore, the reopening made is bad in law, ab initio 
void and illegal and therefore, liable to be quashed in 
toto.
 
6. Further, there is no such approval u/s. 151 of the 
prescribed  authority  and  therefore,  the  reopening 
made is itself bad in law and void.
  


I  hereby say that  any correspondence in  this 
regards  may  please  be  made  at  e-mail  id 
shh_ketan@yahoo.com and necessary speaking order 
may please be mailed with supporting evidences. “


7. It appears that the aforesaid noted objections came 


to  be  disposed  of  by  the  respondents  vide  order 


dated 19.09.2018. The same reads thus : 


“7.  After  careful  consideration  of  objections  of  the 
assessee and on verification  of  materials  available 
on record it is found that the contention of assessee 
that  the  reopening  has  made  on  so  called 
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information received during the course of search u/s. 
132/Survey  u/s.  133A  is  not  tenable  because  the 
officer was having tangible material on record such 
as vouchers, day cash book and ledger account of 
Ognaj 1292, as found and impounded due to search 
in  the  form  of  the  information  received  from  the 
ACIT,  Central  Circle  1(1),  Ahmedabad  vide  letter 
dated  07/03/2017.  Further,  assessee  had  entered 
into  transaction  of  sale  of  immovable  property  at 
Village-Ognaj,  survey  No.  1292/b  registration  no. 
18921/2011 as the capacity of the confirming party.


8. In respect of third Para of objection letter it is  
to say that the AO had recorded reason on the basis  
of  seize  material  available  on  record  such  as 
vouchers,  day  cash  book  and  ledger  account  of 
Ognaj 1292, in the form of the information received 
from  the  Investigation  Wing,  Ahmedabad.  Farther,  
the  prima-facie  belief  was  that  the  assessee  had 
received an amount of Rs. 9.07 Crore from the Venus 
Group is also on the basis of material available on 
the record.


9, In respect of fourth Para of objection letter it is to 
say that as discussed in above, reopening is neither 
mere general observation nor without  any tangible 
material  or  nexus with escapement of  income and 
therefore, the reopening is as per law. 


10.  Further,  in  Para  first  and  sixth  of  reasons  for 
reopening of assessment there is clearly mentioned 
that the assessing officer was in the possession of 
information that a search u/s. 132/Survey u/s. 133A 
of the I T Act, 1961, was carried out at the various 
premises of Venus Group. One of the premises i.e. 
Crystal Arcade at C G road, Ahmedabad was covered 
u/s. 132 of the I T Act, 1961 and documents related 
to  unaccounted  cash  transactions  of  the  Venus 
Group were seized. Therefore, the reopening made is 
as per law and it is legal.


11. The approval to issue notice u/s. 148 of the I T 
Act was accorded by the PCIT-3, Ahmedabad vide his 
letter  no. 
F.No.PCIT3/Ahd/Tech/App.u/s.147/HNP/2017-18 
dated 28/12/2017 u/s.  151 of  the I  T  Act  after his  
satisfaction on the reason recorded by the AO that it 
is a fit case of issuing notice u/s. 148 of the I T Act. 
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12.  Further,  it  is  to  mention  that  the  AO  is  not  
required  to  furnish  any  supporting 
evidences/material  on  the  basis  of  that  AO  has 
recorded the reasons for reopening of assessment. 
There is nowhere in the provisions of Sec.147 r.w.s.  
148 of the LT. Act to provide supporting evidence or 
material.  Therefore,  the  assessee’s  request  for  
providing supporting material evidences on the basis 
of which the AO-has formed the belief of escapement 
of  income  cannot  be  accepted  and  therefore,  the 
same is hereby rejected.


13. Further,  as per the decision rendered by the 
Hon'ble Supreme Court in the case of ACIT vs. Rajesh 
Jhaveri Stock Brokers P. Limited {2007} reported in 
291  ITR  500,  at  the  stage  of  initiation  of 
reassessment proceedings under section 147 of the 
Act, it is not required to be conclusively proven that 
income has actually escaped assessment. The only 
requirement is that whether there was any relevant 
material on which a reasonable person can form the 
requisite  belief  that  taxable  income  has  escaped 
assessment.


14. In the case of Raymond Woollen Mills Ltd, vs. ITO 
[1999] reported in 236 ITR 34, the Hon’ble Supreme 
Court  has  held  that  at  the  stage  of  initiation  of 
reassessment, the only thing required to be seen is  
that whether there is any prima-facie material on the 
basis  of  which  a  case  can be  reopened.  It  further 
held that the sufficiency or correctness of material is 
not a thing to be considered at this stage. 


15. Further, the case of the assessee neither regular 
assessment  u/s.  143(3)  nor  reopened  assessment 
u/s. 147 of the Act has been conducted earlier in this  
case. The case of the assessee for A.Y.2012-13 was 
neither  investigated  earlier  under  any  of  the 
proceedings  of  the  Income  Tax  Act.  The  final 
conclusion of the facts depends on the outcome of 
the  findings  of  the  presently  ongoing  re-
opening/scrutiny proceedings.
 
16. In view of the above discussion and the judicial  
pronouncements in revenue’s favour, the objections  
raised  by  the  assessee  against  re-opening  of  
assessment cannot be entertained as the same are 
without  any  basis.  It  may  be  seen  that  while  re-
opening  the  assessment,  proper  procedure  as  per 
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Income tax law has been followed by the Assessing 
Officer. The case has been reopened well within the 
time limit prescribed as per the provisions of income-
tax Act, 1961 and also on account of the fact that  
there  was  reason  to  believe  that  the  income 
chargeable to tax has escaped assessment. 


     Since this order has been passed covering all the 
objections  raised  by  the  assessee,  all  the 
ground/contentions/objections taken by the assessee 
in this regard may be treated as “disposed off’.  In 
view  of  the  facts  discussed  above,  assessee’s 
request to drop the proceedings initiated u/s.147 of 
the Act is ‘hereby rejected. The facts narrated by the 
assessee shall  be verified and due cognizance and 
ample opportunity would be given before finalizing 
the case.”


8. Thereafter,  once  again  the  writ  applicants  lodged 


further  objections  dated  22.10.2018,  which  reads 


thus: 


“1. That in para 2 you have stated that there is  
document seized from Venus Group for Ognaj land 
survey  No.1292  as  per  A7,  page  46  regarding 
payment made through Bhuro  and you also  relied 
upon  cash  payment  voucher  as  per  Annexure  A7 
page No. 2 to 45. In this connection we hereby say 
that, even as per the said seized material, there is a 
mentioning  of  payment  made  through  Bhuro,  
however, the said seized material and cash voucher 
is  not  proved  that  the  so  called  Mr.Bhuro  has 
ultimately paid the amount to me. Further,  I  don’t  
know  any  Mr.  Bhuro  and  therefore  the  reopening 
made is not based on tangible material. Further, in 
the said seized material, there is no such signature 
of me regarding receipt of the said amount.


2. In reference to para 3 it is said that, the approval 
memo  has  been  provided  in  a  letter  dated 
19.09.2018. This is factually incorrect and we have 
not provided any such approval memo sent by you 
to higher authority as well as order passed by higher  
authority based on your memo and, therefore, kindly 
provide the same.
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3. Further, we strongly say that there is specific 
provision  in  °  search  cases  to  apply  section  153C 
based on the seized material  referred by  you and 
also after getting satisfaction note of AO of searched 
person which is absent in my case. Therefore, notice 
under Section 147/148 is itself bad in law and void 
and without jurisdiction or in excess of jurisdiction. 


4. Further, without prejudice to the above, there is 
land  sold  for  survey  No.1292B  by  Mr.  Navinbhai, 
Nikunjbhai and Sachinbhai, however, the confirming 
parties are, Navin Patel HUF, minor Dishant, Nima N. 
Patel and Heval Navinbhai. The name of confirming 
party has been incorporated in the said document 
without any rights in the aforesaid land but at the 
instance of the purchaser of the land since he want 
to  incorporated  all  the  family  members  to  avoid 
future claim by them in the proposed land. As per 
clause No.2 to 12, there is no such mentioning the 
facts regarding the legal right of all the confirming 
parties. Therefore, not a single rupee has been paid 
by  the  purchaser  to  the  confirming  parties  and, 
therefore, even otherwise so called on money cannot 
be received by me or any other confirming party. My 
birth  date  is  19.07.1993  and,  therefore,  become 
major in FY 2010-11.


5. Therefore, we request that kindly dispose of this  
objection which is based on facts within reasonable 
which enable us to approach higher authority in the 
matter. Further, the so called reopening made based 
on  the  seized  material  found,  terrace  of  Crystal 
Arcade/ Venus Group and therefore there might be 
some question answer paused to them regarding the 
seized material  relied upon by you and, therefore,  
kindly  provide  the  same which  enable  me to  give 
further  reply  in  reference  to  para  5  of  you  notice  
under Section 142(1). “


9. Being  dissatisfied  with  the  aforesaid,  the  writ 


applicants have come up before this Court with the 


present writ applications.


10.  The coordinate Bench of this Court passed the 


following order dated 26.11.2018 :
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“1. Mr.  Ketan  Shah,  learned  advocate  for  the 
petitioner has invited the attention of the court to 
the  reasons  recorded  for  reopening  the 
assessment  for  assessment  year  2012-13,  to 
submit that the same is based upon some material 
from where it is found that the petitioner is one of  
the  confirming  parties  who  sold  the  immovable 
property  at  village  Ognaj,  Survey  No.1292/B, 
registered on 21.10.2011 and that the total  sale 
consideration  as  per  the  sale  deed  is 
Rs.5,38,00,000/-.  It  was  pointed  out  that  on  the 
basis of the material seized, the Assessing Officer  
has  sought  to  reopen  the  assessment  of  the 
petitioner  on  the  ground  that  the  petitioner  has 
received  Rs.9,07,26,000/-  as  unaccounted  cash 
(on-money)  over  and  above  the  registered  sold 
value of the land in question. The attention of the 
court was invited to the sale deed of the subject  
land, to point out that the same reflects that the 
sale  consideration  has  been  received  by  three 
persons,  viz.,  Navinbhai  Ramabhai,  Nikunjkumar 
Bhikhabhai  and  Sachin  Bhikhabhai,  and  that 
nowhere it  is reflected in the sale deed that the 
petitioner  has  received  any  consideration. 
Referring to the copies of  the seized material,  it 
was pointed out that insofar as the subject land 
being  village  Ognaj,  Survey  No.1292/B  is  
concerned, the on-money is said to have been paid 
to  Shri  Bhuro  and  that  there  is  no  material  to 
connect the petitioner with the seized material. It  
was  submitted  that  therefore,  based  upon  the 
seized  material,  the  Assessing  Officer  could  not 
have formed the requisite belief that any income 
chargeable to tax has escaped assessment in the 
case of the petitioner.


2. It was further submitted that in the present 
case,  the  material  has  been  seized  during  the 
course  of  search  and  hence,  there  is  a  specific 
provision in such cases to apply section 153C of  
the Income Tax Act based on the seized  material 
and hence, the notice under section 148 of the Act 
reopening the assessment of the petitioner under 
section  147  of  the  Act  is  void  and  without  
jurisdiction or in excess of jurisdiction.


3. Having regard to the submissions advanced 
by  the  learned  counsel  for  the  petitioner,  Issue 
Notice returnable on 24th December, 2018. By way 
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of ad-interim relief, the respondent is permitted to 
proceed further with the assessment; he, however, 
shall  not  pass  the  final  order  without  the 
permission of this court.


Direct Service is permitted.”


11. The connected writ application was ordered to 


be  tagged  and  heard  along  with  the  present  writ 


application.


12. The order passed by the coordinate bench dated 


03.12.2018 in  the connected writ  application reads 


thus:


“1.  Mr.  Ketan  Shah,  learned  advocate  for  the 
petitioner  invited the attention of  the court  to the 
order  dated  26.11.2018  passed  by  this  court  in 
Special  Civil  Application  No.17557  of  2018  in  the 
case of Heval Navinbhai Patel, who is the son of the 
petitioner  whose income is  sought to be added to  
the  income of  the  present  petitioner,  wherein  this 
court has issued notice and granted interim relief.


2. For  the reasons recorded in  the order  dated 
26.11.2018  passed  in  Special  Civil  Application 
No.17557 of  2018,  Issue Notice  returnable  on  24th 


December,  2018.  By  way  of  ad-interim  relief,  the 
respondent is permitted to proceed further with the 
assessment;  he,  however,  shall  not  pass  the  final 
order without the permission of this court.


Direct Service is permitted.”


13. Mr. Ketan Shah, the learned counsel appearing 


for the writ applicants submitted that the Assessing 


Officer had no tangible material to form a belief that 


the  income  chargeable  to  tax  has  escaped  the 


assessment.  He  would  argue  that  there  was  no 


material  having any live  link with  the formation of 


such belief. Mr. Shah conceded to the fact that so far 


as the writ applicant of the Special Civil Application 
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No. 17557 of 2018 is concerned i.e. Heval Navinbhai 


Patel, she had not filed her return of income for the 


relevant assessment year. So far as writ applicant of 


the  connected  writ  application  is  concerned  i.e. 


Navinbhai  Patel,  his  return was filed under  Section 


143 (1) of the Act and the reopening of assessment is 


beyond the period of 4 years. In the case of Heval 


Navinbhai Patel, the reopening is within the period of 


4 years. Mr. Shah would submit that in a case where 


the return was originally accepted then, reopening of 


the assessment would not be permissible. He would 


further  submit  that  the  reasons  recorded  nowhere 


indicate or suggest that during the search operation 


of the premises at the Venus Group, to whom the writ 


applicants sold the land, it was revealed that there 


was  a  huge  cash  transaction  for  such  purchases. 


Merely  because,  the  seized  documents  and  other 


materials prima-facie suggest cash transactions with 


respect  to  the sale  transaction between the Venus 


Group and writ  applicants,  would not  automatically 


imply that the writ applicants had received such cash 


money. Mr. Shah, would submit that so far as Heval 


Navinbhai  Patel  is  concerned,  she  has  put  her 


signature in the sale deed as one of the confirming 


parties. So far as Navinbhai Patel is concerned, his 


name figures as one of the recipients of a particular 


amount  towards  the  sale  consideration.  Mr.  Shah 


would submit that there is nothing to even remotely 


suggest that Heval Navinbhai Patel had received any 


cash amount in the sale transaction. He pointed out 


that  so  far  as  Navinbhai  Patel  is  concerned,  he 
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received Rs. 26 lakh by way of a cheque towards his 


share in the property.  Mr.  Shah submitted that the 


Assessing  Officer  has  thus  proceeded  on  mere 


conjunctures and surmises. It is argued that as there 


is no material  on record with the aid of which, the 


Assessing Officer could form a belief that the income 


chargeable  to  tax  has  escaped  assessment,  the 


question  of  sufficiency  of  the  material  would  not 


arise. Mr. Shah would submit that as per the settled 


law, the notice of reopening has to be evaluated on 


the  basis  of  the  reasons  recorded  therein.  The 


Assessing Officer cannot improve upon such reasons 


or deviate from such reasons to support the notice.


14.  The second limb of Mr. Shah's argument is that 


the case on had is  one of search.  He would argue 


that the search proceedings were carried out at the 


premises of the Venus Group and some incriminating 


material  is  said to have come to the hands of  the 


Assessing Officer, on the basis of which, he seeks to 


reopen  the  assessment.  The  argument  is  that  the 


proceedings should have been initiated under Section 


153(C) of the Act and not by issuing a notice under 


Section 148 of the Act for the purpose of reopening 


of the assessment. 


15. In  such  circumstances  referred  to  above,  Mr. 


Shah prays that  there being merit  in  both  his  writ 


applications, those be allowed and impugned notices 


be quashed.


16. On the  other  hand,  both  the writ  applications 
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have been vehemently opposed by Ms. Mauna Bhatt, 


the  learned Senior  Standing  Counsel  appearing  for 


the revenue. 


17. Ms.  Bhatt  would submit  that  Assessing Officer 


has  recorded  proper  reasons.  There  was  tangible 


material collected during the search operations in the 


case of the Venus Group,  prima-facie revealing that 


huge cash transactions have been taken place in the 


sale of certain parcels of land. Ms. Bhatt submits that 


in the case of Heval Navinbhai Patel,  the return of 


income  for  the  relevant  assessment  year  was  not 


filed and the reopening is also within the period of 4 


years.  She  would  submit  that  in  view  of  the 


explanation 2 to Section 147 of the Act, even where 


no  return  of  income  has  been  furnished  by  the 


assessee though his total income or the total income 


of  any  other  person  in  respect  of  which  he  is 


assessable under this Act, it would be deemed to be 


one of the cases where the income chargeable to tax 


has escaped the assessment. She would submit that 


there was material prima-facie suggesting that there 


were cash transactions. 


18. In  such  circumstances  referred  to  above,  Ms. 


Bhatt prays that there being no merit in both the writ 


applications, those may be rejected.


ANALYSIS :-


19. At the outset, we may record three settled principles 


of law which would have some bearing in the present 
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set of cases. First is that in a case where the return 


filed by the assessee is accepted under  Section 143 


[1] of the Act without scrutiny, since the Assessing 


Officer had not formed any opinion, the principle of 


change  of  opinion  would  not  apply.  This  has  been 


made  sufficiently  clear  in  the  case  of  Assistant 


Commissioner of Income-Tax v. Rajesh Jhaveri Stock 


Brokers Private Limited, reported in [2007] 291 ITR 


500  [SC]  in  which  it  was  held  and  observed  as 


under :- 


"One thing further to be noticed is that intimation 
under  section 143(1)(a) is given without prejudice 
to  the  provisions  of  section  143(2).  Though 
technically the intimation issued was deemed to be 
a  demand  Page  9  of  21  C/SCA/16385/2017 
JUDGMENT notice  issued  under  section  156,  that 
did not per se preclude the right of the Assessing 
Officer to proceed under section 143(2). That right 
is preserved and is not taken away. Between the 
period from April  1,  1989 to March 31, 1998, the 
second proviso to  section 143(1)(a), required that 
where  adjustments  were  made  under  the  first 
proviso to  section 143(1) (a), an intimation had to 
be sent to the assessee notwithstanding that no tax 
or  refund  was  due  from  him  after  making  such 
adjustments.  With  effect  from  April  1,  1998,  the 
second proviso to section 143(1)(a) was substituted 
by the  Finance Act, 1997, which was operative till  
June  1,  1999.  The  requirement  was  that  an 
intimation was to be sent to the assessee whether 
or not any adjustment had been made under the 
first proviso to section 143(1)  and notwithstanding 
that  no  tax  or  interest  was  found  due  from  the 
assessee  concerned.  Between  April  1,  1998  and 
May  31,  1999,  sending  of  an  intimation  under 
section  143(1)(a)  was  mandatory.  Thus,  the 
legislative intent is very clear from the use of the 
word intimation as substituted for assessment that 
two different concepts emerged. While making an 
assessment, the Assessing Officer is free to make 
any  addition  after  grant  of  opportunity  to  the 
assessee.  By  making  adjustments  under  the  first 
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proviso to  section 143(1)(a),  no addition which is 
impermissible  by  the  information  given  in  the 
return could be made by the Assessing Officer. The 
reason  is  that  under  section  143(1)(a)  no 
opportunity  is  granted  to  the  assessee  and  the 
Assessing Officer  proceeds on his  opinion  on the 
basis of the return filed by the assessee. The very 
fact  that  no  opportunity  of  being  heard  is  given 
under  section  143(1)(a) indicates  that  the 
Assessing  Officer  has  to  proceed  accepting  the 
return  and  making  the  permissible  adjustments 
only. As a result of insertion of the Explanation to 
section 143 by the Finance (No. 2) Act of 1991 with 
effect from October 1, 1991, and subsequently with 
effect from June 1, 1994, by the Finance Act, 1994, 
and  ultimately  omitted  with  effect  from  June  1,  
1999,  by  the  Explanation  as  introduced  by  the 
Finance (No. 2) Act of 1991 an intimation sent to 
the assessee under section 143(1)(a) was deemed 
to  be  an  order  for  the  purposes  of  section  246 
between June 1, 1994, to May 31, 1999, and under  
section 264 between October 1, 1991, and May 31, 
1999.  It  is  to  be  noted  that  the  expressions 
intimation and assessment order have been used 
at  different  places.  The  contextual  difference 
between the two expressions has to be understood 
in  the  context  the  expressions  are  used. 
Assessment  is  used  as  meaning  sometimes  the 
computation  of  income,  sometimes  the 
determination  of  the  amount  of  tax  payable  and 
sometimes the whole procedure laid  down in the 
Act for imposing liability upon the tax payer. In the 
scheme of things, as noted above, the intimation 
under section 143(1)(a) cannot be treated to be an 
order  of  assessment.  The  distinction  is  also  well  
brought  out  by  the  statutory  provisions  as  they 
stood  at  different  points  of  time.  Under  section 
143(l)(a) as  it  stood  prior  to  April  1,  1989,  the 
Assessing Officer had to pass an assessment order 
if he decided to accept the return, but under the 
amended provision, the requirement of passing of  
an assessment order has been dispensed with and 
instead an intimation is required to be sent. Various 
circulars sent by the Central Board of Direct Taxes 
spell  out  the  intent  of  the  Legislature,  i.e.,  to  
minimize the departmental work to scrutinize each 
and every return and to concentrate on selective 
scrutiny of returns. These aspects were highlighted 
by one of us (D. K. Jain J) in  Apogee International 


Page  17 of  34


Downloaded on : Tue Apr 13 10:43:31 IST 2021







C/SCA/17557/2018                                                                                                 JUDGMENT


Limited v.  Union of    India    (1996)  220 ITR 248].  It  
may be noted above that under the first proviso to 
the  newly  substituted  section  143(1),  with  effect 
from  June  1,  1999,  except  as  provided  in  the 
provision itself, the acknowledgment of the return 
shall be deemed to be an intimation under section 
143(1) where (a) either no sum is payable by the 
assessee,  or  (b)  no  refund  is  due  to  him.  It  is  
significant that the acknowledgment is not done by 
any  Assessing  Officer,  but  mostly  by  ministerial 
staff. Can it be said that any assessment is done by 
them? The reply is an emphatic no. The intimation 
under section 143(1)(a) was deemed to be a notice 
of  demand  under  section  156,  for  the  apparent 
purpose of making machinery provisions relating to 
recovery of tax applicable. By such application only 
recovery indicated to be payable in the intimation 
became  permissible.  And  nothing  more  can  be 
inferred  from  the  deeming  provision.  Therefore, 
there being no assessment under section 143(1)(a) 
the question of  change of  opinion,  as contended, 
does not arise."


20. The aforesaid  principles were reiterated by the 


Supreme Court in its later judgment in the case of 


Deputy Commissioner of Income- Tax & Anr. vs. Zuari 


Estate Development & Investment Company Limited, 


reported in [2015] 373 ITR 661 [SC]. 


21.Despite  the  position  as  aforesaid,  even  in  a  case 


where the return of the assessee is accepted without 


scrutiny under Section 143 [1] of the Act, in order to 


reopen the assessment,  the Assessing Officer must 


have reason to believe that income chargeable to tax 


has  escaped  assessment.  This  issue  has  been 


discussed at considerable length by this Court in the 


case  of  Inductotherm  [India]  Private  Limited  v.  M. 


Gopalan,  Deputy  Commissioner  of  Income-Tax, 


reported in [2013] 36 taxman.com.401/217 Taxman 


132 (Mag.)/356 ITR 481 (Guj.) 
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"13.  Despite  such  difference  in  the  scheme 
between a return which is accepted under  section 
143(1) of the Act as compared to a return of which 
scrutiny  assessment  under  section  143(3) of  the 
Act is framed, the basic requirement of section 147 
of the Act that the Assessing Officer has reason to 
believe that income chargeable to tax has escaped 
assessment is not done away with.  Section 147 of 
the Act permits the Assessing Officer to assess, re-
assess  the  income  or  re-compute  the  loss  or 
depreciation if  he has reason to believe that any 
income chargeable to tax has escaped assessment 
for  any  assessment  year.  This  power  to  reopen 
assessment  is  available  in  either  case,  namely, 
while  a  return  has  been  either  accepted  under 
section 143(1) of the Act or a scrutiny assessment 
has been framed under section 143(3). A common 
requirement in both of cases is that the Assessing 
Officer  should  have  reason  to  believe  that  any 
income chargeable to tax has escaped assessment. 


16.  It  would,  thus,  emerge  that  even  in  case  of  
reopening of an assessment which was previously 
accepted under  section 143(1) of  the Act without 
scrutiny, the Assessing Officer would have power to 
reopen  the  assessment,  provided  he  had  some 
tangible  material  on the basis  of  which he could 
form a reason to believe that income chargeable to 
tax had escaped assessment. However, as held by 
the Apex Court in the case of Assistant Commissioner 
of  Income Tax v.  Rajesh Jhaveri  Stock Brokers P. Ltd.,  
(supra) and several other decisions, such reason to 
believe need not necessarily be a firm final decision  
of the Assessing Officer."


22. The  requirement,  thus  for  reopening  of 


assessment, is "reasonable belief". This expression is 


not synonymous with Assessing Officer having finally 


ascertained  the  fact  by  any  legal  evidence  or 


conclusion. In this context, the Supreme Court in the 


case of Rajesh Jhaveri Stock Brokers Private Limited 


[Supra] had observed as under :- 
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"Section 147 authorizes and permits the Assessing 
Officer to assess or reassess income chargeable to 
tax if he has reason to believe that income for any 
assessment  year  has  escaped  assessment.  The 
word reason in the phrase reason to believe would 
mean cause or justification. If the Assessing Officer 
has cause or justification to know or suppose that  
income had escaped assessment, it can be said to 
have reason to believe that an income had escaped 
assessment.  The  expression  cannot  be  read  to 
mean that the Assessing Officer should have finally 
ascertained  the  fact  by  legal  evidence  or 
conclusion. The function of the Assessing Officer is 
to  administer  the  statute  with  solicitude  for  the 
public exchequer with an inbuilt idea of fairness to 
taxpayers. As observed by the Delhi High Court in  
Central  Provinces  Manganese Ore  Co.  Ltd.  v.  ITO 
[1991 (191) ITR 662], for initiation of action under  
section  147 (a)  [as  the  provision  stood  at  the 
relevant  time]  fulfillment  of  the  two  requisite 
conditions in that regard is essential. At that stage, 
the final outcome of the proceeding is not relevant.  
In  other  words,  at  the  initiation  stage,  what  is 
required  is  reason  to  believe,  but  not  the 
established fact of escapement of income. At the 
stage  of  issue  of  notice,  the  only  question  is  
whether  there  was  relevant  material  on  which  a 
reasonable  person could  have formed a  requisite 
belief.  Whether  the  materials  would  conclusively 
prove the escapement is  not the concern at that 
stage. This is so because the formation of belief by 
the  Assessing  Officer  is  within  the  realm  of 
subjective  satisfaction  (see  ITO  v.  Selected 
Dalurband Coal Co. Pvt. Ltd. [1996 (217) ITR 597 
(SC)];  Raymond Woollen Mills Ltd. v. ITO (236) ITR 
34 (SC)]." 


23. In the case of Raymond Woollen Mills Limited v. 


Income Tax Officer & Ors. [1999] 236 ITR, the Apex 


Court held and observed as under :-


"In this case, we do not have to give a final decision 
as to whether there is suppression of material facts 
by  the  assessee  or  not.  We  have  only  to  see 
whether there was prima facie some material  on 
the  basis  of  which  the  Department  could  reopen 
the  case.  The  sufficiency  or  correctness  of  the 
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material  is  not  a  thing  to  be  considered  at  this  
stage.  We are  of  the  view that  the court  cannot  
strike down the reopening of the case in the facts 
of this case. It will be open to the assessee to prove 
that  the  assumption  of  facts  made  in  the  notice 
was erroneous. The assessee may also prove that 
no new facts came to the knowledge of the Income-
tax  Officer  after  completion  of  the  assessment 
proceeding. We are not expressing any opinion on 
the merits of the case. The questions of fact and 
law are left open to be investigated and decided by 
the  assessing  authority.  The  appellant  will  be 
entitled to take all the points before the assessing 
authority. The appeals are dismissed. There will be 
no order as to costs."


24. Lastly, it is well settled that the validity of the 


notice of reopening would be judged on the basis of 


reasons  recorded  by  the  Assessing  Officer  for 


issuance of such notice. It would not be permissible 


for  the  Assessing  Officer  to  improve  upon  such 


reasons or to rely upon some extraneous material to 


support his action. Reference in this respect can be 


made  to  the  decision  of  this  Court  in  the  case  of 


Aayojan Developers v. Income-tax Officer, reported in 


[2011]  10  taxmann.com226/201  Taxman  154 


(Mag.)/335 ITR 234 (Guj.) 


25. Thus, from the above, the following principles of 


law are discernable on the subject  of  reopening of 


assessment under Section 147 of the Act, 1961.


“(I)  The  Court  should  be  guided  by  the  reasons 
recorded  for  the  reassessment  and  not  by  the 
reasons  or  explanation  given  by  the  Assessing 
Officer  at a later stage in respect of  the notice of 
reassessment.  To  put  it  in  other  words,  having 
regard to the entire scheme and the purpose of the 
Act,  the  validity  of  the  assumption  of  jurisdiction 
under Section 147 can be tested only  by reference 
to the reasons recorded under Section 148(2) of the 
Act  and the Assessing Officer  is  not  authorized to 
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refer to any other reason even if it can be otherwise 
inferred or gathered from the records. The Assessing 
Officer  is  confined  to  the  recorded  reasons  to 
support  the  assumption  of  jurisdiction.  He  cannot 
record only some of the reasons and keep the others 
upto his sleeves to be disclosed before the Court if 
his action is ever challenged in a court of law.


(ii) At  the  time  of  the  commencement  of  the 
reassessment  proceedings,  the  Assessing  Officer 
has to see whether there is prima facie material, on 
the  basis  of  which,  the  department  would  be 
justified  in  reopening  the  case.  The sufficiency  or  
correctness  of  the  material  is  not  a  thing  to  be 
considered at that stage.


(iii) The  validity  of  the  reopening  of  the 
assessment  shall  have  to  be  determined  with 
reference to the reasons recorded for reopening of  
the assessment.


(iv) The  basic  requirement  of  law  for  reopening 
and  assessment  is  application  of  mind  by  the 
Assessing Officer, to the materials produced prior to 
the reopening of the assessment, to conclude that  
he has reason to believe that income has escaped 
assessment.  Unless  that  basic  jurisdictional 
requirement is  satisfied-  a-postmortem exercise of 
analysing the materials produced subsequent to the 
reopening  will  not  make  an  inherently  defective 
reassessment order valid.


(v) The crucial link between the information made 
available to the Assessing Officer and the formation 
of the belief should be present. The reasons must be 
self evident, they must speak for themselves.


(vi) The tangible  material  which  forms the  basis 
for the belief that income has escaped  assessment 
must be evident from a reading of the reasons. The 
entire  material  need  not  be  set  out.  To  put  it  in 
other words, something therein,  which is critical to 
the  formation  of  the  belief  must  be  referred  to. 
Otherwise, the link would go missing.


(vii) The reopening of assessment under Section 147 
is  a  potent  power  and  should  not  be  lightly  
exercised. It certainly cannot be invoked casually or 
mechanically.


(viii)  If  the original assessment is processed  under 
Section 143(1) of the Act and not Section 143(3) of 
the Act, the proviso to Section 147 will not apply. In 
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other words, although the reopening may be after 
the expiry of four years from the end of the relevant 
assessment year, yet it would not be necessary for  
the  Assessing Officer  to  show that  there was  any 
failure to disclose fully or truly all the material facts 
necessary for the assessment.


(ix) In order to assume jurisdiction under Section 
147  where  assessment  has  been  made  under 
subsection  (3)  of  section  143,  two  conditions  are 
required to be satisfied;


(I) The  Assessing  Officer  must  have  reason  to 
believe  that  the  income  chargeable  to  tax  has 
escaped assessment;


(ii) Such  escapement  occurred  by  reason  of  
failure on the part of the assessee either (a) to make 
a return of income under section 139 or in response 
to the notice issued under subsection


(1) of Section 142 or Section 148 or (b) to disclose 
fully and truly all the material facts necessary for his 
assessment for that purpose.


(x) The  Assessing Officer,  being  a  quasi  judicial  
authority  is  expected  to  arrive  at  a  subjective 
satisfaction independently on an objective criteria.


(xi) While  the  report  of  the  Investigation  Wing 
might constitute the material, on the basis of which, 
the Assessing Officer forms the reasons to believe, 
the process of  arriving at such  satisfaction should 
not  be  a  mere  repetition  of  the  report  of  the 
investigation.  The  reasons  to  believe  must 
demonstrate  some  link  between  the  tangible 
material  and  the  formation  of  the  belief  or  the 
reason  to  believe  that  the  income  has  escaped 
assessment.


(xii)  Merely  because  certain  materials  which  is 
otherwise tangible and enables the Assessing Officer 
to form a belief that the income  chargeable to tax 
has escaped assessment, formed part of the original 
assessment  record,  per  se  would  not  bar  the 
Assessing Officer from reopening the assessment on 
the basis of such material. The expression “tangible 
material” does not mean the material alien to the 
original record.


(xiii)  The  order,  disposing  of  objections  or  any 
counter  affidavit  filed  during  the  writ  proceedings 
before  the  Court  cannot  be  substituted  for  the 
“reasons to believe.
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(xiv) The decision to reopen the assessment on the 
basis of the report of the Investigation Wing cannot 
always  be  condemned  or  dubbed  as  a  fishing  or 
roving inquiry.  The expression “reason to believe” 
appearing  in  Section  147  suggests  that  if  the 
Income Tax Officer acts as a reasonable and prudent  
man on the basis of the information secured by him 
that there is a case for reopening, then Section 147 
can  well  be  pressed  into  service  and  the 
assessments  be  reopened.  As  a  consequence  of 
such  reopening,  certain  other  facts  may  come  to 
light. There is no ban or any legal embargo under 
Section  147 for  the Assessing Officer  to  take into 
consideration such facts which come to light  either 
by discovery or by a fuller probe into the matter and 
reassess  the  assessee  in  detail  if  circumstances 
require.


(xv) The test of jurisdiction under Section 143 of the 
Act is not the ultimate result of the inquiry but the 
test is whether the income tax officer entertained a 
“bona  fide”  belief  upon  the  definite  information 
presented  before  him.  Power  under  this  section 
cannot be exercised on mere rumours or suspicions.


(xvi) The concept of “change of opinion” has  been 
treated as a built in test to check abuse. If there is 
tangible  material  showing  escapement  of  income, 
the  same  would  be  sufficient  for  reopening  the 
assessment.


(xvii) It is not necessary that the Income Tax Officer 
should  hold  a  quasi  judicial  inquiry  before  acting 
under  Section  147.  It  is  enough  if  he  on  the 
information received believes in good faith that the 
assesee’s profits have escaped assessment or have 
been  assessed  at  a  low  rate.  However,  nothing 
would  preclude  the  Income  Tax  Officer  from 
conducting any formal inquiry under Section 133(6)  
of the Act before proceeding for reassessment under 
Section 147 of the Act.


(xviii) The “full and true” disclosure of the material  
facts would not include that material, which is to be 
used  for  testing  the  veracity  of  the  particulars 
mentioned  in  the  return.  All  such  facts  would  be 
expected  to  be  elicited  by  the  Assessing  Officer 
during the course of the assessment. The disclosure 
required  only  reference  to  those  material  facts, 
which if not disclosed, would not allow the Assessing 
Officer to make the necessary inquiries.
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(xix) The word “information” in Section 147 means 
“instruction or knowledge derived from the external 
source concerning the facts or particulars or as to 
the  law  relating  to  a  matter  bearing  on  the 
assessment.  An  information  anonymous  is  
information  from  unknown  authorship  but 
nonetheless  in  a  given  case,  it  may  constitute 
information  and  not  less  an  information  though 
anonymous. This is now a recognized and accepted 
source for detection of large scale tax evasion.  The 
nondisclosure of  the source of  the information,  by 
itself,  may  not  reduce  the  credibility  of  the 
information.  There  may  be  good  and  substantial 
reasons for such anonymous disclosure, but the real 
thing  to  be  looked  into  is  the  nature  of  the 
information disclosed,  whether it is a mere gossip, 
suspicion  or  rumour.  If  it  is  none  of  these,  but  a 
discovery  of  fresh  facts  or  of  new and  important 
matters not present at the time of the assessment,  
which  appears  to  be  credible  to  an  honest  and 
rational mind leading to a scrutiny of facts indicating 
incorrect allowance of the expense, such disclosure 
would  constitute  information  as  contemplated  in 
clause (b) of Section 147.


(xx) The reasons recorded or the material available 
on record must have nexus to the subjective opinion 
formed by  the  A.O.  Regarding  the  escapement  of  
the income but then, while recording the reasons for  
the belief formed, the A.O. Is not required to finally 
ascertain the factum of escapement of the tax and it 
is sufficient that the A.O had cause or justification to 
know  or  suppose  that  the  income  had  escaped 
assessment [vide Rajesh Jhaveri Stock Brokers (P.) 
Ltd.’s case (supra)]. It is also well  settled that the 
sufficiency and adequacy of the reasons which have 
led  to  the  formation  of  a  belief  by  the  Assessing 
Officer that the income has escaped the assessment 
cannot be examined by the court.”


26. Having  regard  to  the  materials  on  record,  it 


cannot be said that there is total non-application of 


mind  on  the  part  of  the  Assessing  Officer  while 


recording  the  reasons  for  reopening  of  the 


assessment. It also cannot be said that his conclusion 


was merely based on some documents seized in the 
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course of search undertaken at the premises of the 


Venus  Group  under  Section  132  of  the  Act.  The 


Assessing  Officer  cannot  be  said  to  have  merely 


concluded without verifying the fact that it is a case 


of reopening of the assessment.


27. It  is  not in  dispute,  as evident from the reply 


filed by the department that the search and survey 


proceedings were carried out under Section 132 and 


documents  were  seized  under  Section 133A of  the 


Act from the various premises of the Venus Group. 


One  of  the  premises  of  the  Venus  Group  i.e.  the 


Crystal Arcade situated at the C.G. Road, Ahmedabad 


was covered under Section 132 of the Act. During the 


course of the search, various documents related to 


the  unaccounted  cash  transactions  of  the  Venus 


Group were seized. Upon due verification of all such 


seized documents, it was found that the unaccounted 


cash transactions were first recorded on the vouchers 


and  thereafter  in  the  day  cash  book.  The  seized 


documents  reflected  the  unaccounted  cash 


transactions for the period between January, 2007 to 


March, 2015. The cash book was written in the coded 


form. Further details and documents were obtained 


from the office of the Sub-Registrar for the purpose 


of  identifying  the  beneficiaries  in  the  transactions 


with the Venus Group.


28. It  can thus be seen that the Assessing Officer had 


analyzed  the  voluminous  material  collected  by  the 


Revenue during the search operations in connection 


with  the  Venus  Group.  This  material,  prima  facie 
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suggested huge cash transactions in connection with 


sale  of  lands  against  the  total  declared  sale 


consideration  of  Rs.  5.38  Crore  [rounded  off].  The 


material  prima  facie suggests that  the  total  cash 


transactions of Rs. 9,07,26,000/- had taken place. 


29. At this stage, when we are concerned with the 


re-opening of the assessment, that too, in the case of 


Heval Navinbhai Patel, where the return was not filed 


for the assessment year and in the case of Navinbhai 


Patel,  where the return  filed  by him was accepted 


without scrutiny, the material at the command of the 


Assessing Officer is sufficient to permit the process of 


reopening. As held by the Supreme Court in the case 


of  ACIT  v.  Rajesh  Jhaveri  Stock  Brokers  Private 


Limited [Supra] and Raymond Woolen Mills  Limited 


[Supra],  the  reason  to  believe  cannot  be  equated 


with  finally  established  fact  that  the  income 


chargeable  to  tax  having  escaped  assessment 


additions  will  invariably  be  made  and  further,  the 


sufficiency of reasons enabling the Assessing Officer 


to form such a belief would not be gone into. 


30. The  aforesaid  now  takes  us  to  deal  with  the 


second  limb  of  argument  canvassed  by  Mr.  Shah. 


According to Mr. Shah, the proceedings under Section 


148 of the Act are not tenable in law, as the case falls 


within the ambit of Section 153(C) of the Act. 


31. In the aforesaid context, we should take note of 


Section 153C of the Act: 
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“2.2.2 UPTO 01.06.2015:


Assessment of income of any other person. 


153C.[(1)]  Notwithstanding  anything  contained  in 
section 139,  section 147, section 148, section 149, 
section  151 and section  153,  where the Assessing 
Officer is satisfied that any money, bullion, jewellery 
or other valuable article or thing or books of account 
or documents seized or requisitioned a person other 
than the person referred to in section 153A, then the 
books of account or documents or assets seized or 
requisitioned shall be handed over to the Assessing 
Officer  having  jurisdiction  over  such  other  person 
[and  that  Assessing  Officer  shall  proceed  against 
each such other person and issue notice and assess 
or  reassess  the  income  of  the  other  person  in 
accordance  with the provisions of  section 153A,  if,  
that Assessing Officer is satisfied that the books of  
account  or  documents  or  assets  seized  or 
requisitioned have a bearing on the determination of 
the  total  income  of  such  other  person  for  the 
relevant  assessment  year  or  years  referred  to  in 
subsection (1) of section 153A]:]


2.2.3WITH EFFECT FROM 01.06.2015:


Assessment of income of any other person.


--153C.[(1)] [Notwithstanding anything contained in 
section 139. section 147, section 148, section 149, 
section  151 and section  153,  where  the Assessing 
Officer is satisfied that,


(a)  any money, bullion,  jewellery  or other valuable 
article or thing, seized or requisitioned, ~ belongs to;  
or


(b)  any books  of  account  or  documents,  seized or 
requisitioned, or any  information contained therein, 
a person other than the person referred to in section 
153A, then, the books of  account or documents or 
assets, seized or requisitioned shall be handed over 
to the Assessing Officer having jurisdiction over such 
other  person]--  [and  that  Assessing  Officer  shall  
proceed against each such other person and issue 
notice  and  assess  or  reassess  the  income  of  the 
other  person  in  accordance  with  the  provisions  of 
section  153A,  if,  that  Assessing Officer  is  satisfied 
that  the books of  account  or  documents or  assets 
seized  or  requisitioned  have  a  bearing  on  the 
determination  of  the  total  income  of  such  other  
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person  for  the  relevant  assessment  year  or  years 
referred to in subsection (1)of section 153A] :]”


32. A  perusal of the above noted provisions would 


reveal that in the case of search action, carried out under 


section 132 of the Income Tax Act, prior to 1.6.2015, if any 


money, bullion, jewellery or other valuable article or thing, or 


books  of  accounts  or  documents,  seized  or  requisitioned 


“belongs”  or  “belong”  to  a  person  other  than  the  person 


referred to section 153A, then the AO of the searched person 


while passing the assessment order under section 153A or 


prior to that, will have to record his satisfaction about those 


documents,  and  if  such  documents  would  reveal  any 


undisclosed income of the person other than the searched 


person, then he will transmit those documents along with his 


satisfaction note to the AO having jurisdiction over that other 


person. The jurisdiction under section 153C of the Act prior 


to  1.6.2015  could  be  invoked  only  if  the  material 


seized during the course of search in the case of third 


person  “belongs to” to some persons other than the 


searched person.  However,  after  1.6.2015,  the Legislature 


has categorized two situations. If the recovery of any money, 


bullion, jewellery or other valuable article or thing seized or 


requisitioned  belongs  to  person  other  than  the  searched 


person, then section 153C would be justified. However, with 


regard  to  the  recovery  of  any  books  of  accounts  or 


documents,  seized or  requisitioned,  then if  they pertain to 


other person, or any information contained therein relates to 


person  other  than  the  searched  person,  then  the  action 


under  section 153C could  be there.  The scope of  section 


153C after 1.6.2015 has been enlarged; i.e. if  a person at 


whose  premises  search  was  carried  out,  has  been 


maintaining certain details in his regular day today business, 
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and  that  contain  certain  information  exhibiting  the 


undisclosed  income  of  the  person  other  than  the 


searched person, then the action under section 153C could 


be justified. But prior to 1.6.2015, the documents ought to be 


“belonged to” person other than the searched person. There 


is  a  clear  distinction  between  both  the  conditions. 


Subsequent  to  1.6.2015,  the information embedded in  the 


document is sufficient for taking action under section 153C, 


but  prior  to  1.6.2015 action  under  section  153C could  be 


taken  if  documents  belong  to  the  person  other  than  the 


searched person was found during the course of search.
 


33. A clear analysis of the Section 153(C) of the Act 


would indicate that the section comes into play only 


if the following conditions are fulfilled:


• search or requisition must have taken place


•  any  money,  bullion,  jewellery  or  other  valuable 
articles  or  other  things  or  books  of  account  or  
documents  (hereinafter  called  "assets/documents") 
are  found  belonging/pertaining  to  “such  other 
person”, or even any information contained therein 
relates to a person other than the person on whom 
the said search is conducted 


• Satisfaction of AO that it belongs to or relates to  
“such other person”


After  finding  any  books  account  or  documents  or 
assets  seized  or  requisitioned,  the  same  shall  be 
handed over to the  AO having jurisdiction over 
such  other  person.  The  AO  (having  jurisdiction) 
has  to  be  satisfied  that  the  "assets/documents" 
seized  or  requisitioned  have  a  bearing  on  the 
determination  of  the  total  income  of  such  other  
person.  Only  then the AO (having jurisdiction)  can 
proceed /s.  153C against such other person in the 
manner provided u/s. 153A. 


It  is  apparent  from  the  above  that  two  separate 
satisfaction ought to be recorded which is 


• First by the AO of the person on whom search was 
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conducted  i.e  “searched  person”  for  any 
“documents/assets” found pertaining to or belonging 
to the “such other person”


•  Secondly  by  the  AO  of  other  person,  regarding 
"assets/documents"  seized  or  requisitioned  have  a 
bearing on the determination of the total income of 
such other person.


From the above analysis, it is clear that the provision  
of  Section 153C can be invoked in case of  "Other 
Person"  only  if  the  assets  or  documents  as 
mentioned  above  are  seized  in  the  search  u/s. 
132(1) or requisitioned u/s. 132A in case of any other 
person.  From this it follows that if documents 
are  impounded  u/s.  133A  then  provisions  of 
Section 153C cannot be invoked. 


34. Section 148 :  The general  principle  is  that  once an 


assessment  is  completed  it  becomes  final.  The  power  of 


assessment or reassessment of any income chargeable to 


tax that has escaped assessment has been provided under 


section  147  r.w.s  148  of  Income  Tax  Act  of  1961.  If  the 


assessing officer has the reason to believe that any income 


chargeable  to  tax  has  escaped  assessment  then  the 


assessing officer  may subject  to  the  provisions of  section 


147 to 153 assess or reassess such income. 


    Section 147 empowers the Assessing Officer to 


reopen  an  assessment  if  the  conditions  prescribed 


therein are satisfied. The conditions are:


• AO has to record the reason for taking action under 
section  147.  Only  on  the  basis  of  such  reasons 
recorded (a live link with the formation of the belief)  
in the file that the validity of the order reopening a 
assessment has to be decided. 


• AO must also have reason to believe that income 
chargeable to tax has escaped assessment for any 
assessment year


• The jurisdictional condition is that the formation of 
belief  by  the  AO  that  income  has  escaped 
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assessment 


•  No action  can be  initiated after  the  expiry  of  4 
years from the end of the relevant assessment year 
unless  reason for  the failure  is  on the part  of  the 
taxpayer to disclose fully all material facts necessary 
for  assessment  and  the  income chargeable  to  tax 
which  has  escaped  assessment  amounts  to  or  is 
likely to amount to one lakh rupees or more for that  
year.


For  better  understanding  of  both  the  sections  the 
same are reproduced below and read parallelly


Section 153C Section 147


(1)  Notwithstanding  anything 
contained in section 139, section 
147,  section  148,  section  149, 
section  151  and  section  153, 
where  the  Assessing  Officer  is  
satisfied  that,—
(a) any money, bullion, jewellery 
or other valuable article or thing, 
seized  or  requisitioned,  belongs 
to;  or
(b)  any  books  of  account  or 
documents,  seized  or 
requisitioned,  pertains or pertain 
to,  or  any information  contained 
therein,  relates  to,
a  person  other  than  the  person 
referred to in section 153A, then, 
the  books  of  account  or  
documents  or  assets,  seized  or 
requisitioned  shall  be  handed 
over  to  the  Assessing  Officer 
having  jurisdiction  over  such 
other  person  and  that 
Assessing  Officer  “shall” 
proceed  against  each  such 
other person and issue notice 
and  assess  or  reassess  the 
income of the other person in 
accordance with the provisions of 
section  153A,  if,  that  Assessing 
Officer  is  satisfied  that  the 
books  of  account  or 
documents  or  assets  seized 


If  the  Assessing  Officer 
has reason to believe 
that  any  income 
chargeable to tax has 
escaped  assessment 
for any assessment year, 
he  may,  subject  to  the 
provisions  of  sections 
148  to  153,  assess  or 
reassess  such  income 
and  also  any  other 
income chargeable to tax 
which  has  escaped 
assessment  and  which 
comes  to  his  notice 
subsequently  in  the 
course  of  the 
proceedings  under  this 
section,  or  recompute 
the  loss  or  the 
depreciation  allowance 
or  any  other  allowance, 
as the case may be,  for 
the  assessment  year 
concerned 
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or  requisitioned  have  a 
bearing on the determination 
of  the  total  income  of  such 
other person for six assessment 
years immediately preceding the 
assessment year relevant  to the 
previous year in which search is 
conducted or requisition is made 
and for the relevant assessment 
year or years referred to in sub-
section (1) of section 153A.


35. Indisputably  in  the  case  on  hand,  the  search 


was  undertaken  prior  to  01.06.2015.  If  that  be  so 


then, it is clear that before issuing the notice under 


Section 153(C) of the Act, the primary condition has 


to be fulfilled and which is that the money, bullion, 


documents etc., seized should belong to such other 


person.  If  this  condition  is  not  satisfied,  no 


proceedings could be taken u/s. 153C of the Act. The 


seized  documents  do  not  belong  to  the  two  writ 


applicants herein but were seized from the premises 


of the Venus Group. It is not the case of the revenue 


that the seized documents are in handwriting of the 


two  writ  applicants.  In  such  circumstances,  the 


Assessing  Officer  could  not  have  initiated 


proceedings  under  Section  153(C)  of  the  Act  but 


based  on  the  information,  could  be  said  to  be 


justified in reopening the assessment for the reasons 


assigned and referred to above.


36. In such circumstances referred to above, we are 


not impressed with the submissions canvassed by Mr. 


Shah that the proceedings under Section 147 are not 


tenable  in  law,  as  the  case  is  covered  by  Section 
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153(C) of the Act.


37. In overall view of the matter, we are convinced 


that we should not interfere in this matter.


38. In  the  result,  this  writ  application  fails  and is 


hereby rejected. 


(J. B. PARDIWALA, J) 


(ILESH J. VORA,J) 
P.S. JOSHI
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P.V.ASHA,  J.
---------------------------------


W.P.(C) No.25741 of 2020
----------------------------------


Dated this the 8th day of April, 2021


JUDGMENT


Ext.P2 order passed by the Registrar of Firms declining


registration  of  a  partnership  firm  constituted  by  the


petitioner is under challenge in this Writ Petition. The


reason stated in Ext.P2 is that a LLP cannot be a partner of


a firm. 


2. Petitioner claims to be the designated partner of


Sleeplock  LLP  which  is  a  limited  liability  partnership


registered  under  the  Limited  Liability  Partnership  Act,


2008  (for  short  "LLP  Act").  The  Sleeplock  LLP  formed  a


partnership firm along with one Gourav Raj in the name and


style  of  M/s.Morning  Owl  Sleep  Solutions.  A  partnership


deed was executed accordingly on 18.09.2020. The said deed


-Ext.P1  was  submitted  for  registration  before  the


respondent. The respondent rejected the same on the ground


that LLP cannot be a partner of a firm. Petitioner has


stated that the partnership is formed in order to carry out


the  business  of  processing,  manufacturing,  trading,


importing, exporting, distribution and sales of furnished
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and  semi-furnished  mattress,  latex  form  cores,  pillows,


rubberised  coir,  coconut  rubber,  other  rubber  and  coir


products,  through  retail  outlets  and  through  online


platforms. 


3. Petitioner claims that a partnership along with an


LLP is not prohibited under the Partnership Act and that


LLP is a legal entity, as  defined under the LLP Act and it


is separate from its partners. It has perpetual succession


and is having a common seal. Under Section 14 it is capable


of suing and being sued, on its registration. It is also


capable of acquiring, developing or disposing of movable or


immovable properties. Therefore, petitioner claims that the


LLP is liable to be treated as a person and there cannot be


any  objection  for  registering  a  partnership  with  an  LLP


which is a person. It is stated that the said LLP has been


given Ext.P4 Certificate of Incorporation.


4. The respondent has filed a statement reiterating his


stand in the impugned order. It is stated that some of the


provisions of the Limited Liability Partnership Act 2008


are inconsistent with that of the Indian Partnership Act,


1932,  pertaining  to  the  liability.  According  to  the


respondent, Section 25, 26 and 49 of the Indian Partnership


Act, 1932 makes the partners to be jointly and severally
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liable  with  all  the  other  partners  and  also  severally


liable for the acts of the firm, of which such person is a


partner. At the same time it is stated that under Section


28  of  the  LLP  Act,  2008  the  provisions  regarding  the


liability  of  the  partnership  firm  is  restricted  to  the


contents to the LLP agreement ie. under the LLP Act, the


liability of the partner is restricted only to the extent


provided in the agreement; such a provision runs contrary


to Section 25 and 49 of the Indian Partnership Act. It is


also  pointed  out  that  under  LLP  foreign  investment  is


permissible  whereas  it  is  not  permissible  under  the


Partnership Act. 


5. The learned Counsel for the petitioner relied on the


judgment of  this Court  in  M.M.Pulimood vs.  Registrar of


Firm: 1984 KLT 420 in support of his contention that the


rejection in Ext.P2 is illegal and without understanding


the provisions contained in the LLP Act.


6.  Relying  on  the  judgment  of  the  apex  court  in


Dulichand  Laxminarayanan  vs.  Commissioner  of  Income  Tax,


Nagpur : AIR 1956 SC 354 the learned Government Pleader


argued that a firm cannot enter into a partnership with


LLP.  It  is  their  case  that  though  LLP  is  a  kind  of


partnership having the nature of company the provisions in
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the LLP are completely frustrating the purport of Section


25 and 49 of the Indian Partnership Act.


7. Heard Adv.Mohammed Al Rafi, learned counsel for the


petitioner  and  Smt.Princy  Xavier,  learned  Government


Pleader.


8. The question to be considered is whether LLP can be


treated  as  a  person  which  can  be  permitted  to  form  a


partnership  with  an  individual.  In  the  judgment  in


M.M.Pulimood's case (supra) relied on by the petitioner, a


learned Single Judge of this Court was considering a case


where  a  partnership  deed  was  executed  with  a  Private


Limited  Company,  incorporated  by  the  Registrar  of


Companies,  as  one  of  the  partners.  After  analyzing  the


provisions contained in Section 4 of the Partnership Act as


well as the definition of person in Section 3 (42) of the


General Clauses Act, this Court found that there was no


impediment  in  executing  a  partnership  with  a  Private


Limited Company incorporated under the  Companies Act which


comes under the definition of Person.


9. At the same time in the judgment in  Duli Chand


Laxmi  Narayanan's case  (supra)  relied  on  by  the  learned


Government  Pleader  the  Honourable  Apex  Court  after


analyzing the provisions contained in Section 26A of the
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Income Tax Act as well as the provisions contained in the


Partnership Act and the definition of 'person' in Section


3(42) of the General Clauses Act arrived at a conclusion


that  a  partnership  cannot  be  formed  between  3  firms,  a


Hindu Undivided Family and an individual. It was found that


a firm is not a legal entity. 


10. When the judgment in  Duli Chand Laxmi Narayanan's


case (supra) was rendered or when this Court rendered the


judgment  in  Pulimood's case  the  Limited  Liability


Partnership Act had not come into force and hence there was


no occasion to consider whether LLP can be a partner in a


firm. Therefore, in order to examine the contentions raised


by the learned Government Pleader it is necessary to have a


look  at  the  relevant  provisions  contained  in  the  Indian


Partnership Act, 1942 as well as in the LLP Act. Section 4


of Indian Partnership Act defines “partnership”, “partner”,


“firm” and “firm name” which reads as follows:


4. Definition of “partnership”, “partner”, “firm”
and  “firm  name”.—”Partnership”  is  the  relation
between  persons who have agreed to share the profit
of a business carried on by all or any of them acting
for all.


Persons who have entered into partnership with one
another  are  called  individually  “partners”  and
collectively “a firm” and the name under which their
business is carried on is called the “firm name”.


11.  It  is  therefore  necessary  to  find  out  the
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definition of 'person'. 'Person' is not defined either


in the Partnership Act or in the LLP Act. Section 3(42)


of the General Clauses Act, 1897 reads as follows: 


3. Definitions.—In this Act, and in all General
Acts and Regulations made after the commencement
of this Act, unless there is anything repugnant
in the subject or context,—


xxxxxxxxxxxxxxx 


(42)  “person”  shall  include  any  company  or
association  or  body  of  individuals,  whether
incorporated or not;
xxxxxxx


12.  A  partnership  can  be  entered  into  between  two


persons.  Such  persons  can  be  an  incorporated  body  of


individuals. LLP is a body corporate. It can be said to be a


person, as defined in Section 3(42) of the General Clauses


Act, 1897 in case there is no repugnancy in the subject or


context. In order to examine the same it is necessary to


have a look at some more provisions in both the Acts viz


Partnership Act and LLP Act. 


13.  The  definition  of  body  corporate,  LLP  and  LLP


agreement  are  given  under  clause  (d),  (n)  and  (o)  of


Section 2 of the LLP Act as follows: 


2. Definitions.—(1)  In  this  Act,  unless  the
context otherwise requires,—
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xxxxxxxxxxxxx
(d) “body corporate” means a company as defined
in Section 3 of the Companies Act, 1956 (1 of
1956) and includes—
(i)  a  limited  liability  partnership  registered
under this Act;
(ii) a limited liability partnership incorporated
outside India; and
(iii) a company incorporated outside India,
but does not include—
xxxxxxx


(n)  “limited  liability  partnership”  means  a
partnership formed and registered under this Act;
(o)  “limited  liability  partnership  agreement”
means any written agreement between the partners
of the limited liability partnership or between
the  limited  liability  partnership  and  its
partners which determines the mutual rights and
duties  of  the  partners  and  their  rights  and
duties  in  relation  to  that  limited  liability
partnership;


14.  A  Limited  liability  partnership  shall  be  a


body  corporate,  as  per  Section  3  which  reads  as


follows. 


3.  Limited  liability  partnership  to  be  body
corporate.—(1) A limited liability partnership is
a  body  corporate  formed  and  incorporated  under
this Act and is a legal entity separate from that
of its partners.


(2) A limited liability partnership shall have
perpetual succession.


(3) Any change in the partners of a limited
liability  partnership  shall  not  affect  the
existence, rights or liabilities of the limited
liability partnership.


The provisions of the Indian Partnership Act, 1932 (9 of


1932) shall not apply to a limited liability partnership.
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But as per Section 4 of the Partnership Act, partnership is


the  relation between persons who have agreed to share the


profits of a business carried on by all or any of them


acting for all. 


15. In the present case an individual agreed with an


LLP to share the profits of the business. LLP is a body


corporate, independent legal entity having a common seal


and  perpetual  succession,  capable  of  suing  and  of  being


sued. Once a partnership is formed the LLP, which is a


partner would have to abide by the partnership Act. The


respondent's  objection  is  based  on  the  liability  of  the


partners of LLP, stating that the same is confined to the


terms in the agreement. The extent of liability of limited


liability partnership given in Section 27 reads as follows:


27.  Extent  of  liability  of  limited  liability
partnership.—(1) A limited liability partnership
is not bound by anything done by a partner in
dealing with a person if—
(a) the partner in fact has no authority to act
for the limited liability partnership in doing a
particular act; and
(b) the person knows that he has no authority or
does not know or believe him to be a partner of
the limited liability partnership.
(2) The limited liability partnership is liable
if a partner of a limited liability partnership
is liable to any person as a result of a wrongful
act or omission on his part in the course of the
business of the limited liability partnership or
with its authority.
(3)  An  obligation  of  the  limited  liability
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partnership  whether  arising  in  contract  or
otherwise, shall be solely the obligation of the
limited liability partnership.
(4)  The  liabilities  of  the  limited  liability
partnership shall be met out of the property of
the limited liability partnership.


16. Extent of liability of a partner in an LLP is given


under Section 28 as follows:


28. Extent of liability of partner.—(1) A partner
is not personally liable, directly or indirectly for
an  obligation  referred  to  in  sub-section  (3)  of
Section 27 solely by reason of being a partner of the
limited liability partnership.


(2) The  provisions  of  sub-section  (3)  of
Section 27 and sub-section (1) of this section shall
not affect the personal liability of a partner for his
own wrongful act or omission, but a partner shall not
be personally liable for the wrongful act or omission
of  any  other  partner  of  the  limited  liability
partnership.


17. Now it is necessary to have a look at the provisions contained


in Section 25, 26 and 45 of the Partnership Act which read as follows:


25. Liability of a partner for acts of the firm.—
Every  partner  is  liable,  jointly  with  all  the
other partners and also severally, for all acts
of the firm done while he is a partner.


26. Liability of the firm for wrongful acts of a
partner.— Where, by the wrongful act or omission
of a partner acting in the ordinary course of the
business of a firm, or with the authority of his
partners, loss or injury is caused to any third
party, or any penalty is incurred, the firm is
liable  therefor  to  the  same  extent  as  the
partner.
45.  Liability  for  acts  of  partner  done  after
dissolution.—(1) Notwithstanding the dissolution
of a firm, the partners continue to be liable as
such to third parties for any act done by any of
them which would have been an act of the firm if
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done before the dissolution, until public notice
is given of the dissolution:
Provided that the estate of a partner who dies,
or  who  is  adjudicated  an  insolvent,  or  of  a
partner who not having been known to the person
dealing with the firm to be a partner, retires
from the firm, is not liable under this section
for acts done after the date on which he ceases
to be a partner.
(2) Notices under sub-section (1) may be given by
any partner.


18. The liability of partners of LLP and liability of


the LLP as a partner under the Partnership Act would be


different. The liability of partners in an LLP cannot have


any relevance when the LLP itself becomes a partner, when


it would be bound by the provisions in the Partnership Act.


The liability of the LLP would be as in the case a company


which joins a firm after entering into a partnership.


 19. In the judgment in  Dhuli Chand's case, the Apex


Court was considering a case where the Income Tax Officer


rejected an application submitted under Section 26A of the


Income Tax Act on the ground that the  deed of partnership


consisted  of  three  firms,  one  Hindu  undivided  family


business and one individual. Apex Court found that a firm


cannot  be  treated  as  a  person  which  can  enter  into  a


partnership  with  other  firms  or  individuals  or  Hindu


Undivided Family. It was held as follows:


“In our opinion, the word “persons” in Section 4 of
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the  Indian  Partnership  Act,  which  has  replaced
Section 239 of the Indian Contract Act, contemplates
only natural or artificial i.e. legal persons and for
the reasons stated above, a firm is not a “person”
and  as  such  is  not  entitled  to  enter  into  a
partnership  with  another  firm  or  Hindu  undivided
family  or  individual.  In  this  view  of  the  matter
there  can  arise  no  question  of  registration  of  a
partnership purporting to be one between three firms,
a Hindu undivided family business and an individual
as a firm under Section 26-A of the Act.


20.  Section  4  of  the  Partnership  Act  permits


Constitution of a firm or partnership between one or more


persons.  In  this  case  the  partnership  deed  was  executed


between an individual and an LLP which is a body corporate


having a legal entity and coming within the definition of


“person”. The individual liability of the partners of LLP


would  not  be  relevant  when  the  LLP  itself  would  have


liability  independent  of  the  liability  of  the  partners.


Therefore,  the  difference  in  the  provisions  under  the


Partnership Act relating to liability of the firm or the


individual  partners  would  not  stand  in  the  way  of


constitution of a partnership with an LLP. Hence I find that


LLP  cannot  have  a  disqualification  from  entering  into  a


partnership  with  an  individual  or  other  persons.  The


judgment  in  Pulimood's case  (supra)  where  the  Private


Company was held entitled to be a partner would apply in the


present case though the LLP is not a private company but is
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a legal entity. 


 21. Therefore, Ext.P2 order is set aside. There shall


be a direction to the respondent to reconsider the request


of  petitioner  for  registration  and  to  take  appropriate


action on the same within a period of one month from the


date of receipt of a copy of the judgment.


       The Writ Petition is accordingly allowed.    


Sd/-


P.V.ASHA


rkc JUDGE
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APPENDIX


PETITIONER'S/S EXHIBITS:


EXHIBIT P1 TRUE  COPY  OF  THE  PARTNERSHIP  DEED  DTD.
18/9/2020 SUBMITTED FOR REGISTRATION.


EXHIBIT P2 TRUE  COPY  OF  THE  ONLINE  COMMUNICATION
RECEIVED  BY  THE  PETITIONER  REJECTING  HER
APPLICATION.


EXHIBIT P3 TRUE  COPY  OF  THE  LIMITED  LIABILITY
PARTNERSHIP  AGREEMENT  DTD.  4/9/20  OF
SLEEPLOCK LLP.


EXHIBIT P4 TRUE  COPY  OF  THE  CERTIFICATE  OF
INCORPORATION ISSUED TO THE SLEEPLOCK LLP
ISSUED BY REGISTRAR OF COMPANIES, MINISTRY
OF CORPORATE AFFAIRS.
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J U D G M E N T


R.F. Nariman, J


1. Delay condoned.  Leave granted. 


2. The  appeals  before  us  raise  an  important  question  as  to  the


constitutional  validity  of  the third  proviso to  Section  254(2A)  of  the


Income Tax Act, 1961 (hereinafter referred to as “Income Tax Act”).


3. The facts in  Deputy Commissioner of Income Tax & Anr.  v.  M/s


Pepsi  Foods  Ltd.  [now  Pepsico  India  Holdings  Pvt.  Ltd] (Civil


Appeal arising out of Special Leave Petition (C) No.30284 of 2015)


may be set  out  as  being  illustrative  of  the  facts  in  all  the  appeals


before  us.  The  Respondent-assessee  is  an  Indian  company


incorporated  on  24.02.1989  and  is  engaged  in  the  business  of


manufacture and sale of concentrates, fruit juices, processing of rice


and trading of goods for exports. The assessee is a group company of


the multi-national Pepsico Inc., a company incorporated and registered


in the United States of America. The assessee-company merged with


Pepsico  India  Holdings  Pvt.  Ltd.  w.e.f.  01.04.2010,  in  terms  of  a


scheme of  arrangement  duly  approved  by  the  Hon’ble  Punjab  and


Haryana High Court. On 30.09.2008, a return of income was filed for


the  assessment  year  2008-2009  declaring  a  total  income  of  INR


92,54,89,822.  A final  assessment  order  was passed on 19.10.2012
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which was adverse to the assessee. Aggrieved by the aforesaid order,


the assessee filed an appeal before the Income Tax Appellate Tribunal


(hereinafter referred to as “Tribunal”) on 29.04.2013.  On 31.05.2013,


a  stay  of  the  operation  of  the  order  of  the  assessing  officer  was


granted  by  the  Tribunal  for  a  period  of  six  months.  This  stay  was


extended  till  08.01.2014  and  continued  being  extended  until


28.05.2014.  Since  the  period  of  365  days  as  provided  in  Section


254(2A)  of  the Income Tax Act  was  to  end  on  30.05.2014 beyond


which  no  further  extension  could  be  granted,  the  assessee,


apprehending coercive action from the Revenue, filed a writ petition


before  the  Delhi  High  Court  on  21.05.2014  challenging  the


constitutional  validity  of  the third  proviso to  Section  254(2A)  of  the


Income Tax Act. By a judgment dated 19.05.2015, the Delhi High Court


struck down that part of the third proviso to Section 254(2A) of the


Income Tax Act  which did not  permit  the extension of  a stay order


beyond 365 days even if the assessee was not responsible for delay in


hearing the appeal.  It  is this judgment and several other judgments


from various High Courts that have been challenged by the revenue in


these appeals.


4. Shri Vikramjit Banerjee, learned ASG, assailed the impugned judgment


of the Delhi High Court and other judgments following it, arguing that
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there is no right to stay of a judgment in an appellate proceeding as


such stay is dependent upon the discretion of the Appellate Court. The


discretion having been exercised once would not mean that automatic


extensions of the same could be granted despite a reasonable period


having gone-by. He also argued that the discretionary remedy of a stay


is part and parcel of the right to appeal which itself is a statutory right,


and can be taken away by the legislature. He then argued that Article


14 of the Constitution of India is not to be applied mechanically as a far


greater freedom in the joints is given qua tax legislation and so long as


the State has laid down a valid policy which it  has followed without


singling out anybody, no discrimination can possibly ensue. He also


argued  that  equitable  considerations  and  arguments  based  on


hardship are out of place when it comes to tax statutes, which must be


read literally. For all these propositions, he cited case law which will be


dealt with later in this judgment. 


5. Shri Ajay Vohra, learned Senior Advocate, Shri Himanshu S. Sinha,


Shri  Deepak  Chopra  and  Shri  Sachit  Jolly,  learned  Advocates,


appearing for the assessees, countered each of the submissions of


Shri Banerjee, learned ASG. They relied strongly upon the reasoning


of the impugned judgment of the Delhi  High Court  and argued that


once discretionary relief has been granted based upon a strong prima
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facie case, balance of convenience, etc. it would be wholly arbitrary


and discriminatory that  such relief  be vacated automatically  without


reference to whether it is the assessee who is prolonging the appellate


proceedings. Once there is a vested right of appeal, there is a right to


obtain a stay which, once obtained, cannot be vacated without dilatory


tactics on the part of the Appellant being found against the Appellant.


They cited judgments of this Court to show that discriminatory taxation


has been struck down under Article 14 of  the Constitution of  India.


They also argued that the State cannot take shelter under a “policy”, if


the policy or object laid down in the statutory provision is itself arbitrary


or  discriminatory.  They  also  cited  judgments  to  show that  even  in


interpreting a tax statute, though equitable considerations are not to be


given effect, yet they are not wholly irrelevant when the constitutional


validity of the provision is itself challenged.


6. The genesis  of  the  stay  provision  contained  in  Section  254  of  the


Income Tax Act is in the celebrated judgment of this Court in Income


Tax  Officer  v.  M.K.  Mohammed Kunhi (1969)  2  SCR 65.  In  this


judgment, Section 254 of the Income Tax Act, as originally enacted,


came up for consideration before this Court. After setting out Section


254(1), this Court referred to Sutherland,  Statutory Construction (3rd


Edn., Arts. 5401 and 5402), and then held that the power which has
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been conferred by the said Section on the Appellate Tribunal with the


widest possible amplitude must carry with it, by necessary implication,


all  powers  incidental  and  necessary  to  make  the  exercise  of  such


power fully effective. The Court held:


“Section 255(5) of the Act does empower the Appellate
Tribunal to regulate its own procedure,  but  it  is  very
doubtful if the power of stay can be spelt out from that
provision. In our opinion the Appellate Tribunal must be
held to have the power to grant stay as incidental or
ancillary to its appellate jurisdiction. This is particularly
so  when  Section  220(6)  deals  expressly  with  a
situation  when  an  appeal  is  pending  before  the
Appellate Assistant Commissioner, but the Act is silent
in that behalf  when an appeal is pending before the
Appellate  Tribunal.  It  could  well  be  said  that  when
Section 254 confers appellate jurisdiction, it  impliedly
grants the power of doing all such acts, or employing
such  means,  as  are  essentially  necessary  to  its
execution and that the statutory power carries with it
the  duty  in  proper  cases  to  make  such  orders  for
staying  proceedings  as  will  prevent  the  appeal  if
successful from being rendered nugatory.


A certain  apprehension may legitimately  arise  in  the
minds of the authorities administering the Act that if the
Appellate Tribunals proceed to stay recovery of taxes
or penalties payable by or imposed on the assessees
as a matter of course the revenue will be put to great
loss because of the inordinate delay in the disposal of
appeals by the Appellate Tribunals.  It  is  needless to
point out that the power of stay by the Tribunal is not
likely to be exercised in a routine way or as a matter of
course in  view of  the special  nature  of  taxation and
revenue laws. It wilt only be when a strong prima facie
case  is  made  out  that  the  Tribunal  will  consider
whether to stay the recovery proceedings and on what
conditions  and  the  stay  will  be  granted  in  most
deserving and appropriate cases where the Tribunal is
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satisfied that the entire purpose of the appeal will be
frustrated  or  rendered  nugatory  by  allowing  the
recovery proceedings to continue during the pendency
of the appeal.”


                                                        [at page 72]


Importantly,  this  Court  recognised  that  orders  of  stay  prevent  the


appeal, if ultimately successful, from being rendered nugatory or futile,


and are granted only in deserving and appropriate cases.


7. The  judgment  of  this  Court  was  followed  for  many  decades,  the


Appellate Tribunal granting stay without being constrained by any time


limit. However, by Finance Act, 2001 (w.e.f. 01/06/2001), two provisos


were introduced to Section 254(2A) as follows:


“254. Orders of Appellate Tribunal.


xxx xxx xxx


(2A) In every appeal, the Appellate Tribunal, where it is
possible,  may hear and decide such appeal within a
period of four years from the end of the financial year
in which such appeal is filed under sub-section (1) or
sub-section (2) of section 253:


Provided that where an order of stay is made in any
proceedings  relating  to  an  appeal  filed  under  sub-
section (1) of section 253, the Appellant Tribunal shall
dispose of the appeal within a period of one hundred
and eighty days from the date of such order:


Provided further that if such appeal is not so disposed
of within the period specified in the first  proviso, the
stay order shall stand vacated after the expiry of the
said period.”


8. Realising that a hard and fast provision which is directory so far as the


disposal of appeal is concerned, but mandatory so far as vacation of
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the  stay  order  is  concerned,  would  lead  to  great  hardship,  the


legislature  stepped  in  again  and  amended  Section  254(2A)  vide


Finance Act, 2007 (w.e.f. 01/06/2007) as follows:


“254. Orders of Appellate Tribunal.


xxx xxx xxx


(2A) In every appeal, the Appellate Tribunal, where it is
possible,  may hear and decide such appeal within a
period of four years from the end of the financial year
in which such appeal is filed under sub-section (1) or
sub-section (2) of section 253:


Provided that  the  Appellate  Tribunal  may,  after
considering the merits of the application made by the
assessee,  pass an order of  stay in any proceedings
relating  to  an  appeal  filed  under  sub-section  (1)  of
section 253, for a period not exceeding one hundred
and eighty days from the date of such order and the
Appellate Tribunal  shall  dispose of  the appeal  within
the said period of stay specified in that order:


Provided  further that  where  such  appeal  is  not  so
disposed of within the said period of stay as specified
in the order of stay, the Appellate Tribunal may, on an
application made in this behalf by the assessee and on
being satisfied that the delay in disposing of the appeal
is not attributable to the assessee, extend the period of
stay, or pass an order of stay for a further period or
periods as it thinks fit; so, however, that the aggregate
of  the  period  originally  allowed  and  the  period  or
periods so extended or allowed shall not, in any case,
exceed  three  hundred  and  sixty-five  days  and  the
Appellate Tribunal  shall  dispose of  the appeal  within
the period or periods of stay so extended or allowed:


Provided also that if such appeal is not so disposed of
within the period allowed under the first proviso or the
period  or  periods  extended  or  allowed  under  the
second proviso,  the order of stay shall stand vacated
after the expiry of such period or periods.”
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9. The  aforementioned  provision  (as  amended  by  Finance  Act,  2007)


became the subject matter of challenge before the Bombay High Court


in  Narang  Overseas  Pvt.  Ltd.  v.  ITAT (2007)  295  ITR  22.  The


Bombay High Court,  after  referring to  the judgment  in  Mohammed


Kunhi (supra), then held:


“  Did the section as it stood before the Finance Act of
2007, and after the Finance Act of 2007, exclude the
power of  the Tribunal to grant interim relief after  the
period provided in the proviso. Was it the intendement
of Parliament that the Tribunal even in a case where
the assessee was not at fault should be denuded of its
incidental power to continue the interim relief granted
and if so what mischief was it  seeking to avoid. The
mischief if and at all was the long delay in disposing of
proceedings where interim relief had been obtained by
the Assessee. The second proviso as it earlier stood, in
a case when in an appeal interim relief was granted, if
the  appeal  was  not  disposed  off  within  180  days
provided that the stay shall stand vacated. The proviso
as it stood could really have not have stood the test of
non-arbitrariness as it would result in an appeal being
defeated even if the assessee was not at fault, as in
the meantime the revenue could proceed against the
assets of the assessee. The proviso as introduced by
the Finance Act,  2007 was to an extent to avoid the
mischief of it being rendered unconstitutional. Once an
appeal is provided, it cannot be rendered nugatory in
cases were the assessee was not at fault.
 The  amendment  of  2007  conferred  the  power  to


extend  the  period  of  interim  relief  to  360  days.
Parliament clearly intended that such appeals should
be disposed of at the earliest. If that be the object the
mischief which was sought to be avoided was the non-
disposal  of  the  appeal  during  the  period  the  interim
relief  was  in  operation.  By  extending  the  period
Parliament took note of laws delay. The object was not
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to defeat  the vested right of Appeal in an assessee,
whose appeal could not be disposed off not on account
of  any omission or failure on his part,  but  either the
failure of the Tribunal or  acts of  revenue resulting in
non-disposal of the appeal within the extended period
as provided.
 Can it then be said that the intention of Parliament by


restricting the period of stay or interim relief upto 360
days  had  the  effect  of  excluding  by  necessary
intendment the power of the Tribunal to continue the
interim  relief.  Would  not  reading  the  power  not  to
continue the power to continue interim relief in cases
not  attributable to the acts of  the assessee result  in
holding that such a provision would be unreasonable.
Could Parliament have intended to confer the remedy
of an Appeal by denying the incidental  power of  the
Tribunal  to  do  justice.  In  our  opinion  for  reasons
already discussed it would not be possible to so read it.
 It would not be possible on the one hand to hold that


there is a vested right of an appeal and on the other
hand to hold  that  there is  no power  to continue the
grant of interim relief for no fault of the assessee by
divesting  the  incidental  power  of  the  Tribunal  to
continue the interim relief. Such a reading would result
in such an exercise being rendered unreasonable and
violative of Article 14 of the Constitution. Courts must,
therefore,  construe  and/or  give  a  construction
consistent with the constitutional mandate and principle
to avoid a provision being rendered unconstitutional.”


[at page 30-31]


The  High  Court  then  referred  to  the  judgment  of  this  Court  in


Commissioner of Customs & Central Excise v. Kumar Cotton Mills


(2005) 13 SCC 296, which dealt with a similar provision contained in


the Central Excise Act, 1944, namely, Section 35C(2A), and then held:


“  We  are  of  the  respectful  view  that  the  law  as
enunciated  in Kumar  Cotton  Mills  Pvt.  Ltd. (supra)
should  also  apply  to  the  construction  of  the  third
proviso  as  introduced  in  section  254(2A)  by  the
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Finance Act, 2007. The power to grant stay or interim
relief being inherent or incidental is not defeated by the
provisos to the sub-section. The third proviso has to be
read as a limitation on the power  of  the Tribunal  to
continue interim relief in case where the hearing of the
Appeal has been delayed for  acts attributable to the
assessee. It cannot mean that a construction be given
that the power to grant interim relief is denuded even if
the acts attributable are not of the assessee but of the
revenue  or  of  the  Tribunal  itself.  The  power  of  the
Tribunal,  therefore,  to  continue  interim  relief  is  not
overridden  by  the  language  of  the  third  proviso  to
section 254(2A). This would be in consonance with the
view  taken  in Kumar  Cotton  Mills  Pvt.  Ltd. (supra).
There would be power in  the Tribunal  to  extend the
period of stay on good cause being shown and on the
Tribunal  being satisfied that  the matter  could not  be
heard and disposed of for reasons not attributable to
the assessee.”


[at page 32]


10.Close on the heels of this judgment, Section 254(2A) of the Income


Tax Act was again amended, this time by the Finance Act, 2008 (w.e.f.


01/10/2008).  This amendment reads as follows:


“254. Orders of Appellate Tribunal.


xxx xxx xxx


(2A) In every appeal, the Appellate Tribunal, where it is
possible,  may hear and decide such appeal within a
period of four years from the end of the financial year
in which such appeal is filed under sub-section (1) or
sub-section (2) of section 253:


Provided that  the  Appellate  Tribunal  may,  after
considering the merits of the application made by the
assessee,  pass an order of  stay in any proceedings
relating  to  an  appeal  filed  under  sub-section  (1)  of
section 253, for a period not exceeding one hundred
and eighty days from the date of such order and the
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Appellate Tribunal  shall  dispose of  the appeal  within
the said period of stay specified in that order:


Provided  further that  where  such  appeal  is  not  so
disposed of within the said period of stay as specified
in the order of stay, the Appellate Tribunal may, on an
application made in this behalf by the assessee and on
being satisfied that the delay in disposing of the appeal
is not attributable to the assessee, extend the period of
stay, or pass an order of stay for a further period or
periods as it thinks fit; so, however, that the aggregate
of  the  period  originally  allowed  and  the  period  or
periods so extended or allowed shall not, in any case,
exceed  three  hundred  and  sixty-five  days  and  the
Appellate Tribunal  shall  dispose of  the appeal  within
the period or periods of stay so extended or allowed:


Provided also that if such appeal is not so disposed of
within the period allowed under the first proviso or the
period  or  periods  extended  or  allowed  under  the
second proviso, which shall not, in any case, exceed
three  hundred  and sixty-five  days,  the  order  of  stay
shall stand vacated after the expiry of such period or
periods, even if the delay in disposing of the appeal is
not attributable to the assessee.”


11.The amended provision came to be considered by a Division Bench of


the Delhi High Court in Commissioner of Income Tax v. M/s Maruti


Suzuki (India) Ltd.  (2014) 362 ITR 215.The constitutional validity of


the said provision had not been challenged, as a result of which the


Delhi High Court interpreted the third proviso to Section 254(2A) as


follows:


“In view of the aforesaid discussion, we have reached
the following conclusion:-


(i) In view of the third proviso to Section 254(2A) of
the Act substituted by Finance Act, 2008 with effect
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from 1st October, 2008, tribunal cannot extend stay
beyond the period of 365 days from the date of first
order of stay.


(ii) In case default and delay is due to lapse on the
part  of  the  Revenue,  the  tribunal  is  at  liberty  to
conclude hearing and decide the appeal, if there is
likelihood that  the third proviso to Section 254(2A)
would come into operation.


(iii) Third proviso to Section 254(2A) does not bar or
prohibit the Revenue or departmental representative
from making a statement that  they would not  take
coercive steps to recover the impugned demand and
on such statement being made, it will be open to the
tribunal to adjourn the matter at the request of the
Revenue.


(iv) An assessee can file a writ petition in the High
Court  pleading  and  asking  for  stay  and  the  High
Court has power and jurisdiction to grant stay and
issue directions to the tribunal as may be required.
Section 254(2A) does not prohibit/bar the High Court
from  issuing  appropriate  directions,  including
granting stay of recovery.


We have not examined the constitutional validity of
the  provisos  to  Section  254(2A)  of  the  Act  and  the
issue is left open.”


[at page 231]


12.Close upon the heels of the judgment in  Maruti Suzuki  (supra), the


Gujarat High Court in  DCIT v. Vodafone Essar Gujarat Ltd. (2015)


376 ITR 23, while disagreeing with the view taken in  Maruti Suzuki


(supra), interpreted the third proviso to Section 254(2A) of the Income


Tax Act as follows:


“ Applying the decision of the Division Bench of this
court  in  the  case  of Small  Industries  Development
Bank of India (supra) to the facts of the case on hand,
more particularly while considering the powers of the
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Tribunal  under  section  254(2A)  of  the  Act,  it  is
observed and held that by section 254(2A) of the Act, it
cannot  be  inferred  a  legislative  intent  to
curtail/withdraw the powers of the Appellate Tribunal to
extend stay of demand beyond the period of 365 days.
However, the aforesaid extension of stay beyond the
period of total 365 days from the date of grant of initial
stay  would  always  be  subject  to  the  subjective
satisfaction by the learned Appellate Tribunal and on
an  application  made  by  the  assessee-appellant  to
extend stay and on being satisfied that  the delay in
disposing of  the appeal  within  a period of  365 days
from the date of grant of initial stay is not attributable to
the appellant-assessee. For that purpose, on expiry of
every 180 days, the appellant-assessee is required to
make an application to extend stay granted earlier and
satisfy the learned Appellate Tribunal that the delay in
not disposing of the appeal is not attributable to him/it
and the learned Appellate Tribunal is required to review
the matter after every 180 days and while disposing of
such  application  of  extension  of  stay,  the  learned
Appellate Tribunal is required to pass a speaking order
after having satisfied that the assessee-appellant has
not indulged into any delay tactics and that the delay in
disposing  of  the  appeal  within  stipulated  time is  not
attributable to the assessee-appellant. However, at the
same time, it may not be construed that widest powers
are given to the Appellate Tribunal to extend the stay
indefinitely  and  that  the  Appellate  Tribunal  is  not
required to dispose of the appeals at the earliest. The
object  and  purpose  of  section  35C(2A)  of  the  Act
particularly one of the object and purpose is to see that
in a case where stay has been granted by the learned
Appellate  Tribunal,  the  learned  Appellate  Tribunal  is
required to dispose of the appeal within total period of
365 days, as ultimately revenue has not to suffer and
all  efforts  should  be  made  by  the  learned Appellate
Tribunal to dispose of such appeals in which stay has
been granted as far as possible within total period of
365 days from the date of grant of initial stay and the
Appellate Tribunal shall grant priority to such appeals
over appeals in which no stay is granted. For that even
the Appellate Tribunal and/or registrar of the Appellate
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Tribunal is required to maintain separate register of the
appeals in  which stay has been granted fully  and/or
partially and the appeals in which no stay has been
granted.


[at page 42-43]
xxx xxx xxx
  With greatest respect to the Delhi High Court, if the
aforesaid procedure is adopted, either it would lead to
multiplicity of proceedings before the High Court and/or
even granting the stay of demand by the Department
itself. We are of the opinion that instead if the aforesaid
procedure is followed, it would meet the ends of justice
and it may not increase the litigation either before the
High Court and/or appropriate forum and the purpose
and object of section 254(2A) of the Act is achieved.”


[at page 45-46]


13.The impugned judgment in M/s Pepsi Foods Ltd. v. ACIT (2015) 376


ITR 87 dealt with the challenge to the constitutional validity of the third


proviso to Section 254(2A) of the Income Tax Act, as amended by the


Finance Act,  2008.  A Division Bench of  the Delhi  High Court,  after


setting  out  the  Bombay High  Court  judgment  in  Narang Overseas


(supra), then referred to the previous judgment of the Delhi High Court


in Maruti Suzuki (supra) and held:


“12. From  the  above  extract,  it  is  evident  that  the
Division  Bench  was  not  called  upon  and  did  not
examine the constitutional  validity  of  the provisos  to
Section 254(2A) of the said Act and left the issue open.
It is only on a plain reading of the provisos, as they
existed, that the Division Bench came to the conclusion
that the Tribunal had no power to extend stay beyond a
period of 365 days from the date of the first order of
stay but that an assessee could file a writ petition in the
High Court asking for stay even beyond the said period
of 365 days and the High Court  had the power and
jurisdiction  to  grant  stay  and  issue  directions  to  the
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Tribunal and that Section 254(2A) did not prohibit/bar
the  High  Court  from  issuing  appropriate  directions,
including grant of stay of recovery. A similar view was
taken by the Bombay High Court in Jethmal Faujimal
Soni (supra). But that decision was also rendered on a
plain  meaning of  the provisos,  as they stood.  There
was no challenge to the constitutional  validity  of  the
third proviso to Section 254(2A) of the said Act after
the amendment introduced by the Finance Act, 2008.
No decision of any High Court has been brought to our
notice by the learned counsel for the parties, wherein
the constitutional validity of the third proviso to Section
254(2A) of the said Act has been examined.”


[at page 96-97]


After referring to this Court’s judgment in  Mardia Chemicals Ltd. v.


Union of  India  (2004)  4  SCC 311 and the judgment  of  a Division


Bench of the Punjab and Haryana High Court in PML Industries Ltd.


v.  CCE  (2013)  SCC OnLine  P&H 4440,  which  dealt  with  a  similar


provision  contained  in  Section  35C  (2A)  of  the  Central  Excise


Act,1944, the Court held:


“23. Keeping  in  mind  the  principles  set  out  by  the
Supreme Court in Dr Subramanian Swamy (supra), we
need to examine whether the present challenge to the
validity of the third proviso to Section 254(2A) can be
sustained. This is not a case of excessive delegation of
powers and, therefore, we need not bother about the
second  dimension  of  Article  14  in  its  application  to
legislation. We are here concerned with the question of
discrimination,  based  on  an  impermissible  or  invalid
classification.  It  is  abundantly  clear  that  the  power
granted to the Tribunal to hear and entertain an appeal
and to pass orders would include the ancillary power of
the Tribunal to grant a stay. Of course, the exercise of
that power can be subjected to certain conditions. In
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the  present  case,  we  find  that  there  are  several
conditions which have been stipulated. First of all, as
per the first proviso to Section 254(2A), a stay order
could be passed for a period not exceeding 180 days
and the Tribunal should dispose of the appeal within
that period. The second proviso stipulates that in case
the appeal is not disposed of within the period of 180
days,  if  the  delay  in  disposing  of  the  appeal  is  not
attributable  to  the  assessee,  the  Tribunal  has  the
power to extend the stay for a period not exceeding
365  days  in  aggregate.  Once  again,  the  Tribunal  is
directed to dispose of the appeal within the said period
of stay. The third proviso, as it stands today, stipulates
that if the appeal is not disposed of within the period of
365 days, then the order of stay shall stand vacated,
even  if  the  delay  in  disposing  of  the  appeal  is  not
attributable to the assessee. While it could be argued
that the condition that the stay order could be extended
beyond  a  period  of  180  days  only  if  the  delay  in
disposing  of  the  appeal  was  not  attributable  to  the
assessee was a reasonable condition on the power of
the Tribunal to the grant an order of stay, it can, by no
stretch  of  imagination,  be  argued  that  where  the
assessee  is  not  responsible  for  the  delay  in  the
disposal of the appeal, yet the Tribunal has no power
to extend the stay beyond the period of 365 days. The
intention  of  the  legislature,  which  has  been  made
explicit by insertion of the words - ‘even if the delay in
disposing  of  the  appeal  is  not  attributable  to  the
assessee’- renders the right of appeal granted to the
assessee by the statute to be illusory for no fault on the
part of the assessee. The stay, which was available to
him prior to the 365 days having passed, is snatched
away simply because the Tribunal  has,  for  whatever
reason, not attributable to the assessee, been unable
to dispose of the appeal. Take the case of delay being
caused in the disposal of the appeal on the part of the
revenue.  Even  in  that  case,  the  stay  would  stand
vacated on the expiry of 365 days. This is despite the
fact that the stay was granted by the Tribunal, in the
first instance, upon considering the prima facie merits
of the case through a reasoned order.
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24. Furthermore,  the  petitioners  are  correct  in  their
submission that unequals have been treated equally.
Assessees who, after having obtained stay orders and
by their  conduct delay the appeal proceedings, have
been treated in the same manner in which assessees,
who have not, in any way, delayed the proceedings in
the appeal. The two classes of assessees are distinct
and cannot be clubbed together. This clubbing together
has led to hostile discrimination against the assessees
to  whom  the  delay  is  not  attributable.  It  is  for  this
reason that we find that the insertion of the expression
- ‘even if  the delay in disposing of the appeal is not
attributable to the assessee’- by virtue of the Finance
Act,  2008,  violates  the  non-discrimination  clause  of
Article 14 of the Constitution of India. The object that
appeals  should  be  heard  expeditiously  and  that
assesses should not misuse the stay orders granted in
their  favour by adopting delaying tactics is  not  at  all
achieved by the provision as it stands. On the contrary,
the clubbing together of ‘well behaved’ assesses and
those who cause delay in the appeal proceedings is
itself violative of Article 14 of the Constitution and has
no nexus or connection with the object sought to be
achieved.  The  said  expression  introduced  by  the
Finance Act, 2008 is, therefore, struck down as being
violative of Article 14 of the Constitution of India. This
would revert us to the position of law as interpreted by
the  Bombay High Court  in Narang Overseas (supra),
with which we are in full agreement. Consequently, we
hold that, where the delay in disposing of the appeal is
not attributable to the assessee, the Tribunal has the
power to grant extension of stay beyond 365 days in
deserving  cases.  The  writ  petitions  are  allowed  as
above.”


[at page 107-109]


14. It is settled law that challenges to tax statutes made under Article 14 of


the Constitution of India can be on grounds relatable to discrimination


as well as grounds relatable to manifest arbitrariness. These grounds


may be procedural or substantive in nature. Thus, in Suraj Mall Mohta
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and Co.  v.  A.V.  Visvanatha Sastri (1955)  1  SCR 448,  this  Court


struck  down  Section  5(4)  of  the  Taxation  on  Income  (Investigation


Commission) Act, 1947 on the ground that the procedure prescribed


was substantially more prejudicial and more drastic to the assessee


than  the  procedure  contained  in  the  Indian  Income Tax  Act,  1922.


Section 5(4) of the aforesaid Act was thus struck down as a piece of


discriminatory legislation offending against the provisions of Article 14


of the Constitution of India.  


15. Instances  of  taxation  statutes  being  struck  down  on  substantive


grounds which had alleged discrimination can be found in the 5-Judge


decision of this Court in Kunnathat Thatehunni Moopil Nair v. State


of Kerala (1961) 3 SCR 77, in which a uniform tax called “basic tax”


levied under the provisions of the  Travancore Cochin Land Tax Act,


1955 was held to be discriminatory as it treated unequals equally. The


Court held:


“Ordinarily, a tax on land or land revenue is assessed
on the actual or the potential productivity of the land
sought  to  be  taxed.  In  other  words,  the  tax  has
reference to the income actually made, or which could
have been made, with due diligence, and, therefore, is
levied with due regard to the incidence of the taxation.
Under the Act in question we shall take a hypothetical
case of a number of persons owning and possessing
the same area of land. One makes nothing out of the
land, because it is arid desert. The second one does
not make any income, but could raise some crop after
a  disproportionately  large  investment  of  labour  and
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capital.  A third  one,  in  due  course  of  husbandry,  is
making  the  land  yield  just  enough  to  pay  for  the
incidental expenses and labour charges besides land
tax  or  revenue.  The  fourth  is  making  large  profits,
because the land is very fertile and capable of yielding
good crops. Under the Act, it is manifest that the fourth
category,  in  our  illustration,  would  easily  be  able  to
bear the burden of the tax. The third one may be able
to bear the tax. The first and the second one will have
to pay from their own pockets, if they could afford the
tax. If they cannot afford the tax, the property is liable
to be sold, in due process of law, for realisation of the
public demand. It is clear, therefore, that inequality is
writ  large  on  the  Act  and  is  inherent  in  the  very
provisions of  the  taxing section.  It  is  also clear  that
there is no attempt at classification in the provisions of
the Act. Hence, no more need be said as to what could
have been the basis for a valid classification. It is one
of those cases where the lack of classification creates
inequality. It is, therefore, clearly hit by the prohibition
to deny equality before the law contained in Article 14
of the Constitution.”


[at page 91-92]


Likewise, in Union of India v. A. Sanyasi Rao (1996) 3 SCC 465, this


Court  struck  down Section  44-AC of  the  Income Tax  Act  as  being


discriminatory  when  only  particular  trades  were  singled  out  for


discriminatory  treatment,  reliefs  under  Sections  28  to  43-C  of  the


Income Tax Act being denied only to such trades. This was done as


the  denial  of  such  relief  had  no  nexus  to  the  object  sought  to  be


achieved by the legislation and resulted in  unfairness,  arbitrariness


and denial of equality of treatment (see paragraph 22).
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16.The other facet  of Article 14 has been recently resurrected by a 5-


Judge Bench judgment in Shayara Bano v. Union of India (2017) 9


SCC 1 as follows:


“101. It will be noticed that a Constitution Bench of this
Court  in Indian  Express  Newspapers  (Bombay)  (P)
Ltd. v. Union  of  India [Indian  Express  Newspapers
(Bombay)  (P)  Ltd. v. Union  of  India,  (1985)  1  SCC
641 : 1985 SCC (Tax) 121] stated that it was settled
law that subordinate legislation can be challenged on
any  of  the  grounds  available  for  challenge  against
plenary  legislation.  This  being  the  case,  there  is  no
rational distinction between the two types of legislation
when it comes to this ground of challenge under Article
14. The test of manifest arbitrariness, therefore, as laid
down  in  the  aforesaid  judgments  would  apply  to
invalidate legislation as well as subordinate legislation
under Article 14. Manifest arbitrariness, therefore, must
be  something  done  by  the  legislature  capriciously,
irrationally  and/or  without  adequate  determining
principle.  Also,  when  something  is  done  which  is
excessive and disproportionate, such legislation would
be manifestly arbitrary. We are, therefore, of the view
that arbitrariness in the sense of manifest arbitrariness
as  pointed  out  by  us  above  would  apply  to  negate
legislation as well under Article 14.”


17. Judged by both these parameters, there can be no doubt that the third


proviso to Section 254(2A) of the Income Tax Act, introduced by the


Finance Act,  2008,  would  be both  arbitrary and discriminatory and,


therefore,  liable  to  be  struck  down  as  offending  Article  14  of  the


Constitution of India. First and foremost, as has correctly been held in


the  impugned  judgment,  unequals  are  treated  equally  in  that  no


differentiation is made by the third proviso between the assessees who


23


https://itatonline.org







are responsible for delaying the proceedings and assessees who are


not so responsible. This is a little peculiar in that the legislature itself


has made the aforesaid differentiation in the second proviso to Section


254(2A) of the Income Tax Act, making it clear that a stay order may


be extended upto a period of 365 days upon satisfaction that the delay


in disposing of the appeal is not attributable to the assessee. We have


already  seen  as  to  how,  as  correctly  held  by  Narang  Overseas


(supra), the second proviso was introduced by the Finance Act, 2007


to  mitigate  the rigour  of  the first  proviso to  Section 254(2A)  of  the


Income  Tax  Act  in  its  previous  avatar.  Ordinarily,  the  Appellate


Tribunal, where possible, is to hear and decide appeals within a period


of four years from the end of the financial year in which such appeal is


filed. It is only when a stay of the impugned order before the Appellate


Tribunal is granted, that the appeal is required to be disposed of within


365 days. So far as the disposal of an appeal by the Appellate Tribunal


is concerned, this is a directory provision. However, so far as vacation


of  stay  on  expiry  of  the  said  period  is  concerned,  this  condition


becomes mandatory so far as the assessee is concerned. The object


sought to be achieved by the third proviso to Section 254(2A) of the


Income Tax Act is without doubt the speedy disposal of appeals before


the Appellate Tribunal in cases in which a stay has been granted in


favour of the assessee. But such object cannot itself be discriminatory
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or  arbitrary,  as  has been felicitously  held  in  Nagpur  Improvement


Trust v. Vithal Rao (1973) 3 SCR 39 as follows:


“It  is  now  well-settled  that  the  State  can  make  a
reasonable classification for the purpose of legislation.
It is equally well-settled that the classification in order
to  be  reasonable  must  satisfy  two  tests:  (i)  the
classification must be founded on intelligible differentia
and (ii) the differentia must have a rational relation with
the object sought to be achieved by the legislation in
question. In this connection it must be borne in mind
that the object itself should be lawful. The object itself
cannot be discriminatory, for otherwise, for instance, if
the object is to discriminate against one section of the
minority  the discrimination cannot  be justified on the
ground  that  there  is  a  reasonable  classification
because it has rational relation to the object sought to
be achieved.”


[at page 47]


Since the object of the third proviso to Section 254(2A) of the Income


Tax Act is the automatic vacation of a stay that has been granted on


the  completion  of  365  days,  whether  or  not  the  assessee  is


responsible for the delay caused in hearing the appeal, such object


being itself discriminatory, in the sense pointed out above, is liable to


be struck down as violating Article 14 of the Constitution of India. Also,


the said proviso would result in the automatic vacation of a stay upon


the expiry of 365 days even if the Appellate Tribunal could not take up


the appeal in time for no fault of the assessee. Further, vacation of


stay in favour of the revenue would ensue even if the revenue is itself


responsible for the delay in hearing the appeal. In this sense, the said
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proviso  is  also  manifestly  arbitrary  being  a  provision  which  is


capricious,  irrational  and disproportionate so far  as the assessee is


concerned. 


18. In fact, in a recent judgment of this Court in  Essar Steel India Ltd.


Committee of Creditors v. Satish Kumar Gupta (2020) 8 SCC 531,


the  word  “mandatorily”  in  the  2nd proviso  inserted  through  an


amendment made to Section 12(3) of the Insolvency and Bankruptcy


Code, 2016 was struck down. This Court held:


“124. Given the fact that timely resolution of stressed
assets is a key factor in the successful working of the
Code, the only real argument against the amendment
is that the time taken in legal proceedings cannot ever
be  put  against  the  parties  before  NCLT
and NCLAT based upon a Latin maxim which subserves
the  cause  of  justice,  namely, actus  curiae  neminem
gravabit.
125. In Atma Ram Mittal v. Ishwar Singh Punia [Atma
Ram Mittal v. Ishwar Singh Punia, (1988) 4 SCC 284] ,
this  Court  applied  the  maxim to  time  taken  in  legal
proceedings under the Haryana Urban (Control of Rent
and  Eviction)  Act,  1973,  holding:  (SCC  pp.  288-89,
para 8)


“8. It  is  well  settled  that  no  man  should  suffer
because  of  the  fault  of  the  court  or  delay  in  the
procedure.  Broom  has  stated  the  maxim actus
curiae  neminem  gravabit —  an  act  of  court  shall
prejudice no man.  Therefore,  having regard to the
time  normally  consumed  for  adjudication,  the  ten
years' exemption or holiday from the application of
the Rent Act would become illusory, if the suit has to
be filed within that time and be disposed of finally. It
is common knowledge that unless a suit is instituted
soon  after  the  date  of  letting  it  would  never  be
disposed of  within ten years and even then within


26


https://itatonline.org







that time it may not be disposed of. That will make
the ten years holiday from the Rent Act illusory and
provide no incentive  to  the landlords to  build  new
houses  to  solve  problem of  shortages  of  houses.
The purpose of legislation would thus be defeated.
Purposive  interpretation  in  a  social  amelioration
legislation is an imperative irrespective of  anything
else.”


126. Likewise,  in Sarah  Mathew v. Institute  of  Cardio
Vascular Diseases [Sarah Mathew v. Institute of Cardio
Vascular Diseases, (2014) 2 SCC 62 : (2014) 1 SCC
(Cri)  721]  ,  this  Court  held  that  for  the  purpose  of
computing limitation under Section 468 of the Code of
Criminal Procedure, 1973 the relevant date is the date
of filing of the complaint and not the date on which the
Magistrate  takes  cognizance,  applying  the  aforesaid
maxim as follows: (SCC pp. 96-97, para 39)


“39. As  we  have  already  noted  in  reaching  this
conclusion,  light  can be drawn from legal  maxims.
Legal maxims are referred to in Bharat Kale [Bharat
Damodar Kale v. State of A.P., (2003) 8 SCC 559 :
2004  SCC  (Cri)  39]  , Japani  Sahoo [Japani
Sahoo v. Chandra  Sekhar  Mohanty,  (2007)  7  SCC
394  :  (2007)  3  SCC  (Cri)  388]  and Vanka
Radhamanohari [Vanka  Radhamanohari v. Vanka
Venkata Reddy, (1993) 3 SCC 4 : 1993 SCC (Cri)
571]  .  The object  of  the criminal  law is  to  punish
perpetrators of crime. This is in tune with the well-
known legal maxim nullum tempus aut locus occurrit
regi,  which means that  a crime never  dies.  At  the
same time, it is also the policy of law to assist the
vigilant and not the sleepy. This is expressed in the
Latin  maxim vigilantibus  et  non  dormientibus,  jura
subveniunt.  Chapter  XXXVI  CrPC  which  provides
limitation  period  for  certain  types  of  offences  for
which  lesser  sentence  is  provided  draws  support
from this maxim. But, even certain offences such as
Section  384  or  465  IPC,  which  have  lesser
punishment may have serious social consequences.
The provision is, therefore, made for condonation of
delay. Treating date of filing of complaint or date of
initiation  of  proceedings  as  the  relevant  date  for
computing limitation under Section 468 of the Code
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is  supported  by  the  legal  maxim actus  curiae
neminem gravabit which means that the act of court
shall  prejudice no man. It  bears repetition to state
that  the  court's  inaction  in  taking  cognizance  i.e.
court's  inaction in  applying mind  to  the suspected
offence should not be allowed to cause prejudice to
a diligent complainant. Chapter XXXVI thus presents
the  interplay  of  these  three  legal  maxims.  The
provisions  of  this  Chapter,  however,  are  not
interpreted  solely  on  the  basis  of  these  maxims.
They only serve as guiding principles.”


127. Both these judgments in Atma Ram Mittal [Atma
Ram Mittal v. Ishwar Singh Punia, (1988) 4 SCC 284]
and Sarah  Mathew [Sarah  Mathew v. Institute  of
Cardio Vascular Diseases, (2014) 2 SCC 62 : (2014) 1
SCC (Cri)  721] have been followed in Neeraj  Kumar
Sainy v. State of U.P. [Neeraj Kumar Sainy v. State of
U.P., (2017) 14 SCC 136 : 8 SCEC 454] , SCC paras
29 and 32. Given the fact that the time taken in legal
proceedings  cannot  possibly  harm  a  litigant  if  the
Tribunal itself cannot take up the litigant's case within
the  requisite  period  for  no  fault  of  the  litigant,  a
provision which mandatorily requires the CIRP to end
by a certain date — without any exception thereto —
may well be an excessive interference with a litigant's
fundamental  right  to  non-arbitrary  treatment  under
Article  14  and  an  excessive,  arbitrary  and  therefore
unreasonable  restriction  on  a  litigant's  fundamental
right to carry on business under Article 19(1)(g) of the
Constitution of  India.  This being the case,  we would
ordinarily have struck down the provision in its entirety.
However, that would then throw the baby out with the
bath  water,  inasmuch  as  the  time  taken  in  legal
proceedings  is  certainly  an  important  factor  which
causes delay, and which has made previous statutory
experiments  fail  as  we  have  seen  from Madras
Petrochem [Madras Petrochem Ltd. v. BIFR,  (2016)  4
SCC 1 : (2016) 2 SCC (Civ) 478] . Thus, while leaving
the provision otherwise intact, we strike down the word
“mandatorily” as being manifestly arbitrary under Article
14  of  the  Constitution  of  India  and  as  being  an
excessive and unreasonable restriction on the litigant's
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right to carry on business under Article 19(1)(g) of the
Constitution.  The  effect  of  this  declaration  is
that ordinarily the time taken in relation to the corporate
resolution  process  of  the  corporate  debtor  must  be
completed within the outer limit of 330 days from the
insolvency commencement date, including extensions
and the time taken in legal proceedings. However, on
the facts of  a given case,  if  it  can be shown to the
Adjudicating Authority and/or Appellate Tribunal under
the Code that only a short period is left for completion
of the insolvency resolution process beyond 330 days,
and that it would be in the interest of all stakeholders
that  the  corporate  debtor  be  put  back  on  its  feet
instead of being sent into liquidation and that the time
taken  in  legal  proceedings  is  largely  due  to  factors
owing  to  which  the  fault  cannot  be  ascribed  to  the
litigants  before  the  Adjudicating  Authority  and/or
Appellate  Tribunal,  the  delay  or  a  large  part  thereof
being  attributable  to  the  tardy  process  of  the
Adjudicating  Authority  and/or  the  Appellate  Tribunal
itself, it may be open in such cases for the Adjudicating
Authority  and/or  Appellate  Tribunal  to  extend  time
beyond  330  days.  Likewise,  even  under  the  newly
added proviso to  Section 12,  if  by  reason of  all  the
aforesaid factors the grace period of 90 days from the
date of commencement of the Amending Act of 2019 is
exceeded, there again a discretion can be exercised by
the Adjudicating Authority and/or Appellate Tribunal to
further extend time keeping the aforesaid parameters
in mind. It is only in such exceptional cases that time
can be extended, the general rule being that 330 days
is the outer limit within which resolution of the stressed
assets of the corporate debtor must take place beyond
which  the  corporate  debtor  is  to  be  driven  into
liquidation.”


19.Coming  to  the  arguments  of  the  learned  ASG,  his  reliance  upon


passages contained in  M/s  M. Ramnarain (P) Ltd. v. State Trading


Corpn.  of  India  Ltd. (1983)  3  SCC  75 (paragraph  16)  and  M.
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Janardhana Rao v.  CIT (2005)  2 SCC 324 (paragraph 14)  do not


carry the matter any further. In  M/s M. Ramnarain  (supra) what was


held in paragraph 16 was that the statutory right of appeal conferred


on a party may be lost by application of the provisions of some law or


by  the  conduct  of  the  party.  This  was  held  in  the  context  of  the


provisions of Order XX Rule 11 of the Code of Civil Procedure, 1908,


which was held by the High Court in that case to deprive the Appellant


of  his right  to prefer  an appeal  against  the main decree.  The High


Court judgment was set aside, this Court holding:


“21. Though by virtue of the provisions of the Original
Side  Rules  of  the  Bombay  High  Court  the  earlier
appeal could be permitted to be filed without a certified
copy of the decree or order, the appeal would not be
valid and competent unless the further requirement of
filing the certified copy had been complied with. At the
time when the earlier Appeal No. 36 of 1981 had been
withdrawn,  the  certified  copy  of  the  decree  had  not
been filed. The said appeal without the certified copy of
the  decree  remained  an  incompetent  appeal.  The
withdrawal of an incompetent appeal which will indeed
be  no  appeal  in  the  eye  of  law  cannot  in  any  way
prejudice  the  right  of  any  appellant  to  file  a  proper
appeal, if  the right of appeal is not otherwise lost by
lapse of  time or for  any other valid reason. We are,
therefore, of the opinion that the provisions contained
in Order 20 Rule 11 of the Code do not in the facts and
circumstances  of  the  present  case  deprive  the
appellant  of  his  right  to  file  an  appeal  against  the
decree.”


This  judgment  is  distinguishable  as  it  does  not  deal  with  the


constitutional validity of an appeal provision.
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20.Likewise, the judgment in Janardhana Rao (supra), which held that a


right  of  appeal is neither a natural  nor inherent right  but  has to be


regulated in accordance with the law in force at the relevant time, the


conditions of  the appellate provision having to be strictly fulfilled,  is


also a judgment which has no reference to the constitutional validity of


an  appeal  provision  being  assailed.  In  point  of  fact,  this  Court’s


judgment in Mardia Chemicals (supra) comes nearer home when the


constitutional  validity  of  a  condition  for  the  exercise  of  the  right  of


appeal is assailed. This was felicitously put by this Court as follows:


“60. The requirement of pre-deposit of any amount at
the first instance of proceedings is not to be found in
any of the decisions cited on behalf of the respondent.
All  these  cases  relate  to  appeals.  The  amount  of
deposit of 75% of the demand, at the initial proceeding
itself  sounds  unreasonable  and  oppressive,  more
particularly when the secured assets/the management
thereof along with the right to transfer such interest has
been taken over by the secured creditor  or  in  some
cases property is also sold. Requirement of deposit of
such a heavy amount on the basis of a one-sided claim
alone, cannot be said to be a reasonable condition at
the first instance itself before start of adjudication of the
dispute. Merely giving power to the Tribunal to waive or
reduce the amount, does not cure the inherent infirmity
leaning one-sidedly in favour of the party, who, so far
has alone been the party to decide the amount and the
fact  of  default  and  classifying  the  dues  as  NPAs
without participation/association of the borrower in the
process.  Such  an  onerous  and  oppressive  condition
should  not  be  left  operative  in  expectation  of
reasonable  exercise  of  discretion  by  the  authority
concerned. Placed in a situation as indicated above,
where it may not be possible for the borrower to raise
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any amount to make the deposit, his secured assets
having already been taken possession of or sold, such
a rider to approach the Tribunal at the first instance of
proceedings, captioned as appeal, renders the remedy
illusory and nugatory.


61. In the case of Seth Nand Lal [1980 Supp SCC 574]
while considering the question of validity of pre-deposit
before availing the right of appeal the Court held: (SCC
p. 590, para 22)


[R]ight  of  appeal  is  a  creature  of  the  statute  and
while granting the right  the legislature can impose
conditions for the exercise of such right so long as
the conditions are not so onerous as to amount to
unreasonable restrictions     rendering the right almost
illusory.”


[emphasis supplied]


This Court ultimately struck down Section 17(2) of the Securitisation


and Reconstruction of Financial Assets and Enforcement of Security


Interest Act, 2002 (hereinafter referred to as “SARFAESI Act”) holding


that in the circumstances mentioned, the deposit of 75% of the amount


claimed as a pre-condition to the hearing of an “appeal” before the


Debt Recovery Tribunal under Section 17 of the SARFAESI Act was


onerous,  oppressive,  unreasonable,  arbitrary and hence violative of


Article 14 of the Constitution of India.


21.The learned ASG then relied upon judgments which indicate that when


Article  14  of  the  Constitution  of  India  is  applied  to  tax  legislation,


greater freedom in the joints must be allowed by the Court in adjudging


the constitutional validity of the same. For this purpose, he relied upon
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State of M.P. v. Bhopal Sugar Industries Ltd. (1964) 6 SCR 846. In


this case, the judgment of this Court held that if the statute discloses a


permissible policy of taxation, the Courts will uphold it. If, however, the


tax was imposed deliberately with the object of differentiating between


persons similarly circumstanced, such tax would be liable to be struck


down.


22.We have already seen how unequals have been treated equally so far


as assessees who are responsible for delaying appellate proceedings


and those who are not so responsible, resulting in a violation of Article


14 of the Constitution of India. Also, the expression “permissible” policy


of taxation would refer to a policy that is constitutionally permissible. If


the policy is itself arbitrary and discriminatory, such policy will have to


be struck down, as has been found in paragraph 17 above.   


23.The other judgment relied upon by the learned ASG is the judgment in


N. Venugopala Ravi Varma Rajah v. Union of India (1969) 1 SCC


681 (paragraph 14). This judgment speaks of a larger play in the joints


to legislative discretion in  the matter  of  classification being granted


when such legislation is a tax legislation. The caveat applied in this


paragraph is that  a taxing statute may contravene Article 14 of  the


Constitution  of  India  if  it  seeks  to  impose upon the  same class  of


property, persons, etc., something which leads to obvious inequality. It
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is  this  caveat that  has been applied to the third proviso to Section


254(2A) of the Income Tax Act.


24.The  learned  ASG  then  relied  upon  Commr.  of  Customs  v.  Dilip


Kumar & Co. (2018) 9 SCC 1 (paragraphs 32 to 34). This judgment


only  reiterates  the  well-settled  principle  that  in  the  field  of  taxation


hardship or equity has no role to play in determining eligibility to tax.


The present appeals have nothing to do with determining eligibility to


tax. They have only to do with a frontal challenge to the constitutional


validity  of  an  appeal  provision  in  the  Income  Tax  Act.  Also,  it  is


important  to  remember  that  the  golden  rule  of  interpretation  is  not


given a go-by when it  comes to interpretation of tax statutes.  This


Court in CIT v. J.H. Gotla (1985) 4 SCC 343, put it well when it said:


“46. Where the plain literal interpretation of a statutory
provision  produces  a  manifestly  unjust  result  which
could never have been intended by the Legislature, the
Court  might  modify  the  language  used  by  the
Legislature  so  as  to  achieve  the  intention  of  the
Legislature  and produce a  rational  construction.  The
task  of  interpretation  of  a  statutory  provision  is  an
attempt to discover the intention of the Legislature from
the language used. It  is necessary to remember that
language  is  at  best  an  imperfect  instrument  for  the
expression of human intention. It is well to remember
the warning administered by Judge Learned Hand that
one should not make a fortress out of dictionary but
remember that statutes always have some purpose or
object to accomplish and sympathetic and imaginative
discovery is the surest guide to their meaning.


47. We have noted the object of Section 16(3) of the
Act which has to be read in conjunction with Section
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24(2)  in  this  case  for  the  present  purpose.  If  the
purpose of a particular provision is easily discernible
from the whole scheme of the Act which in this case is,
to counteract the effect of the transfer of assets so far
as  computation  of  income  of  the  assessee  is
concerned  then  bearing  that  purpose  in  mind,  we
should find out the intention from the language used by
the Legislature and if strict literal construction leads to
an  absurd  result  i.e.  result  not  intended  to  be
subserved by the object of the legislation found in the
manner indicated before, and if another construction is
possible apart from strict literal construction then that
construction  should  be  preferred  to  the  strict  literal
construction.  Though  equity  and  taxation  are  often
strangers, attempts should be made that these do not
remain always so and if a construction results in equity
rather than in injustice, then such construction should
be preferred to the literal construction. Furthermore, in
the instant case we are dealing with an artificial liability
created for counteracting the effect only of attempts by
the assessee to reduce tax liability by transfer. It has
also been noted how for various purposes the business
from which profit is included or loss is set off is treated
in  various  situations  as  assessee's  income.  The
scheme  of  the  Act  as  worked  out  has  been  noted
before.”


25.The law laid down by the impugned judgment of the Delhi High Court


in M/s Pepsi Foods Ltd. (supra) is correct. Resultantly, the judgments


of the various High Courts which follow the aforesaid declaration of law


are also correct. Consequently, the third proviso to Section 254(2A) of


the Income Tax Act will now be read without the word “even” and the


words “is not” after the words “delay in disposing of the appeal”. Any


order  of  stay  shall  stand  vacated  after  the  expiry  of  the  period  or


periods mentioned in the Section only if the delay in disposing of the
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appeal is attributable to the assessee. The appeals of the revenue are,


therefore, dismissed.


………………….......................J.
    [ ROHINTON FALI NARIMAN ]


………………….......................J.
              [ B.R. GAVAI ]


………………….......................J.
              [ HRISHIKESH ROY ]


New Delhi;
April 06, 2021.
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   CORAM: S SHMUKH &
       A JA, JJ.


        ON    : , 2021.
            PRO ON   : 0 , 2021.


       
PER COURT:-


By these Petitions filed under Article 226 of the Constitution


of India, 1950, Petitioner is challenging the rejection of its declarations


filed on 18th November, 2020 under Section 4(1) of the Direct Tax Vivad-


Se-Vishwas Act, 2020 (“DTVSV” Act) for the eleven Assessment Years from


A.Y. 1988-89 to 1998-99.


2 Petitioner has filed these Petitions for the following reliefs :-


“(a) That this Hon’ble Court may be pleased to issue under Article 
226 of the Constitution of India an appropriate direction order or a 
writ  including a writ  in the nature of  ‘Certiorari’  to call  for the  
records and verify the declaration filed under section 4(1) of the  
DTVSV Act and direct the Respondent No.2 to accept the same;


(b) That the Hon’ble Court may be pleased to issue under Article 
226  of  the  Constitution  of  India  appropriate  writ  or  order  or  
direction including a writ in the nature of ‘Mandamus’ directing the 
Respondent No.2 to accept the declaration made by the Petitioner 
on 18th November, 2020 under section 4(1) of the DTVSV Act;


(c) That this Hon’ble Court may be pleased to issue under Article 
226 of the Constitution of India an appropriate writ or order or  
direction including a writ in the nature of ‘Prohibition’ restraining 
the  Respondent  No.2  disposing  off  the  application  filed  under  
section 264 of  the  Act  and  recover  the  outstanding  disputed  
demand thereunder”.


3 A  sojourn  into  the  facts  will  be  helpful  to  appreciate  the


controversy. Petitioner who is stated to be engaged in the business of retail


footwear  under  the  shop  name  “Jolly  Shoes”, has  filed declarations  in


Form-1 and undertaking in Form-2 in respect of each of the Assessment


Year from 1988-89 to 1997-98 under Section 4 (1) of the DTVSV Act on


18th November, 2020. However, the same has been rejected by updating
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the status on the e-filing portal of the Petitioner on 30th January, 2021,


which shows the action on the DTVSV Forms  filed by the Petitioner from


Assessment  Year  1988-89  to  1997-98  as  “Rejected”. Aggrieved  by  the


same,  Petitioner is before us.


4 Petitioner  had  earlier  filed  returns  of   income  for  the


Assessment  Years 1987-88 to 1998-99. Assessments for the Assessment


years 1987-88 to 1995-96 were reopened by issuance of notices under


Section 148 (1) of the Income Tax Act, 1961 (the Income Tax Act) and the


re-assessment  proceedings   were   completed by passing of  Assessment


Orders under Section 144 read with Section 147 of the Income Tax Act by


making additions on account of gross profit and unsecured loan. For the


Assessment Years 1996-97 to 1998-99, assessments were finalized under


Section 143(3) of the Income Tax Act.  Pursuant to the said Assessment


Orders,  Respondent  No.1  raised following demands for  those  years  by


issuing notice under Section 156 of the Income Tax Act:-


Assessment Year Demand raised u/s. 156 of the Act


1987-88 1,19,170/-


1988-89 5,53,774/-


1989-90 13,68,068/-


1990-91 23,57,128/-


1991-92 1,72,706/-


1992-93 13,21,156/-


1993-94 58,89,474/-


1994-95 29,75,306/-


1995-96 24,70,199/-


1996-97 15,21,293/-


1997-98 8,79,899/-


1998-99 1,37,122/-


Total:- 1,97,65,295/-
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which shows the action on the DTVSV Forms  filed by the Petitioner from


Assessment  Year  1988-89  to  1997-98  as  “Rejected”. Aggrieved  by  the


same,  Petitioner is before us.


Petitioner  had  earlier  filed  returns  of   income  for  the


Assessment  Years 1987-88 to 1998-99. Assessments for the Assessment
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5 Being aggrieved by the Assessment Orders for the Assessment


Years  1987-88  to  1998-99,  Petitioner  preferred  Appeals  before  the


Commissioner  of  Income  Tax  (Appeals)  (CIT(A)),  who  confirmed  the


Assessment  Orders  and passed a consolidated order  dated 9th October,


2002 for all the Assessment Years.


6 Further,  appeals  were  preferred  by  Petitioner  before  the


Income Tax Appellate Tribunal (ITAT) and the ITAT set aside the order of


the CIT(A) by its order dated 20th  August, 2004 and restored the issue


back to the file of the first Respondent- Assessing Officer.


7 It  is  submitted  that  pending  the  proceedings  before  the


CIT(A)  and the  ITAT,  proceedings  to  recover  the  outstanding  demands


were  initiated  by  the  Tax  Recovery  Officer  (TRO)  and  to  avoid  any


coercive action, Petitioner handed over cheques totaling to an amount of


Rs.12,43,000/-  from  time  to  time  to  the  TRO,  which  appears  to  be


pursuant to an order of stay of demand by the ITAT.


 


8 Petitioner  submits  that  the  said  amount  of  Rs.12,43,000/-


was adjusted only against the demand for Assessment Year 1987-88 and


not for demands for the various Assessment Years 1987-88 to 1998-99.


This, according to the Petitioner, was despite the fact that, the original


demand  for  the  Assessment  Year  1987-88  was  only  Rs.19,170/-  and,


therefore  the  entire  amount  of  Rs.12,43,000/-  could  not  have  been


adjusted for the tax liability for that year alone. 


9 It is submitted that, pursuant to the order dated 20th August,


2004, passed by the ITAT, Respondent No.1 passed the Assessment Order


on 13th March, 2006 under  Section 143(3) of the Income Tax Act for the


Assessment  Years  1987-88  to  1998-99  against  which,  Petitioner  filed


appeals before CIT(A).  Vide order dated 23rd November, 2006, the CIT(A)


granted  partial  relief  to  the  Petitioner,  pursuant  to  which,  Respondent
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No.1 passed order on 23rd January, 2007, giving effect to the order passed


by the CIT(A). However, it is submitted that no credit for taxes paid on


regular assessment of Rs.15,86,151/- including Rs.12,43,000/- was given


while determining the demands for the respective years.


10 Being  aggrieved  by  the  partial  relief  granted  by  CIT(A),


Revenue filed appeals before the ITAT for Assessment Years 1988-89 to


1990-91 and 1992-93 to 1998-99, which were disposed of by order dated


18th December, 2008.


11 It  is  submitted that  as  the  revised demand for  Assessment


Year 1987-88 was only Rs.936/-,  the  payment of Rs.12,43,000/-  has


been made to be adjusted against the revised demand for the Assessment


Years 1988-89 to 1998-99 as under:-


Assessment Year Disputed Tax (Amount in Rs.)


1988-89 3,122


1989-90 74,228


1990-91 96,577


1991-92 3,370


1992-93 46,971


1993-94 1,34,400


1994-95 1,48,535


1995-96 76,127


1996-97 75,555


1997-98 2,79,116


1998-99 17,432


Total:-  9,55,433/-
12 It  is  submitted that Petitioner  filed rectification application


under Section 154 of the Income Tax Act for the Assessment Year 1987-88


to  1998-99,  seeking  credits  for  payments  of  Rs.15,86,151/-  including


Rs.12,43,000/-, for adjustment of payments to the tune of Rs.12,43,000/-


against revised demand for the Assessment Year 1988-89 to 1998-99. This
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Revenue filed appeals before the ITAT for Assessment Years 1988-89 to
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rectification application was decided on 16th April,  2018,  rejecting the


request  for  the  aforesaid  adjustment as  credit of tax as per challan was


given to the Petitioner for Assessment Year 1987-88. The Assessing Officer,


vide order dated 16th April, 2018 gave credit of the taxes paid of regular


assessment of Rs.15,86,151/- and determined the refund for Assessment


Year  1987-88  of  Rs.23,64,620/-(including  interest  u/s.  244A  of  the


Income Tax Act of Rs.11,22,380/-) and total tax demand for Assessment


Year 1988-89 to Assessment Year 1998-99 of Rs.90,77,160/- (including


interest u/s 220(2) of the Income Tax Act  of Rs.47,75,722/-).


13 Aggrieved by  the  same,  Petitioner  sought  remedy by filing


Revision  Application  dated  15th May,  2018  under  Section  264  of  the


Income  Tax  Act  before  the  Principal  Commissioner  of  Income  Tax  to


compute the tax demand for Assessment Year 1987-88 to Assessment Year


1998-99 after giving credit  of  Rs.12,43,000/- for  the Assessment Years


1988-89 to  1998-99,  which  has  been  adjusted  in  the  impugned  order


against Assessment Year 1987-88 only, and which is pending.


14 Learned Counsel for the Petitioner, Mr. K. Gopal, submits that


pending this application under Section 264 of the Income Tax  Act, the


Direct Tax Vivad Se Vishwas Act, 2020 came to be enacted on 17th March,


2020 to reduce pending income tax litigations, generate timely revenue


for the Government and benefit tax payers by providing for peace of mind,


certainty and saving time and resources that would otherwise be spent on


the long drawn and vexatious litigation process. The  Direct Tax Vivad Se


Vishwas Rules, 2020 (the “DTVSV Rules”) were notified on 19th March,


2020, pursuant to which, Petitioner has filed declaration in Form – 1 and


undertaking   in  Form-2  as  per  Rule  3  of  the  DTVSV  Rules  with  the


Designated  Authority  viz:  Respondent  No.2  on  18th November,  2020.


Petitioner claims that he is an Appellant as per Section 2(1)(a)(v) of the


DTVSV Act, inasmuch as  he  is  a person who has  filed an  application for
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revision  under   Section   264   of   the  Income  Tax  Act  and  the  said


application is  pending on the specified date viz:  31st January,  2020 as


defined in Section 2(1)(m) of the DTVSV Act. It is  submitted  that  as


such  he  is  an eligible Appellant  as his application under Section 264 of


the Income Tax Act is pending on the specified date. He further submits


that in the Petitioner’s  case,  resolution  of  disputed  tax  has  been


sought for. This he says is because as per Section 2(1)(j)(F) of the DTVSV


Act, “disputed tax”  means the income tax (including surcharge and cess)


that would become payable  by  the  Appellant  under the provisions  of


the Income Tax Act as  computed  in  a case where  an  application  for


revision under Section 264 of the Income Tax Act is pending as  on the


specified date,  was not  to  be accepted.   He,  therefore,   submits   that


Petitioner satisfies  all the  conditions to file declaration under Section 4 of


the DTVSV Act and has accordingly  done  so  by  filing declarations for


each of the Assessment Years 1988-89 to 1998-99.


15 Upon receipt of the said applications, Respondent No.1 sent a


mail  on  3rd December,  2020 to  the  Petitioner,  stating that  there  is  no


dispute  in  income  tax  calculation  and  requested  Petitioner  to  give  a


working  of  the  disputed  tax  in  relation  to  undisputed  income  for


Assessment Years 1987-88 to 1998-99 within 3 days, failing which, the


applications would be processed, considering the ‘disputed tax’ in relation


to disputed income as “Nil”. Learned Counsel for Petitioner has taken us


through the said mail from the 1st Respondent, relevant portion of which


is extracted as under:-


“ Kindly refer to the above.
Received  your  application  under  DTVsV  Scheme  for  above  
mentioned assessment years. On perusal of the same, it is seen that 
you have opted for the scheme since your revision petition u/s. 264 
of the I. T. Act is pending before the Pr. C.I,T. 17 Mumbai for A Y 
1988 – 89 to 1998-99. The main ground of appeal  as per your  
petition u/s. 264 of the I.T. Act is to direct the A. O. to give credit to
regular tax paid challan’s  of  A. Y.  1987-88 at Rs.12,43,000/- to  
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various years i.e. for A. Y. 1988 to 1998 so that the interest u/s.  
234B and 220(2) of the Act could be reduced considerably. There is
no dispute on the income arrived for A. Y. 1987 to 1998 in the  
order passed u/s. 154 of the I. T. Act dated 16.04.2018 whereas in 
your application in form – 1 Schedule X for A.  Y.  1988 to 198  
disputed  income  is  shown  nil,  however,  you  have  calculated  
disputed tax. On perusal of the order passed u/s. 154 of the I. T. Act
and I.T. N. S-150 for A. Y. 1987 to 1998 dated 16-04-2108 it is seen 
that  Income  Tax  is  correctly  calculated,  there  is  no  dispute  in  
income tax calculation however you have mentioned disputed tax 
against undisputed income in Form-1.


In view of the above, you are hereby given an opportunity to 
submit  your  working  of  disputed  tax in relation  to  undisputed 
income for A. Y. 1987-88 to 1998-99 within 3 days from receipt of 
the mail. If no reply is received within 3 days, your application for 
DTVsV  scheme  will  be  processed accordingly  considering  the 
disputed tax in relation to disputed income at Rs.Nil.”  


16 In reply, Petitioner has filed a detailed submission dated 5th


December,  2020, which  for the sake of  convenience,  is  reproduced as


under:-


“ Submissions of the Applicant:
9. For  the  sake  of  convenience,  the  Applicant  divides  his  
submissions into two parts as under:-
9.1 Submissions on the claims made by the Applicant in the said 
application (Paragraph 10)
9.2 Submissions dealing with the specific queries raised by Your 
Honour in the mail/ notice dated 03.12.2020 under consideration 
(Paragraph 11)
10. The Applicant at the outset draws Your Honour’s attention to 
the following definitions as mentioned u/s. 2 of the “the Act, 2020” 
and submits as under:-


10.1. Section  2(1)(a)(v):-  Section  2(1)(a)  defines  the  terms  
“appellant” and Section 2(1)(a)(v) as under:-
“person who has filed an application for revision under section 264 
of the Income Tax Act and such application is pending on specified 
date”
The Applicant submits that since his applications for revision for the
years  under  consideration  are  pending  on  specified  date  (i.e.  
31.01.2020), the Applicant is an “appellant” as per the aforesaid  
definition.
10.2 Section 2(1)(c) defines “declarant” as under:-
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“Declarant means a person who files declaration under Section 4”
Since the applicant has made valid declarations u/s. 4 r.w.s. 3 of the
“the Act, 2020”, the Applicant duly satisfies the aforesaid definition 
as well.
10.3 Section 2(1)(d) defines declaration as “declaration” means  
the declaration filed under Section 4.
The Applicant submits that since all  the declarations are filed u/s. 
3  r.w.s.  4  of  the  Act,  2020,  the  Applicant  is  required  to  be  
considered as “declarant” under the scheme.
10.4 Section  2(1)(j)(f)  defines  ‘disputed  tax’  in  the  case  of  
application for revision pending before 264 of the specified date  
and it reads as under:-
“in a case where an application for revision under section 264 of  
the Income Tax Act is pending as on the specified date, the amount 
of tax payable by the Appellant  if  such application for revision  
was not to be accepted.”


The  Applicant  mentions  that  his  revision  applications  for  the  
aforesaid years are pending before the learned PCIT on 31.01.2020 
and the  Applicant  would  be  liable  to  pay  the  total  demand of  
Rs.88,90,180/- (including the income tax of Rs. 8,06,968/-) if his  
main  contention  of  granting  credit/  adjustment  of  taxes  of  
Rs.12,43,000/- against the revised demands of subsequent years  
were not accepted and all  the revision applications filed by the  
Applicant were to be rejected. Thus, the Applicant humbly submits 
the definition of “disputed tax” gets duly satisfied in the facts under
consideration. For the sake of easy reference, the Applicant makes a
following  table  depicting  the  quantum  ‘disputed  tax’  under  
consideration separately year wise:


Assessment Years Disputed Tax (Amounts in Rs.)


1988-89 3,192/-


1989-90 74,228/-


1990-91 96,577/-


1991-92 3,370/-


1992-93 46,971/-


1993-94 1,34,400/-


1994-95 1,48,435/-


1995-96 76,127/-


1996-97 75,555/-
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1997-98 2,79,116/-


1998-99 17,432/-
10.1. Section 2(1)(a)(v):- Section 2(1)(a) defines the terms “appellant”


and Section 2(1)(a)(v) as under:-


“person who has filed an application for revision under section 264 
of the Income Tax Act and such application is pending on specified 
date”
The Applicant submits that since his applications for revision for the
years  under  consideration  are  pending  on  specified  date  (i.e.  
31.01.2020), the Applicant is an “appellant” as per the aforesaid  
definition.


10.5 Section  2(1)(o)  of  “the  Act,  2020”  defines  tax  arrears  as  
under:-
“(o) Tax arrears means,
(i) “The aggregate amount of disputed tax, interest chargeable  
or charged on such disputed tax, and penalty leviable or levied on 
such disputed tax”.


The Applicant submits that from the aforesaid table, it is discernible
that the amount / quantum of disputed tax is pending  for all the 
years under consideration and thus, the definition of “disputed tax” 
duly gets satisfied in the present facts.
10.6 Now,  proceeding  further  the  Applicant  draws  Your  
Honour’s attention to section 3 and section 4 of the Act, 2020 and 
submits that a conjoint reading of both the sections lays down the 
procedure to be adopted/ followed by a person/ declarant under  
the scheme after satisfying the aforesaid eligible conditions. The  
relevant parts of Section 3 and 4 of the Act, 2020 reads as under:-
Section 3: Subject  to the provisions of  this  Act,  where a  
declarant files [under the provisions of this Act on or before such 
date as may be notified], a declaration to the designated authority 
in accordance with the provisions of Section 4 in respect of tax  
arrears, then notwithstanding anything contained in the income tax
Act  or  any  other  law for  the  time  being  in  force,  the  amount  
payable by the declarant under this Act shall be as under, namely
(a) Where the tax arrears is the aggregate amount of disputed  
tax,  interest  chargeable  or  charged  on  such  disputed  tax,  and  
penalty leviable or levied on such disputed tax”, in that case, the  
amount payable under this Act shall  be the amount of disputed  
tax”.
Section 4 (1) The declaration referred to in section 3 shall be 
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filed by the declarant before the designated authority in such form 
and verified in such manner as may be prescribed.
10.7 From the aforesaid sections, the Applicant submits that 
the applications filed by him under the scheme with the intention to
settle the dispute in relation to “disputed tax” for the years under 
consideration are valid and thus, the Applicant requests the learned
competent  authority  (i.e.  the  learned PCIT)  to  process  the said  
applications and oblige.
11 Now,  the  Applicant  specifically  deals  with  the  
objections  raised  by  Your  Honour  in  the  mail/  reply  dated  3rd 
December,  2020.  The  relevant  part  of  the  said  mail/  notice  is  
reproduced as under:
“ The main ground of appeal as per your petition u/s. 264 of 
the I.T. Act is to direct the A. O. to give credit to regular tax paid 
challan’s of A. Y. 1987-88 at Rs.12,43,000/- to various years i.e. for 
A. Y. 1988 to 1998 so that the interest u/s. 234B and 220(2) of the 
Act  could  be  reduced  considerably.  There  is  no  dispute  on  the  
income arrived for A. Y. 1987-1998 in the order passed u/s. 154 of 
the I. T. Act  dated 16.04.2018 whereas in your application in form 
1 schedule X. for A. Y. 1988 to 1998 disputed income is shown nil, 
however, you have calculated disputed tax. On perusal of the order 
passed u/s. 154 of the I. T. Act and I.T. N.S150 for A. Y, 1987 to  
1998  dated  16.04.2018  it  is  seen  that  Income  tax  is  correctly  
calculated, there is no dispute in income tax calculation however  
you have mentioned disputed tax against  undisputed income in  
Form-I.”
11.1 The Applicant at the outset submits that the aforesaid 
objection  is  factually  incorrect.  From  the  facts  narrated  in  the  
applications  filed  u/s.  264  of  the  Act  as  well  as  the  present  
correspondence, it is clear that the Applicant has challenged the  
inaction on the part of the learned AO, with regard to granting  
credit of taxes of Rs.12,43,000/- paid by the Applicant. Thus, the  
main dispute under consideration is “non-allowance of tax credit of 
Rs.12,43,000/- for the relevant years.” The Applicant draws Your  
Honour’s  attention tot  he specific  prayers sought in his revision  
applications which are self-explanatory and factually support the  
aforesaid contention of the Applicant.
“Thus, the Applicant prays that your honours may be pleased to:
A. The Ld. A. O. may be directed to compute the tax demand for
A Y 1987-88 to A Y 1998-99 and demand may be raised after giving
credit of  the taxes paid amounting to Rs.12,43,000/- which have 
been adjusted in the impugned order against A Y 1987-88 only.
B.   The Ld AO may be directed to compute the tax demand for 
A Y 1987-88 to 1998-99 by restricting the charge of the interest  
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u/s. 220(2) of the Act  till October’ 2013.
C. That, your honours may be pleased to pass such further and 
other order as the facts and circumstances of the case may require.”
In the light of the aforesaid submission, the Applicant submits that 
it is incorrect to mention that the Applicant has raised only one 
issue (i.e. the issue of computation of interest u/s. 234 and 220(2) 
of  the  Act)  in  his  revision  applications  for  the  years  under  
consideration. It is submitted that adjustment/ credit of taxes paid 
on regular assessment is a statutory right of the Applicant/ assessee
and the same cannot be equated with or considered as “disputed in 
relation to calculation of interest” merely on the fact that the issue 
of tax credit has a consequential effect on the interest calculation. 
Thus, the Applicant states that the first objection as raised by Your 
Honour is contrary to the provisions of the Act.
11.2 In the said notice, Your Honour has observed that there
is no undisputed income in relation to disputed tax. On the said  
observation, the Applicant submits that the scheme has nowhere  
enunciated a pre-condition of  existence of  “disputed income” in  
order to settle the  quantum of disputed tax. It is pertinent to note 
that  the  definition  of  disputed  tax  operated  separately  without  
bearing  any  nexus  with  the  quantum  of  disputed  income.   As  
explained  herein  above,  the  disputed  tax  is  computed  by  
considering tax which  would be  payable  by  an Applicant  if  his  
appeal/ application u/s. 264 was to be rejected without having any 
relevance of quantum of the disputed income involved in such an 
appeal or a revision application.  Even the scheme defines disputed 
income in a reverse manner giving reference to the quantum of  
disputed tax.  The definition of  disputed income mentioned u/s.  
2(1)(g) of the “The Act, 2020” reads as under:-
“Disputed income” in relation to an assessment year,  means the  
whole or so much of the total income as is relatable to the disputed 
tax.”


In the light of the aforesaid submission, the Applicant states that  
the  Applications  preferred  by  him  are  in  consonance  with  the  
provisions of the Act, 2020 and requests Your Honour to process 
the same.


12. Before closing the present submission, the Applicant clarifies 
that he has not made any elaborate submissions on the merits of  
the applications filed by him u/s. 264 of the Act and the present  
submission is limited only to the aspect of the validity/ eligibility of 
the Applicant’s application filed for the respective years under the 
scheme.   Further,  the  Applicant  in  order  to  avoid  unnecessary  
repetition of the documents which have already been attached to  
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his revision applications prefer not to submit the same one more  
time with the present submission.  However, the Applicant mentions
that  if  Your  Honour  seeks  any  document/  clarification,  the  
Applicant shall be pleased to provide. In the view of the above, the 
Applicant requests shall be pleased to provide.  In the view of the 
above,  the  Applicant  requests  Your  Honour  to  accept  his  all  
applications and process the same under the scheme.”


17 Thereafter,  admittedly,  an  opportunity  of  personal  hearing


was  given  to  the  Petitioner,  wherein  the  aforesaid  submissions  were


reiterated.  However,  Respondent  No.2  has  rejected  the  applications  by


updating the status on the e-filing portal of the Petitioner on 30th January,


2021, which according to the Petitioner,  has been done in an arbitrary


manner  without passing any order and without assigning any reason for


the same and, therefore, he prays that the 2nd Respondent be directed to


accept the Form-1 declarations filed by the Petitioner.


18 Learned Counsel for the Petitioner Mr. K. Gopal reiterates the


submissions made in the Petition and the Rejoinder as he purports to take


us  through  the  provisions  of  Section  2(1)(a)  of  the  DTVSV  Act  with


respect to the  definition of “Appellant”. He submits as referred to herein


above  earlier  that  pursuant  to  Section  2(1)  (a)(v),  in  view  of  the


pendency  of  the  Petitioner’s  application  for  revision  u/s.  264  of  the


Income  Tax  Act,  Petitioner  is  eligible  Appellant.  The  said  provision  is


reproduced as under:-


“2 Definitions:-  (1)  In  this  Act,  unless  the  context  otherwise  
requires - “(a) ‘appellant’ means -


(i)  to  (iv) …. …. ….. ….


(v) a  person who has  filed an  application  for  revision  under  
section 264 of the Income Tax Act and such application is pending 
as on the specified date.”


19 He also takes us to the definition of “disputed income” which


is defined in Section 2(1)(g), and which is quoted as under:-
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(g) “disputed income” in relation to an assessment year, means 
the whole or so much of the total income as is relatable to the  
disputed tax.”


20 He submits  that,  it  is  clear  from the  above definition that


disputed income is something which is relatable to the disputed tax and


not the other way round.  He, submits that, therefore, the definition of


disputed tax in Section 2(1)(j) (F) becomes very much relevant. The same


is quoted as under:-


(j) “disputed tax” in relation to an assessment year or financial 
year, as the case may be, means the income tax, including surcharge
and cess (hereafter in this clause referred to as the amount of tax) 
payable by the appellant under the provisions of the Income Tax  
Act, 1961 (43 of 1961), as computed hereunder:-


…. …. …. …. …. ….
…. …. …. …. …. ….


(F) in a case where an application for revision under section 264 
of  the Income Tax Act  is  pending as  on the  specified date,  the  
amount  of  tax  payable  by  the  appellant if  such  application  for  
revision was not to be accepted.”


21 He submits  that  the  disputed  tax  in  the  case  of  Petitioner


would  mean  the  amount  of  income  tax  including  surcharge  and  cess


payable by the Appellant under the Income Tax Act, if the application for


revision u/s. 264 of the Act was not to be accepted. According to him, if


the Petitioner’s Revision Application for the Assessment Years 1988-89 to


1998-99, which are pending before the PCIT as on 31st January, 2020 are


rejected i.e. if the main contention of granting credit/ adjustment of taxes


of Rs.12,43,000/- against revised demands of subsequent years (i.e. not


including Assessment Year 1987-88) were not accepted, then Petitioner


would be liable to pay a total demand of Rs.88,90,180/- including income


tax, interest. Learned Counsel also draws our attention to Section 2(1)(o)


of the DTVSV Act, which defines tax arrear as under:-


“(o) Tax arrears means, -
(i) “The aggregate amount of disputed tax, interest chargeable  
or charged on such disputed tax and penalty leviable or levied on 
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such disputed tax.”.


22 He submits that considering that since the total amount of


demand upon rejection will  have a substantial  interest component u/s.


234B and 220(2) of the Income Tax Act, the definition of ‘tax arrears’ as


above also gets satisfied in the facts of the case. He, therefore submits that


it is not correct for the Revenue to say that there is no dispute in income


tax calculation. He would submit that there is disputed tax against the


income as declared in Form-1 and which is a subject matter of pending


Revision Application. Therefore, to say that the  disputed  income  is ‘Nil’


is  not  correct.  Referring to  the  1st Respondent’s  e-mail  communication


dated 3rd December, 2020, he would submit that the main dispute under


consideration  is  disallowance  of  tax  credit  of  Rs.12,43,000/-  for  the


relevant years and that it  is  incorrect to mention  that  same is being


done to considerably reduce interest u/s. 234 B and 220(2) of the Income


Tax  Act.  He  submits  that  adjustment/credit  of  taxes  paid  on  regular


assessment is a statutory right of the Applicant/ Assessee and the same


cannot be equated with or considered as ‘dispute in relation to calculation


of  interest’ merely  on  the  fact  that  the  issue  of  tax  credit  has  a


consequential effect on the interest calculation.


23 He  would  submit  that  by  Petitioner’s  reply  dated  5th


December, 2020, it was explained as to how there was disputed tax and in


view of the definition of disputed tax as above, what is relevant is that,


there should be disputed tax, and disputed income, in the context of the


DTVSV Act, is to be determined on the basis of the disputed tax and not


the other  way around.  He submits  that,  therefore,  the department has


grossly erred in rejecting the applications made under the DTVSV Act.  


24 Mr. Gopal, learned Counsel for the Petitioner would submit


that  Petitioner  does  not  fall  under  section  4(6)  nor  within  the
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disqualifications provided in Section 9 of the DTVSV Act, a fact which is


not  disputed  by  the  petitioner  and,  therefore,  Respondent  No.2  is  not


justified in rejecting the declarations filed by Petitioner under Section 4(1)


of the DTVSV Act.


25 He also submits that the Respondent within the time period


prescribed under Section 5(1) of the Act i.e. within 15 days from the date


on which the declaration is filed, is required to determine disputed tax


payable under the DTVSV Act which may not be the same as declared by


the Petitioner in the Forms 1 and 2 but the Respondent has no jurisdiction


to reject the valid declaration filed by the Petitioner.


26 Mr. Gopal, learned Counsel for the Petitioner submits that the


object  behind  the  enactment  is  to  settle  tax  disputes  and  to  reduce


litigation.  The Act confers benefits upon tax payers, who can put an end


to  the  litigation  by  paying  specified  percentages  of  tax  and  obtain


immunity  from  penalty and prosecution and when Petitioner has come


forward and filed  valid declarations, the Designated Authority instead of


issuing Form 3 u/s. 5 of the DTVSV Act has simply updated the portal on


30th January, 2021 with the remark “Rejected” which is not contemplated


in the scheme of the DTVSV Act.


27 He  would,  therefore,  submit  that  this  is  a  fit  case  for


interference by this  Court  and accordingly submits  that  the Petition as


prayed for, be allowed.


28 Per contra, the Revenue has filed its affidavit  in reply where


it is admitted that Petitioner is  an  Appellant as per Section 2(1)(a)(v) of


the DTVSV Act. Further stating that the applications  of  the Petitioner


have not been rejected on that ground but on the ground  that  there  is


no disputed tax.  


29 Mr. Sham Walve, learned standing counsel for the Revenue
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seeks to rely upon and takes us through paragraphs 5, 8, 10, 11, 12 and


23 of the said reply. For the sake of convenience, the said paragraphs are


reproduced here under:-


“5:- I say that, as per the definition of “appellant” mentioned in 
Sec.2(1)(a)(v)  of  The  Direct  Tax  Vivad  se  Vishwas  Act,  2020  
(henceforth referred as DTVSV Act), the Petitioner is an appellant 
under DTVSV Act. Also, the Petitioner’s case does not fall in any of 
the categories mentioned in Section 9 of DTVSV  Act. Hence, the  
contention of the petitioner that he is an “appellant” under DTVSV 
Act, is found to be correct and is not the reason for rejection of  
application under DTVSV Act, made by the appellant.
8:- On perusal of order passed u/s. 154 of the Act, it is seen that 
the  Income  Tax  (Income  Tax  including  cess  and  surcharge)  is  
correctly  calculated  in  the  case  of  petitioner  and no dispute  in  
income tax calculation was raised. Further, it is noticed that the  
primary ground raised in revision u/s. 264 of the Act, is to direct  
the A.O. to give credit of regular taxes challan’s paid for A.Y. 1987-
88 of Rs.12,43,000/- to A. Ys. 1988-89 to 1998-99 so that interest 
u/s. 234 B and 220(2) of the Act, could be reduced considerably.  
Accordingly,  appellant  was  asked  as  to  why  he  has  claimed  
“disputed tax” in Form-1 of DTVSV Act even though there is no  
disputed income in appellant’s case. To which the appellant replied 
that ‘disputed tax’ u/s. 2(1)(j)(f) which provides that “in a case  
where an application for revision u/s. 264 of the Act, is pending as 
on specified date, the amount of tax payable by the appellant if  
such application for revision was not to be accepted.”


The petitioner submitted that the revision application preferred u/s.
264 of the Act, is pending and the petitioner would be liable to  
pay the total  demand of Rs.88,90,180/- if  the main contention  
of granting credit of  taxes  of  Rs.12,43,000/-  against  the  revised  
demand of subsequent  years  is  not  accepted  and  the  revision  
application filed by the petitioner is rejected. Thus, the definition 
of ‘disputed tax’ gets  duly  satisfied  in  the  facts  under
consideration. The appellant had  further  submitted  that  it  is
incorrect  to mention that he has raised only one issue (i.e.  the  
issue of computation of interest u/s 234 and 220(2) of the Act, in 
the revision application.


10:- From plain reading of Sec. 2(j)(F) of DTVSV Act, 2020 it is  
clear that disputed tax means the income tax including surcharge 
and  cess.  Nowhere  in  Sec.  2(j)(F)  of  DTVSV  Act,  2020,  it  is  
mentioned that disputed tax includes interest viz. 234A, B, C or  
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220(2) of the Act, etc. or credit of challans given or to be given etc. 
This definition of “disputed tax” as per Sec. 2(j)(F) of DTVSV Act, 
2020 is emphasized upon solely for the reason that the declaration 
of petitioner’s application under VSV Act, relates to the “disputed 
tax”. There after, query was raised on account of “disputed tax”  
against the Petitioner.
The  Petitioner  vide  submission  made  on  05.12.2020  submitted  
that  the  revision  application  preferred  u/s.  264  of  the  Act,  is  
pending  and  the  petitioner  would  be  liable  to  pay  the  total  
demand  of  Rs.88,90,180/-  if  the  main  contention  of  granting  
credit  of  taxes  Rs.12,43,000/-  against  the  revised  demand  of  
subsequent years is not accepted and the revision application filed  
by the petitioner is rejected. Thus, the definition of “disputed tax”  
gets duly satisfied in the facts under consideration.


11:- Careful perusal of the revision application u/s. 264 of the Act,
and the above reply of the assessee, revealed that the petitioner  
has never contested against the income tax demand raised in order 
u/s. 154 of the Act, tax (i.e. income tax, including surcharge and 
cess) calculated thereon from A. Y. 1987-88 to 1998-99. However, 
the only request or contention behind revision application made by 
the assessee is to compute the tax demand for A. Y. 1987-88 to  
1998-99  after  giving  credit  of  the  taxes  paid  amounting  to  
Rs.12,43,000/- which have been adjusted against  A.  Y.  1987-88  
only. Nowhere in the revision application u/s. 264 of the Act, has 
the  petitioner  objected  to  the  income tax  demand (income tax  
including surcharge and cess) raised by the AO for A. Ys. 1987-88 
to 1998-99, in fact, he has only contended that the AO has treated 
the tax payments made by the petitioner against disputed demands,
only  against  A.  Y.  1987-88.  Also,  the  AO  determined  the  tax  
demand  of  Rs.90,77,170/-  of  which  principal  tax  demand  is  
Rs.10,50,699/-  whereas  balance  is  towards  interest  u/s.  234 of  
Rs.32,40,483/- and interest u/s. 220(2) of the Act till 30.04.2018 
(Rs.26,60,926). This reduction in demand is attributed to the fact 
that as per orders dt. 18.04.2018 for A. Y. 1987-88, the interest  
payable to the assesee u/s. 244A is calculated at 0.5% pm, whereas 
interest u/s. 234B/ 220(2) is computed at 1% pm. This results into 
the penalization of assesse, inspite of having paid taxes. In view of 
the above stated facts, the assessee’ ground on which the appellant 
was defending that he has satisfied the definition of “disputed tax” 
as per DTVSV Act, is infructuous.


12:- I say that the petitioner under the revision petition u/s. 264 
of the Act, has applied for waiver of interest u/s. 220(2) of the Act, 
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even  though  the  matter  does  not  fall  under  the  ambit  of  the  
provisions of Sec. 264 of the Act. The revision petition u/s. 264 of 
the Act cannot be a remedy for waiver of interest u/s. 220 (2) of  
the Act. The petitioner for waiver of interest has to apply to the  
appropriate  authority  and  revision  petition  u/s.  264 of  the  Act  
cannot be a route for waiver of interest u/s. 220(2) of the Act.


23:- With reference to paragraphs 3.10(iv) of the petition, I say  
that the contention of the petitioner that definition of ‘tax arrears’ 
as per provisions of Sec.2(1)(o) of DTVSV Act, is satisfied is found 
to be correct. In fact the petitioner himself if accepting the fact that 
the  disputed  tax  for  A.Ys.  1988-89 to  1998-99 and tax  arrears  
implies to the same demand. For further clarity:
Disputed Tax – Income Tax including surcharge and cess-
Tax Arrears – Disputed tax plus interest and penalty leviable or  
levied.  Hence, the petitioner himself is contracting his statement  
made  in  Para  3.10(iv)  that  he  has  satisfied  the  definition  of  
“disputed tax” as per Sec.2(1)(j)(F) of DTVSV Act, simply for the  
fact that the “disputed tax” which the petitioner has declared in  
application under DTVSV Act, is nothing but the “Tax Arrears” and 
this  is  clear  from  petitioner’s  explanations  given  in  various  
submissions and in this Para as well.”     


30 The learned Counsel for the Revenue submits that there has


been  no  challenge  by  the  Petitioner  to  the  income  tax  demand  and,


therefore, there is no disputed income nor disputed tax.  Petitioner is only


seeking  remedy  of  waiver  of  interest  which  cannot  be  by  way  of  an


application under Section 264 of the Income Tax Act.  He submits that


Petitioner is, therefore, not entitled to the reliefs claimed as rejections by


the designated authority are justified.


 


31 We have heard learned Counsel for the parties. We have also


with their assistance, perused the papers and proceedings in the matter as


well as the relevant provisions of the DTVSV Act as well as the DTVSV


Rules.


32 The  basic  facts  set  out  above  are  not  in  dispute.  Without


getting into the merits of the demands by the Revenue or the Application
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even  though  the  matter  does  not  fall  under  the  ambit  of  the  
provisions of Sec. 264 of the Act. The revision petition u/s. 264 of 
the Act cannot be a remedy for waiver of interest u/s. 220 (2) of  
the Act. The petitioner for waiver of interest has to apply to the  
appropriate  authority  and  revision  petition  u/s.  264 of  the  Act  
cannot be a route for waiver of interest u/s. 220(2) of the Act.


23:- With reference to paragraphs 3.10(iv) of the petition, I say  
that the contention of the petitioner that definition of ‘tax arrears’ 
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for Revision under Section 264 of the Income Tax Act by the Petitioner, it


would be relevant to note that, it is not in dispute that Petitioner had filed


application under Section 264 of the Income Tax Act for adjustment/credit


of  Rs.12,43,000/-paid  earlier  in  respect  of  the  tax  demands  for


Assessment Years 1988-89 to 1998-99 as according to him, this amount


had been adjusted only against the demand for the A.Y 1987-88. While


this application was pending, the  Direct Tax Vivad Se Vishwas Act, 2020


came to be enacted  followed by Direct Tax Vivad Se Vishwas Rules, 2020.


Petitioner  filed  applications  under  the  DTVSV  Act  and  Rules  vide


declarations  in  Form-1  dated  18th November,  2020  and  waiver


undertakings in Form-2 for each of the 11 years for the period 1988-89 to


1998-99 to avail of beneficial tax payments to end the litigation with the


Revenue-Authorities. Pursuant to the filing of these applications, on 3rd


December, 2020, Respondent No.1 called upon the Petitioner to submit


working of disputed tax in relation to undisputed income for A.Y 1987-88


to 1998-99,  stating that,  Petitioner  had mentioned disputed tax in the


Form-1 despite the disputed income shown as ‘Nil’ in the 154 proceedings,


tax having been calculated correctly for Assessment Years 1987 to 1998


and there being no dispute in income tax calculation and despite that, the


Petitioner had calculated disputed tax and filed the declarations under the


DTVSV Act. The main purpose of the application under section 264 of the


Income  Tax  Act  being  only  to  considerably  reduce  the  interest  under


Sections 234-B and 220(2) of the Income Tax Act by seeking to adjust the


credit  of  regular  tax  paid  challans  for  Assessment  Year  1987-88  of


Rs.12,43,000/-  to   various  years   i.e.  to  Assessment  Years  1988-89 to


1998-99 even though Petitioner would be liable to pay a total demand of


Rs.88,90,180/-  including  a  large  interest  component  if  the  revision


application under section 264 was to be rejected.


33 The issue really is whether Petitioner satisfies the definition of
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‘disputed  tax’ as  contained  in  the  DTVSV  Act  and  Rules  so  as  to  be


considered  to  have  filed  a  valid  declaration  in  Form-1  and  waiver


undertaking in Form-2. Going by the above submission and the definition


of disputed tax as contained in section 2(1)(j)(F) of the DTVSV Act as


contended by the Petitioner, it appears from the facts that the Petitioner


would fall  within the said definition. We find merit  in the submissions


made on behalf of the Petitioner.


34 It  would,  therefore   be  apposite  to  refer  to  the  legislative


background  of  the  DTVSV  Act.  For  this  purpose,  firstly,  the  relevant


portion of the budget speech of the Hon’ble Finance Minister made on 1st


February, 2020 is quoted as under:-


“Sir, in the past our government has taken several measures 
to reduce tax litigations. In the last budget, Sabka Vishwas Scheme 
was brought in to reduce litigation in indirect taxes. It resulted in 
settling over 1,89,000 cases. Currently, there are 4,83,000 direct tax
cases  pending  in  various  appellate  forms  i.e.  Commissioner  
(Appeals).  ITAT,  High  Court  and  Supreme  Court.  This  year,  I  
propose to bring a scheme similar to the indirect tax Sabka Vishwas
for reducing litigations even in the direct taxes.


Under the proposed ‘Vivad se Vishwas’ scheme, a taxpayer  
would be required to pay only the amount of the disputed taxes and
will get complete waiver of interest and penalty provided the pays 
by 31st March, 2020. Those who avail this scheme after 31st March, 
2020 will have to pay some additional amount. The scheme will  
remain open till 30th June, 2020.


Taxpayers in whose case appeals are pending at any level can
benefit from this scheme.


I hope that taxpayers will make use of this opportunity to get 
relief from vexatious litigation process.”


35 Thus, what was intended by the Hon’ble Finance Minister was


to  bring  a  scheme  similar  to  the Sabka  Vishwas  (Legacy  Dispute


Resolution) Scheme, 2019 which pertained to indirect taxes. The object of


the Vivad se Vishwas Scheme is to reduce litigations in direct taxes, where


the tax payer would have to pay disputed tax.
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36 Also, the statement of objects and reasons for bringing the


said legislation, reads as under:-


“ Over the years, the pendency of appeals filed by taxpayers as 
well as Government has increased due to the fact that the number 
of appeals that are filed is much higher than the number of appeals 
that  are  disposed.  As  a  result,  a  huge  amount  of  disputed  tax  
arrears is locked-up in these appeals.  As on the 30th November,  
2019,  the amount of  disputed direct tax arrears is  Rs.9.32 lakh  
crores.   Considering that  the  actual  direct  tax  collection in  the  
financial year 2018-19 was Rs.11.37 lakh crores, the disputed tax 
arrears constitute nearly one year direct tax collection.
2 Tax disputes consume copious amount of time, energy and  
resources both on the part of the Government as well as taxpayers. 
Moreover, they also deprive the Government of the timely collection
of  revenue.   Therefore,  there  is  an  urgent  need to  provide  for  
resolution of pending tax disputes.  This will not only benefit the 
Government by generating timely revenue but also the taxpayers  
who will be able to deploy the time, energy and resources saved by 
opting for such dispute resolution towards their business activities.
3 It is, therefore, proposed to introduce the Direct Tax Vivad se 
Vishwas Bill, 2020, for dispute resolution related to direct taxes,  
which, inter alia, provides  for the following namely:-
(a) the provisions of the Bill shall be applicable to appeals filed 
by  tax  payers  or  the  Government,  which  are  pending  with  the  
Commissioner  (Appeals),  Income  Tax  Appellate  Tribunal,  High  
Court  or  Supreme  Court  as  on  the  31st day  of  January,  2020  
irrespective of whether demand in such cases is  pending or has  
been paid;
(b) the pending appeal may be against disputed tax, interest or 
penalty  in  relation  to  an  assessment  or  reassessment  order  or  
against disputed interest, disputed fees where there is no disputed 
tax. Further, the appeal may also be against the tax determined on 
defaults in respect of tax deducted at source or tax collected at  
source.
(c) in appeals related to disputed tax, the declarant shall not pay 
the whole of the disputed tax if the payment is made before the 31st


day of March, 2020 and for the payments made after the 31st day of
March,  2020  but  on  or  before  the  date  notified  by  Central  
Government, the amount payable shall be increased by 10 per cent 
of disputed tax.
(d) in appeals related to disputed penalty, disputed interest or  
disputed fee, the amount payable by the declarant shall be 25 per 
cent of the disputed penalty, disputed interest or disputed fee, as  
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Also, the statement of objects and reasons for bringing the


said legislation, reads as under:-


“ Over the years, the pendency of appeals filed by taxpayers as 
well as Government has increased due to the fact that the number 
of appeals that are filed is much higher than the number of appeals 
that  are  disposed.  As  a  result,  a  huge  amount  of  disputed  tax  
arrears is locked-up in these appeals.  As on the 30


:::   Uploaded on   - 09/04/2021 :::   Downloaded on   - 09/04/2021 21:06:53   :::


https://itatonline.org







the case may be if the payment is made on or before the 31st day of 
March, 2020. If payment is made after 31st day of March, 2020 but 
on or before the date notified by Central Government, the amount 
payable shall be increased to 30 per cent of the disputed penalty,  
disputed interest or disputed fee, as the case may be.
4 The proposed Bill shall come into force on the date it receives
the assent of the President and declaration may be made thereafter 
up to the date to be notified by the Government.”


37 It therefore emerges that the DTVSV Act has been enacted to


address the urgent need to provide for resolution of pending tax disputes


where a huge amount of disputed tax arrears of over Rs.9.32 lakh crores is


locked-up. The DTVSV Act is aimed not only to benefit the Government by


generating timely revenue but also to benefit the taxpayers by providing


them peace of mind, certainty and saving time and resources rather than


spending the same otherwise, enabling the taxpayers to be able to deploy


the  time,  energy  and  resources  saved,  by  opting  for  such  dispute


resolution, towards their business activities. The Act confers benefit on the


tax  payers  who  can  put  an  end  to  tax  litigation  by  paying  specified


percentage of tax and obtain immunity from penalty and prosecution and


waiver  of  interest.  In  the  context  of  the  issue  at  hand,  it  would  be


pertinent to refer to the preamble to the DTVSV Act.


38 The preamble clearly provides that this is an Act to provide


for  resolution  of  disputed  tax and  for  matters  connected  therewith  or


incidental thereto.  The emphasis is on disputed tax and not on disputed


income.


39 Also for the purpose of our discussion, it would be pertinent


to set forth the following provisions of the DTVSV Act.  


“2. Definitions – (1)  In this Act,  unless the context otherwise
requires -


(a) ‘appellant’ means-
(i) a person in whose case an appeal or a writ petition or special 
leave petition has been filed either by him or by the income-tax  
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the case may be if the payment is made on or before the 31
March, 2020. If payment is made after 31st day of March, 2020 but 
on or before the date notified by Central Government, the amount 
payable shall be increased to 30 per cent of the disputed penalty,  
disputed interest or disputed fee, as the case may be.
4 The proposed Bill shall come into force on the date it receives
the assent of the President and declaration may be made thereafter 
up to the date to be notified by the Government.”
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authority or by both, before an appellant forum and such appeal or 
petition is pending as on the specified date;
(ii) to (iv) …. …. …. …. …. …. …. ….
(v) a  person who has  filed an  application  for  revision  under 
section 264 of the Income tax and such application is pending as on 
the specified date.”
“(g) – disputed income – in relation to an assessment year, means 
the whole or so much of the total income as is relatable to the  
disputed tax.”
“(j) ‘disputed tax’, in relation to an assessment year or financial  
year, as the case may be, means the income tax, including surcharge
and cess (hereafter in this clause referred to as the amount of tax) 
payable by the appellant under the provisions of the Income tax  
Act, 1961 (43 of 1961), as computed hereunder:-
(A) in a case where any appeal, writ  petition or special leave  
petition is pending before the appellate forum as on the specified 
date, the amount of tax that is payable by the appellant if such  
appeal or writ petition or special leave petition was to be decided 
against him;
(B) in a case where an order in an appeal or in writ petition has 
been passed by the appellate forum on or before the specified date, 
and the time for filing appeal or special leave petition against such 
order has not expired as on that date, the amount of tax payable by 
the appellant after giving effect to the order so passed;
(C) in a case where the order has been passed by the Assessing  
Officer  on  or  before  the  specified  date,  and the  time  for  filing  
appeal  against  such order  has not  expired as  on that  date,  the  
amount of tax payable by the appellant in accordance with such  
order;
(D) in a case where objection filed by the appellant is pending  
before  the  Disputed  Resolution  Panel  under  section144C  o  the  
Income-tax Act as on the specified date, the amount of tax payable 
by the appellant if the Disputed Resolution Panel was to confirm the
variation proposed in the draft order;
(E) in a case where Disputed Resolution Panel has issued any  
direction under sub-section (5) of section 144C of the Income-tax 
Act and the Assessing Officer has not passed the order under sub-
section (13) of that section on or before the specified date, the  
amount of tax payable by the appellant as per the assessment order 
to  be  passed  by  the  Assessing  Officer  under  sub-section  (13)  
thereof;


(F) in a case where an application for revision under section 264
of  the  Income-tax  Act  is  pending  as  on  the  specified  date,  the 
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authority or by both, before an appellant forum and such appeal or 
petition is pending as on the specified date;
(ii) to (iv) …. …. …. …. …. …. ….
(v) a  person who has  filed an  application  for  revision  under
section 264 of the Income tax and such application is pending as on
the specified date.”
“(g) – disputed income – in relation to an assessment year, means 
the whole or so much of the total income as is relatable to the  
disputed tax.”
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amount  of  tax  payable  by  the  appellant  if  such  application  for 
revision was not to be accepted.”


(o) tax arrear means -
(i) the aggregate amount of disputed tax, interest chargeable or 
charged on such disputed tax, and penalty leviable or levied on  
such disputed tax; or
(ii) disputed interest ; or
(iii) disputed penalty; or
(iv) disputed fee.”


40 Section 3 with respect to the tax amount payable by declarant


also assumes significance and is quoted hereunder:-


“3:- Amount payable by declarant:- Subject  to  the  provisions  of  
this Act, where a declarant files under the provisions of this Act on 
or before the last date, a declaration to the designated authority in 
accordance with the provisions of section 4 in respect of tax arrear, 
then, notwithstanding anything contained in the Income-tax Act or 
any other law for the time being in force, the amount payable by 
the declarant under this Act shall be as under, namely:-


Sl.
No.


Nature of tax appear Amount  payable
under  this  Act  on  or
before  31st day  of
March, 2020


Amount  payable  under
this Act on or after the 1st


day of April, 2020 but on
or before the last date.


(a) Where  the  tax  arrear is  the
aggregate amount of disputed
tax,  interest  chargeable or
charged on such disputed tax
and penalty leviable or levied
on such disputed tax.


Amount  of  the
disputed tax


The  aggregate  of  the
amount  of  disputed  tax
and  ten  per  cent  of
disputed  tax;  provided
that  where  the  ten  per
cent  of  disputed  tax
exceeds  the  aggregate
amount  of  interest
chargeable or charged on
such  disputed  tax  and
penalty leviable or levied
on such disputed tax, the
excess  shall  be  ignored
for  the  purpose  of
computation  of  amount
payable under this Act.


(b) Where the tax arrear includes
the  tax,  interest  or  penalty
determined in any assessment
on the basis  of search under
section  132 or  section  132A
of the Income Tax Act,


The  aggregate  of  the
amount  of  disputed
tax,  and  twenty  five
per  cent  of  the
disputed tax; provided
that where the twenty-
five  per  cent  of


The  aggregate  of  the
amount  of  disputed  tax
and thirty-five percent of
disputed  tax;  provided
that where the thirty-five
per  cent  of  disputed  tax
exceeds  the  aggregate
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amount  of  tax  payable  by  the  appellant  if  such  application  for
revision was not to be accepted.”


(o) tax arrear means -
(i) the aggregate amount of disputed tax, interest chargeable or
charged on such disputed tax, and penalty leviable or levied on   and penalty leviable or levied on  
such disputed tax; or
(ii) disputed interest ; or
(iii) disputed penalty; or
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disputed  tax  exceeds
the aggregate amount
of interest  chargeable
or  charged  on  such
disputed  tax  and
penalty  leviable  or
levied  on  such
disputed  tax,  the
excess  shall  be
ignored  for  the
purpose  of
computation  of
amount payable under
this Act.


amount  of  interest
chargeable or charged on
such  disputed  tax  and
penalty leviable or levied
on such disputed tax, the
excess  shall  be  ignored
for  the  purpose  of
computation  of  amount
payable.


(c) Where  the  tax  arrear  relates
to  disputed  interest  or
disputed  penalty  or  disputed
fee


Twenty-five  per  cent
of disputed interest or
disputed  penalty  or
disputed fee.


Thirty-five  per  cent  of
disputed  interest  or
disputed  penalty  or
disputed fee.


Provided that in a case where an appeal or writ petition or  
special leave petition is filed by the income-tax authority on any  
issue before the appellate forum, the amount payable shall be one-
half of the amount in the table above calculated on such issue, in 
such manner as may be prescribed:


Provided further that in a case where an appeal is filed before
the  Commissioner  (Appeals)  or  objections  is  filed  before  the  
Dispute Resolution Panel by the appellant on any issue on which he 
has  already  got  a  decision  in  his  favour  from  the  Income-tax  
Appellate Tribunal (where the decision on such issue is not reversed
by the High Court or the Supreme Court) or the High Court (where 
the decision on such issue is not reversed by the Supreme Court), 
the amount payable shall be one-half of the amount in the table  
above  calculated  on  such  issue,  in  such  manner  as  may  be  
prescribed:


Provided also that in a case where an appeal is filed by the 
appellant on any issue before the Income-tax Appellate Tribunal on 
which he has already got a decisions in his favour from the High  
Court  (where the decision on such issue is  not reversed by the  
Supreme  Court),  the  amount  payable  shall  be  one-half  of  the  
amount in the table above calculated on such issue, in such manner
as may be prescribed.”


Counsel  for the parties submit that  the date in the second
column is now 30th day of April, 2021 instead of 31st day of March, 2020.


41 Sections 4 and 5 read as under:-


“4. (1) The declaration referred to in section 3 shall be filed by
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disputed  tax  exceeds
the aggregate amount
of interest  chargeable
or  charged  on  such
disputed  tax  and
penalty  leviable  or
levied  on  such
disputed  tax,  the
excess  shall  be
ignored  for  the
purpose  of


amount  of  interest
chargeable or charged on
such  disputed  tax  and
penalty leviable or levied
on such disputed tax, the
excess  shall  be  ignored
for  the  purpose  of
computation  of  amount
payable.
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the declarant before the designated authority in  such form and  
verified in such manner as may be prescribed.


(2) Upon the filing the declaration, any appeal pending before the 
Income  Tax  Appellate  Tribunal  or  Commissioner  (Appeals),  in  
respect  of  the disputed income or  disputed interest  or  disputed  
penalty or disputed fee and tax arrear shall be deemed to have been
withdrawn from the ate on which certificate under sub-section (1) 
of section 5 is issued by the designated authority.


(3) Where the declarant has filed any appeal before the appellate 
forum or any writ petition before the High Court or the Supreme 
Court against any order in respect of tax arrear, he shall withdraw 
such appeal or writ petition with the leave of the Court wherever 
required  after  issuance  of  certificate  under  sub-section  (1)  of  
section 5 and furnish proof  of  such withdrawal  along with  the  
intimation  of  payment  to  the  designated  authority  under  sub-
section (2) of section 5.


(4)  Where  the  declarant  has  initiated  any  proceeding  for  
arbitration,  conciliation  or  mediation,  or  has  given  any  notice  
thereof under any law for the time being in force or under any  
agreement entered into by India with any other country or territory 
outside India whether for protection of investment or otherwise, he 
shall withdraw the claim, if any, in such proceedings or notice after 
issuance of certificate under sub-section (1) of section 5 and furnish
proof of such withdrawal along with the intimation of payment to 
the designated authority under sub-section (2) of section 5.


(5) Without prejudice to the provisions of sub-sections (2), (3) and 
(4),  the declarant shall furnish an undertaking waiving his right,  
whether direct or indirect, to seek or pursue any remedy or any  
claim in relation to the tax arrear which may otherwise be available
to him under any law for the time being in force, in equity, under 
statute or under any agreement entered into by India with any  
country  or  territory  outside  India  whether  for  protection  of  
investment or otherwise and the undertaking shall be made in such 
form and manner as may be prescribed.


(6) The declaration under sub-section (1) shall be presumed never 
to have been made if,-


(a) any material  particular  furnished in the declaration is  
found to be false at any stage;


(b) the declarant violates any of the conditions referred to in 
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the declarant before the designated authority in  such form and  
verified in such manner as may be prescribed.


(2) Upon the filing the declaration, any appeal pending before the 
Income  Tax  Appellate  Tribunal  or  Commissioner  (Appeals),  in  
respect  of  the disputed income or  disputed interest  or  disputed  
penalty or disputed fee and tax arrear shall be deemed to have been
withdrawn from the ate on which certificate under sub-section (1) 
of section 5 is issued by the designated authority.
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this Act;
(c)  the  declarant  acts  in  any  manner  which  is  not  in  


accordance  with  the  undertaking  given  by  him  under  sub-
section(5),


and  in  such  cases,  all  proceedings  and  claims  which  were  
withdrawn under section 4 and all  the consequences under the  
Income Tax Act against the declarant shall be deemed to have been 
revived.


(7) No appellate forum or arbitrator, conciliator or mediator shall  
proceed to decide any issue relating to the tax arrear mentioned in 
the declaration in respect of which an order has been made under 
sub-section (1)  of  section 5 by the  designated authority  or  the  
payment of sum determined under that section.


  5.(1) The designated authority shall, within a period of fifteen days 
from the date of receipt of the declaration, by order, determine the 
amount payable by the declarant in accordance with the provisions 
of  this  Act  and  grant  a  certificate  to  the  declarant  containing  
particulars of  the tax arrear and the amount payable after such  
determination, in such form as may be prescribed.


(2)  The  declarant  shall  pay  the  amount  determined  under  sub-
section  (1)  within  fifteen  days  of  the  date  of  receipt  of  the  
certificate  and  intimate  the  details  of  such  payment  to  the  
designated  authority  in  the  prescribed  form and thereupon the  
designated authority shall pass an order stating that the declarant 
has paid the amount.


(3) Every order passed under sub-section (1), determining amount 
payable under this  Act,  shall  be conclusive as  to matters  stated  
therein and no matter covered by such order shall be reopened in 
any other proceeding under the Income Tax Act or under any other 
law for the time being in force or under any agreement, whether for
protection of investment or otherwise, entered into by India with  
any other country or territory outside India.”


42 Under the provisions of this Act, tax payers have been given


an  option  to  settle  their  tax  disputes  by  making  a  declaration  to


designated authority and paying specified percentage of disputed tax as


per section 3 of the DTVSV Act.
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this Act;
(c)  the  declarant  acts  in  any  manner  which  is  not  in  


accordance  with  the  undertaking  given  by  him  under  sub-
section(5),


and  in  such  cases,  all  proceedings  and  claims  which  were  
withdrawn under section 4 and all  the consequences under the  
Income Tax Act against the declarant shall be deemed to have been 
revived.
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43 Section 3 of the DTVSV Act provides that where a declarant


files a declaration to the designated authority  in accordance with the


provisions  of  section 4 in  respect  of  tax  arrears,   the  amount  payable


would be the amount of disputed tax as is applicable in the cases referred


to in the table in the said section. Under section 4, the form of declaration


and the particulars to be furnished before the designated authority are


provided for.  Rules stipulate that declaration has to be filed in Form-1


under section 4(1) of the Act read with Rule 3(1) of the Rules. Also an


undertaking in Form-2 under section 4(5) of the Act read with Rule 3(2)


of the Rules is to be filed by appellant under the Act, which admittedly has


been filed by the petitioner.


44 It is stated in section 4 (5) that, declarant is to furnish an


undertaking waiving his right to seek or pursue any remedy or claim in


relation to the tax arrears which may be available to him in law or equity


under statute or under any agreement.


45 It  is  also stated in section 4(6) that  declaration under sub


section 1 shall be presumed never to have been made if-


(a) any  material  particular(s)  furnished in  the  declaration,  is  


found to be false at any stage;


(b) the declarant violates any of the conditions referred to in the 


Act;


(c) the declarant acts in any manner which is not in accordance 


with the undertaking given by him under sub section (5)


and  in  such  cases,  all  the  proceedings  and  claims  which  were  


withdrawn under section 4 and all  the consequences under the  


Income Tax Act against the declarant shall be deemed to have been 


revived.
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Section 3 of the DTVSV Act provides that where a declarant


files a declaration to the designated authority  in accordance with the


provisions  of  section 4 in  respect  of  tax  arrears,   the  amount  payable


would be the amount of disputed tax as is applicable in the cases referred


to in the table in the said section. Under section 4, the form of declaration


and the particulars to be furnished before the designated authority are
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46 Section 9 specifies the matters in respect of which the DTVSV


Act shall not apply, such as where the tax arrears in respect of which, the


disputed tax amount exceeds Rs.5 crores in respect of  assessments made


under section 143(3) or 144 or 153-A or 153-C on the basis of search


initiated under Section 132 or 132-A or if on or before the date of filing of


the declarations, the tax arrears relates to an assessment year in respect of


which  prosecution  has  been  instituted   or  if  it  relates  to  un-disclosed


income or the source located out side India or un-disclosed asset located


out side India or it relates to assessment or re-assessment made on the


basis of information received under the agreement refers to in section 90


or section90-A of the Income Tax Act, in relation to any tax arrears, or to


persons in respect of whom detentions have been made under COFEPOSA


Act, 1974 or in respect of prosecutions for any offence under UAPA, 1967,


NDPS 1985, Prevention of Corruption Act, 1988, PMLA  2002, Prohibition


of  Benami  Property  Transaction  Act,  1988  or  such  persons  have  been


convicted of  any such offences punishable under  those  Acts  or  to  any


person in respect of whom prosecution has been initiated by an income


tax authority for an offence punishable under the Indian Penal Code or for


the  purposes  of  enforcement  of  any  civil  law under  Section  3  of  the


Special Court (Trial and offence relating to transaction in securities) Act,


1992 etc.


47 It would also pertinent to quote the following provisions from


the Direct Tax Vivad se Vishwas Rules 2020 (DTVSV Rules):-


“2. Definition  –  In  these  rules,  unless  the  context  otherwise  
requires-


(b) ‘dispute’ means appeal, writ or special leave petition  
filed or appeal or special leave petition to be filed by the declarant 
or  the  income-tax  authority  before  the  Appellate  Forum,  or  
arbitration,  conciliation  or  mediation  initiated  or  given  notice  
thereof, or objections filed on or to be filed under Section 264 of  
the Income-tax Act.”
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Section 9 specifies the matters in respect of which the DTVSV


Act shall not apply, such as where the tax arrears in respect of which, the


disputed tax amount exceeds Rs.5 crores in respect of  assessments made


under section 143(3) or 144 or 153-A or 153-C on the basis of search


initiated under Section 132 or 132-A or if on or before the date of filing of


the declarations, the tax arrears relates to an assessment year in respect of
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“3. Form of declaration and undertaking:- (1) The  declaration  
under sub-section (1) of section 4 shall be made in Form-1 to the 
designated authority.


(2) The undertaking referred to in sub-section (5) of section 4  
shall be furnished in Form-2 along with the declaration.


(3) The  declaration  under  sub-rule  (1)  and  the  undertaking  
under sub-rule (2), as the case may be, shall be signed and verified 
by the declarant or any person competent to verify the return of  
income on his behalf in accordance with section 140 of the Income-
tax Act,1961.


(4) The designated authority on receipt of declaration shall issue 
a receipt electronically in acknowledgment thereof.”


“4. Form of certificate by designated authority:- The designated  
authority shall grant a certificate electronically referred to  in  sub-
section (1) of section 5 in Form 3.


7. Order by designated authority – the order by the designated 
authority under sub-section (2) of section 5, in respect of payment 
of amount payable by the declarant as per certificate granted under 
sub-section (1) of section 5, shall be in Form-5.”


48 From  the  above  exposition,  what  emerges  is  that  for  a


declarant to file a valid declaration, there should be disputed tax in the


case of such a declarant. As can be seen from the aforesaid undisputed


fact that Petitioner having filed revision application under Section 264 of


the  Income Tax  Act  for  the  Assessment  Years  1988-89  to  1998-99  for


credit/ adjustment of Rs.12,43,000/- which application is pending before


the  Commissioner.  Petitioner,  admittedly  being  an  eligible  Appellant,


squarely satisfies the definition of “disputed tax” as contained in Section


2(1)  (j)(F)  of  the  DTVSV  Act,  2020.  This  is  because,  if  the  revision


application under Section 264 of the Income Tax Act is rejected, then the


Petitioner would purportedly be liable to pay a demand of Rs.88,90,180/-


including income tax, interest.  Petitioner as eligible Appellant has filed


declaration  under  section  4  with  the  designated  authority  under  the
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“3. Form of declaration and undertaking:- (1) The  declaration  
under sub-section (1) of section 4 shall be made in Form-1 to the 
designated authority.


(2) The undertaking referred to in sub-section (5) of section 4  
shall be furnished in Form-2 along with the declaration.


(3) The  declaration  under  sub-rule  (1)  and  the  undertaking  
under sub-rule (2), as the case may be, shall be signed and verified 
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provisions of Section 4 of the DTVSV Act in respect of tax arrears which


include the disputed tax which will become payable as may be determined


by designated  authority  under  Section  3.   A  look at  definition of  ‘tax


arrears’  clearly  refers  to  an  aggregate  of  the  amount  of  disputed  tax,


interest   chargeable  or  charged  on  such  disputed  tax  etc.  determined


under the provisions of Income Tax Act. 


49 We are of the view that this is not only a case where there is a


disputed tax but also tax arrears as referred to in section 3 of the DTVSV


Act.  The respondents have not raised any objection under any provision


of  the DTVSV Act or  DTVSV Rules  with respect  to  the declarations  or


undertakings furnished by the Petitioner nor have they passed any order


let alone a reasoned or speaking order rejecting the said declarations. The


Respondents have summarily rejected the declarations without their being


any such provision in the DTVSV Act or the Rules.  There also does not


appear to be any fetter on the Designated Authority to determine disputed


tax of an amount other than that declared by the petitioner.


50 From a plain reading of the provisions of the DTVSV Act and


the  Rules  set  out  above,  it  emerges  that  the  Respondent-  Designated


Authority  would  have  to  issue  Form-3  as  referred  to  in  Section  5  (1)


specifying the amount payable in accordance with section 3 of the DTVSV


Act in the case of declarant who is an eligible appellant not falling under


section 4(6) nor within the exceptions in section 9 of  the DTVSV Act,


which fact appears to be undisputed.  As also observed by us earlier,  the


case of the Petitioner would be covered by the definition of disputed tax


as per Section 2(1)(j)(F) of the DTVSV Act. It has to be kept in mind in


view of what has been observed by us earlier, that the DTVSV Act is a


beneficial legislation for both the Revenue and the tax payer.
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include the disputed tax which will become payable as may be determined


by designated  authority  under  Section  3.   A  look at  definition of  ‘


arrears’  clearly  refers  to  an  aggregate  of  the  amount  of  disputed  tax,


interest   chargeable  or  charged  on  such  disputed  tax  etc.  determined


under the provisions of Income Tax Act. 
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51 In view of the aforesaid discussion, we are of the view that


the Designated Authority under the DTVSV Act viz Respondent No.2 in


this case is not justified in rejecting the declarations filed by the Petitioner.


52 Accordingly,  we  set  aside  the  rejections.  We  direct  the


Respondent No.2 to consider the applications made by Petitioner by way


of  declarations  dated  18th November,  2020  in  Form-1  as  per  law and


proceed with according to the scheme of the DTVSV Act and Rules in the


light of above discussion within a period of two weeks from the date of


this order.


53 Petition is allowed in the above terms. No order as to costs.


54 Parties  to  act  on  an  ordinary  copy  of  this  order  duly


authenticated by the Associate of this Court.          


(ABHAY AHUJA,J.) (SUNIL P. DESHMUKH,J.)  
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IN THE HIGH COURT OF KARNATAKA AT BENGALURU 


DATED THIS THE 4TH DAY OF JANUARY 2021 


PRESENT 


THE HON’BLE MR. JUSTICE ALOK ARADHE 


AND 


THE HON’BLE MR. JUSTICE V. SRISHANANDA 


I.T.A. NO.203/2015


BETWEEN:


M/S. SOBHA DEVELOPERS LTD., 


REP. BY ITS VICE-CHAIRMAN & 


MANAGING DIRECTOR 
SRI. J.C. SHARMA 


'SOBHA', SARJAPUR-MARATHALLI ORR 


DEVARABEESANAHALLI 


BANGALORE-560103. 


... APPELLANT 


(BY MR. A. SHANKAR, SENIOR COUNSEL A/W 


      MR. M. LAVA, ADV.,) 


AND:


DEPUTY COMMISSIONER OF INCOME TAX 


LTU, JSS TOWERS 


100 FT. RING ROAD 


BANASHANKARI III STAGE 


BANGALORE-560085. 


... RESPONDENT 


(BY MR. K.V. ARAVIND, ADV.) 


- - - 


THIS ITA IS FILED UNDER SECTION 260-A OF I.T. ACT, 


1961 ARISING OUT OF ORDER DATED 09.01.2015 PASSED IN ITA 


NO.1410/BANG/2013 FOR THE ASSESSMENT YEAR 2008-09, 


PRAYING TO: 
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(I) FORMULATE THE SUBSTANTIAL QUESTIONS OF LAW AS 
STATED ABOVE AND ANSWER THE SAME IN FAVOUR OF 


APPELLANT. 


(II) ALLOW THE APPEAL AND SET ASIDE THE FINDINGS TO 


THE EXTENT AGAINT THE APPELLANT IN THE ORDER PASSED BY 
THE INCOME TAX APPELLANT TRIBUNAL, BANGALORE 'A' BENCH 


IN ITA NO.1410/BANG/2013 RELAING TO ASSESSMENT YEAR 


2008-09 VIDE ITS ORDER DATED 09-01-2015. 


THIS ITA COMING ON FOR HEARING, THIS DAY,            


ALOK ARADHE J., DELIVERED THE FOLLOWING: 


JUDGMENT


This appeal under Section 260A of the Income Tax 


Act, 1961 (hereinafter referred to as the Act for short) 


has been preferred by the assessee.  The subject matter 


of the appeal pertains to the Assessment year 2008-09. 


The appeal was admitted by a bench of this Court vide 


order dated 01.03.2016 on the following substantial 


question of law: 


"Whether the tribunal is justified in law in 


holding that the indirect expenditure 


disallowed under Section 14A read with rule 


8D(iii) of Rs.24,64,632/- in computing the 


total income under normal provisions of the 


Act, is to be added to the net profit in 


computation of book profit for MAT purposes 


under Section 115JB and thereby importing 
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the provision of Section 14A read with rule 8D 


into the MAT provisions on the facts and 


circumstances of the case? 


2. Facts leading to filing of this appeal briefly 


stated are that the assessee is a company and is a 


undertaking of Government of Karnataka, which is 


engaged in financing industrial units in the State of 


Karnataka. The assessee filed its return of income for 


the Assessment Year 2009-10 on 30.09.2011 declaring 


‘NIL’ income under the Act. The assessee returned the 


income of Rs.13,60,88,457/- under the provisions of 


Section 115JB of the Act. The return filed by the 


assessee was selected for scrutiny and Assessing Officer 


by an order dated 29.12.2010 completed assessment 


under Section 143(3) of the Act and determined loss of 


Rs.1,73,60,700/- under the provisions of the Act. The 


Assessing Officer also determined the book profit under 


Section 115JB of the Act at Rs.30,01,07,991/-.  


3. The assessee thereupon filed an appeal 
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before Commissioner of Income Tax (Appeals) who by 


an order dated 31.08.2012 partly allowed the appeal of 


the assessee with regard to provisions of gratuity and 


leave encashment and partial relief in respect of 


disallowance under Section 14A read with Rule 8D to the 


extent of Rs.1,03,08,426/-. The assessee as well as the 


rev.. filed appeals before the Income Tax Appellate 


Tribunal (hereinafter referred to as 'the tribunal' for 


short). The tribunal vide order dated 02.05.2014 write 


back the provision for bad and doubtful debts to the 


extent of Rs.14,77,53,747/- and held that the aforesaid 


amount is liable to be added to profits for determination 


of book profits under Section 115JB of the Act and held 


that disallowance of Rs.49,75,359/- under Section 14A 


of the Act is to be added back while computing book 


profits under Section 115JB of the Act. In the aforesaid 


factual background, the assessee has filed this appeal. 


4. Learned counsel for the assessee submitted 


that the aforesaid substantial question of law has 
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already been answered by this court in favour of the 


assessee in 'COMMISSIONER OF INCOME TAX, 


BANGALORE Vs. GOKALDAS IMAGES (P) LTD.' 


(2020) 122 TAXMANN.COM 160 (KAR).  On the 


other hand, learned counsel for the revenue has 


submitted that the assessee has earned income which is 


exempt under Section 10(2A) and Section 10(35) of the 


Act and the expenditure incurred on the exempt income 


has been calculated under Rule 8D of the Rules. It is 


also urged that he provisions of Section 115JB of the Act 


are attracted in the fact situation of the case. 


5. It is also argued that Section 10(2A) of the 


Act exempts income of a person being partner of a firm 


being separately assessed and its share in the total 


income of the firm, whereas, Section 10(35) exempts 


income exempts income by way of units of mutual 


funds. It is also contended that income referred to in 


Section 10A of the Act is exempt and income not 
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includable in total income referred to in Section 14A is 


with respect to exempt income under Section 10 of the 


Act. Therefore, any expenditure incurred for earning the 


exempt income under Section10 of the Act has to be 


disallowed under Section 14A of the Act. It is also 


argued that any expenditure relatable to earning of 


income exempt under Section 10(2A) and Section 


10(35) of the Act has to be disallowed under Section 


14A of the Act and has to be added back to book profit 


under Section 115JB of the Act. It is further submitted 


that the view taken by this court in COMMISSIONER 


OF INCOME TAX, BANGALORE VS. GOKALDAS 


IMAGES(P) LTD. (2020) 122 TAXMANN.COM 160( 


KARNATAKA) requires reconsideration as the 


disallowance of expenditure in relation to the income 


referred to in Section 10 of the Act is provided only in 


Section 14A the Act is not referred to in Clause (f) to 


Explanation 1 to Section 115JB of the Act, would render 


the provisions of Section 14A of the Act otiose. It is also 
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argued that in the absence of any provision excluding 


the applicability of Section 14A of the Act to compute 


book profit under Section 115JB of the Act, it is implied 


and unambiguous that the Section 14A of the Act is 


applicable to computation of book profit under Section 


115JB of the Act. In support of aforesaid submission 


reliance has been placed on 'JOINT COMMISSIONER 


OF INCOME TAX VS. ROLTA INDIA LTD.' (2011) 


330 ITR 470 (SC) and 'MAXOPP INVESTMENT LTD. 


VS. COMMISSIONER OF INCOME TAX, NEW DELHI' 


(2018) 402 ITR 640(SC).


6. We have considered the submissions made 


on both sides and have perused the record. Before 


proceeding further, it is apposite to take note of relevant 


extract of Section 115JB of the Act, which reads as 


under: 


115JB. (1) Notwithstanding anything 


contained in any other provision of this Act, 


where in the case of an assessee, being a 
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company, the income-tax, payable on the total 


income as computed under this Act in respect of 


any previous year relevant to the assessment 


year commencing on or after the 1st day of 


April, 2012, is less than eighteen and one-half 


per cent of its book profit, such book profit shall 


be deemed to be the total income of the 


assessee and the tax payable by the assessee 


on such total income shall be the amount of 


income-tax at the rate of eighteen and one-half 


per cent. 


 (f) the amount or amounts of expenditure 


relatable to any income to which section 


10 (other than the provisions contained in 


clause (38) thereof) or section 11 or section 


12 apply; or 


  (i) the amount or amounts set aside as 


provision for diminution in the value of any 


asset, 


if any amount referred to in clauses (a) to 


(i) is debited to the statement of profit and loss 


or if any amount referred to in clause (j) is not 


credited to the statement of profit and loss, and 
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as reduced by,— 


  (i) the amount withdrawn from any 


reserve or provision (excluding a reserve 


created before the 1st day of April, 1997 


otherwise than by way of a debit to the 


statement of profit and loss), if any such 


amount is credited to the statement of profit 


and loss: 


(5) Save as otherwise provided in this 


section, all other provisions of this Act shall 


apply to every assessee, being a company, 


mentioned in this section. 


7. Thus from perusal of the relevant extract of 


Section 115JB, it is evident that Sub-Section (1) of 


Section 115JB provides the mode of computation of the 


total income of the assessee and tax payable on the 


assessee under Section 115JB of the Act. Sub-Section 


(5) of Section 115JB provides that save as otherwise 


provided in this section, all other provisions of this Act 


shall apply to every assessee being a company 


mentioned in this Section. Therefore, any expenditure 
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relatable to earning of income exempt under Section 


10(2A) and Section 10(35) of the Act is disallowed under 


Section 14A of the Act and is added back to book profit 


under clause (f) of Section 115JB of the Act, the same 


would amount to doing violence with the statutory 


provision viz., Sub-Section (1) and (5) of Section 115JB 


of the Act. It is also pertinent to mention here that the 


amounts mentioned in clauses (a) to (i) of explanation 


to Section 115JB(2) are debited to the statement of 


profit and loss account, then only the provisions of 


Section 115JB would apply. The disallowance under 


Section 14A of the Act is a notional disallowance and 


therefore, by taking recourse to Section 14A of the Act, 


the amount cannot be added back to book profit under 


clause (f) of Section 115JB of the Act. It is also pertinent 


to mention here that similar view, which has been taken 


by this court in Gokaldas Images (P) Ltd. supra was also 


taken by High Court of Bombay in 'THE 


COMMISSIONER OF INCOME TAX-8 VS. M/S 
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BENGAL FINANCE & INVESTMENTS PVT. LTD.', 


I.T.A.NO.337/2013.  It is pertinent to note that in 


Rolta India Ltd., the Supreme Court was dealing with 


the issue of chargeability of interest under Section 234B 


and 234C of the ct on failure to pay advance tax in 


respect of tax payable under Section 115JA/ 115JB of 


the Act and therefore, the aforesaid decision has no 


impact on the issue involved in this appeal. Similarly, in 


MAXOPP Investment Ltd., supra the Supreme Court has 


dealt with Section 14A of the Act and has not dealt with 


Section 115JB of the Act. Therefore, the aforesaid 


decision also does not apply to the fact situation of the 


case. 


In view of preceding analysis, the substantial 


questions of law framed by a bench of this court are 


answered in favour of the assessee and against the 


revenue. In the result, the order passed by the tribunal 


dated 09.01.2015 insofar as it pertains to the findings 


recorded against the assessee is hereby quashed.  
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In the result, the appeal is allowed. 


Sd/- 


JUDGE 


Sd/- 


JUDGE 
ss 
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IN THE HIGH COURT OF KARNATAKA AT BENGALURU 


DATED THIS THE 2ND DAY OF FEBRUARY 2021 


PRESENT 


THE HON’BLE MR. JUSTICE ALOK ARADHE 


AND 


THE HON’BLE MR. JUSTICE NATARAJ RANGASWAMY 


I.T.A. NO.70 OF 2015


BETWEEN:


V.S.CHANDRASHEKAR 


PROP: M/S MADHURA DEVELOPERS 


#46, 9TH CROSS 28TH MAIN 
1ST PHASE 


JP NAGAR 


BENGALURU - 560 078. 


... APPELLANT 


(BY SRI.CHYTHANYA K.K., ADV.,) 


AND:


ASSISTANT COMMISSIONER OF INCOME TAX 


CIRCLE 4(1) 


4TH FLOOR, UNITY BUILDING ANNEXE 


P.KALINGA RAO ROAD 


BENGALURU - 560 027. 


... RESPONDENT 


(BY SRI.K.V.ARAVIND, ADV.) 


- - - 


THIS I.T.A. IS FILED UNDER SEC. 260-A OF INCOME TAX 


ACT 1961, ARISING OUT OF ORDER DATED 28.11.2014 PASSED 


IN ITA NO.243/BANG/2014 FOR THE ASSESSMENT YEAR 2010-11 


PRAYING TO:  


(i) FORMULATE THE SUBSTANTIAL QUESTIONS OF LAW 


STATED ABOVE.   
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(ii) ALLOW THE APPEAL AND SET ASIDE THE IMPUGNED 
ORDER OF THE INCOME TAX APPELLATE TRIBUNAL, BENGALURU, 


'A' BENCH BEARING IN ITA NO.243/BANG/2014. 


THIS I.T.A. COMING ON FOR HEARING, THIS DAY,        
ALOK ARADHE J., DELIVERED THE FOLLOWING: 


JUDGMENT


This appeal under Section 260A of the Income Tax 


Act, 1961 (hereinafter referred to as the Act for short) 


has been preferred by the assessee.  The subject matter 


of the appeal pertains to the Assessment year 2010-11. 


The appeal was admitted by a bench of this Court vide 


order dated 22.06.2015 on the following substantial 


questions of law: 


(i) Whether on the facts and in the 


circumstances of the case, finding of the 


Hon'ble ITAT that the subject land sold is held 


by the appellant as investment and not as 


stock in trade is perverse? 


(ii) Whether on the facts and in the 


circumstances of the case, the Hon'ble ITAT 


was right in law in holding that the loss arising 


from sale of subject land is chargeable to tax 


under the head 'income from capital gains' and 
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not under the head 'profit and gains from 


business or profession? 


(iii) Whether on the facts and in the 


circumstances of the case, the Hon'ble ITAT 


was right in law in holding that provisions of 


Section 50C are applicable to the instant case 


of sale of subject land by the appellant? 


(iv)  Whether on the facts and in the 


circumstances of the case, the Hon'ble ITAT 


was right in law in not allowing business loss of 


Rs.60,43,859/- for the impugned Assessment 


Year 2010-11? 


2. Facts leading to filing of this appeal briefly 


stated are that the assessee is an individual and runs a 


proprietory concern in the name and style of M/s 


Madhura Developers. A survey under Section 133A of 


the Act was carried out in the  premises of the assessee 


on 07.07.2010. The assessee filed the return of income 


on 15.10.2010 declaring a total income of 


Rs.3,00,75,130/-.  The case of the assessee was 


selected for scrutiny and notice under Section 143(2) 
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was issued on 19.01.2011.  The questionnaires under 


Section 142(1) of the Act were issued on several dates. 


In response to the aforesaid notice, the authorized 


representative of the assessee appeared and furnished 


the details.  The Assessing Officer completed the 


assessment and by an order dated 30.12.2011 made an 


addition to total income of Rs.1,98,67,157/- i.e., 


Rs.1,65,26,955/- + Rs.33,42,202/-.  


3. The assessee being aggrieved by the order of 


assessment filed an appeal before Commissioner of 


Income Tax (Appeals) who by an order dated 


11.11.2013 partly allowed the appeal preferred by the 


assessee. The assessee thereupon approached the 


Income Tax Appellate Tribunal (hereinafter referred to 


as 'the tribunal' for short). The tribunal by an order 


dated 28.11.2014 dismissed the appeal preferred by the 


assessee. In the aforesaid factual background, the 


assessee has preferred this appeal.  
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4. Learned counsel for the assessee submitted 


that on 23.12.2005 the assessee had entered into an 


unregistered agreement i.e., an agreement to sale with 


M/s Namaste Exports Ltd. for purchase of land 


measuring 3639.60 square meters for a consideration of 


Rs.4.25 Crores. It was further submitted that under the 


agreement, the assessee was neither handed over the 


possession of the land in question nor Power Of Attorney 


was executed in his favour. It is further submitted that 


M/s Namaste Exports Ltd. sold the land in question by 


three sale deeds dated 26.03.2007, 26.03.2007 and 


01.03.2010 in parts in respect of lands measuring 8550 


square feet, 9500 square feet, 21157 square feet for a 


total consideration of Rs.3,26,37,550/-.  It was further 


pointed out that in first two transactions viz., the sale 


deeds executed on 26.03.2007, the assessee was not a 


party to the deed, whereas, in the third transaction 


which was executed on 01.03.2010, the assessee was 


merely a consenting witness. Therefore, provisions of 
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Section 50C are not applicable to the case of the 


assessee. It is also urged that Section 50C being a 


deeming provision requires strict interpretation and 


applies to the transferor of the land i.e., Namaste 


Exports and not to the assessee who is a consenting 


party and not transferor / co owner of the property. It is 


also argued that since, the assessee is only a consenting 


witness therefore, he cannot take recourse to Section 


50C of the Act as he has no locus standi. It is also 


pointed out that Section 50C uses the expression 'capital 


asset' as being 'land, building or both' and the 


expression 'being' is more like 'namely' and section 50C 


does not deal with interest in land but only deals with 


the land.  


5. It is also contended that Explanation 1 to 


Section 2(47) of the Act uses the expression 'immovable 


property', whereas, Section 50C does not use the 


expression immovable property and therefore, the 


legislature has used the term 'land' instead of 
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'immovable property'. It is also pointed out that 


wherever the legislature intended, it has expanded the 


meaning of the land to improve rights or interest in land. 


It is also argued that as per Explanation (i)(b) to Section 


92B(2), the transfer of ownership, or the provision of 


use of rights regarding land use is treated as intangible 


property and as per sub clause (i) to Explanation (ii) to 


Section 92B(2), leasehold interest is an intangible 


property and therefore, Section 50C is not applicable to 


intangible rights associated with land or building or both 


and is applicable to transfer of land.  It is further 


submitted that a right to specific performance is not a 


land but is merely a right to sue and under the 


agreement for sale dated 23.12.2005, there was no 


transfer of land and relief of specific performance of 


contract is an equitable relief granted by the court to 


enforce contractual obligations between the parties and 


Section 20(1) of the Specific Relief Act, 1963 clearly 


provides that it is not necessary to grant the relief of 
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specific performance merely because it is lawful to do 


so.  


6. It is also urged that where the language of 


the statute is clear an unambiguous, there is no room 


for application of either the doctrine of 'causes omissus' 


and external aid for interpretation of the provision 


cannot also be taken recourse to.  It is also urged that 


assessee cannot be taxed without clear words for that 


purpose and every Act of Parliament must be read 


according to its natural construction of words. 


Alternatively, it is urged that the assessee is a dealer in 


land / building and has never shown any capital gains in 


the past and the Assessing Officer has not changed head 


in his order and remand report. Therefore, the findings 


recorded by the tribunal that the assessee failed to bring 


any evidence on record to indicate that in past also, the 


income from the asset was also shown as business 


income, the assessee has filed revised returns for 2008-


09 but, these returns have been filed after survey 
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operations i.e., 29.11.2010, the assessee himself has 


returned the income on earlier sale instances, returns 


were originally filed considering it as an investment and 


they were revised on 29.11.2010 i.e., after the survey 


and the assessee with regard to earlier two sale 


transactions has already offered the income under the 


head 'capital gains' but later on revised his stand are 


perverse. Therefore, the loss is a business loss and 


Chapter IV-E of the Act is not applicable. It is also 


contended that an asset is a stock in trade or capital 


asset is a question of law. Our attention has also been 


invited to Memorandum to Finance Bill, 2013 and it has 


also been contended that entries in the books of 


accounts are not inclusive to determine the nature of 


asset / transaction. It is also urged that the Assessing 


Officer cannot improvise his order and no profit can be 


recognized unless the land is fully sold and the profit can 


be determined only after completion of the venture.  


Alternatively, it is submitted that in the past years as 
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well as for the current impugned year the assessee is 


charged to tax at 30% Tax bracket and therefore, entire 


exercise of seeking to disturb the year of allowability of 


said loss would in any case would be revenue neutral. In 


support of aforesaid submissions, reliance has been 


placed on SESHASAYEE STEELS P. LTD. V. ACIT 


(2020) 421 ITR 46 (SC), SURAJ LAMP & 


INDUSTRIES (P.) LTD. V. STATE OF HARYANA 


[2012] 340 ITR 1 (SC), GOBIND RAM V. GIAN 


CHAND, (2000) 7 SCC 548 AT PAGE 550, CIT V. 


GREENFIELD HOTELS & ESTATES (P.) LTD. [2016] 


389 ITR 68 (BOMBAY), ITO V. CH. ATCHAIAH 


[1996] 218 ITR 239 (SC) & PCIT V. IND SING 


DEVELOPERS (P.) LTD. [2016] 239 TAXMAN 350 


(KARNATAKA), ADDL. COMMISSIONER OF INCOME 


TAX VS. MADAN LAL AHUJA [1982] 136 ITR 640 


(ALLAHABAD),  


7. Learned counsel for the revenue submitted 


that the finding recorded with respect to the cost of 
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acquisition and consideration at Rs.1,400/- per square 


feet is a pure finding of fact recorded by the tribunal and 


the same is on the basis of value determined by the 


State Government  for the purpose of stamp duty, which 


is permitted to be adopted under the provisions of the 


Act to determine the fair market value of the property. 


It is also argued that in the absence of any perversity, 


no substantial question of law arises for consideration. It 


is also submitted that eth land cannot be sold for lesser 


than the value of the land purchased that too when the 


time period between the purchase and sale of the land is 


4 to 5 years and therefore, the loss claimed by the 


assessee is incorrect and the same has been claimed in 


order to evade payment of tax on capital gains. It is also 


pointed out that when the assessee has sold 3 plots, 


without any justification, the assessee cannot reduce or 


declare the lesser consideration for the larger part of the 


land. It is further submitted that when the assessee sold 


two pieces of land during the year 2007-08, 2008-09, 
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the sale was reflected as capital gains and therefore, the 


assessee cannot be permitted to contend that land sold 


is stock in trade and not capital investment when books 


of accounts for the earlier years as well as current year 


reflect the land as investment.  It is also urged that the 


findings recorded by the Commissioner of Income Tax 


(Appeals) and the tribunal on the aforesaid issue is a 


finding of fact and no substantial question of law arises 


for consideration.  Alternatively it is submitted that even 


if the assessee is in the real estate business, the 


assessee is not prevented by any law to hold any 


investment. Therefore, the contention of the assessee to 


consider the land as stock in trade is incorrect and the 


same has rightly been rejected by the authorities. It is 


also contended that Section 50C of the Act would 


mandate adoption of consideration on the basis of 


guidance value prescribed by the State Government  for 


the purposes of stamp duty as the consideration 


reflected by the assessee is much less than the guidance 
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value provided by Government of Karnataka.  The 


authorities have rightly adopted the value of land sold 


equal to value determined by Government of Karnataka 


for the purpose of stamp duty in terms of Section 50C of 


the Act.  


8. It is also contended that assessee had 


entered into an agreement and had paid substantial 


amount towards consideration to the extent of 80% and 


the aforesaid payment of consideration has been 


acknowledged in the sale deed, which is evident from 


the recitals contained in the sale deed. Thus, rights have 


accrued in favour of the purchaser, which have been 


extinguished by the execution of the sale deed and the 


same would amount to transfer under Section 2(47) of 


the Act. In this connection, reliance has been placed on 


decisions of the Supreme Court in 'SANJEEV LAL VS. 


COMMISSIONER OF INCOME TAX, CHANDIGARH', 


365 ITR 389 and therefore, the consideration has 


rightly been subjected to capital gains.  It is further 
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submitted that assessee is not entitled to produce the 


documents before this court without appropriate 


application which is supported by an affidavit. 


9. By way of rejoinder reply, learned counsel for 


the assessee submitted that this court may record a 


finding with regard to applicability of Section 50C in the 


fact situation of the case and may remit the matter to 


the tribunal to decide the issues arising out of 


substantial questions of law Nos.1 and 2. 


10. We have considered the submissions made 


by learned counsel for the parties and have perused the 


record.  Admittedly, the assessee has entered into an 


unregistered agreement viz., an agreement for sale on 


23.12.2005 with M/s Namaste Exports Ltd. For purchase 


of land measuring 3639.60 square meters for a 


consideration of Rs.4.25 Crores.  Before proceeding 


further, it is apposite to take note of relevant extract of 


Section 2(47) as well as Section 50C of the Act, which 
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read as under: 


2(47)"transfer", in relation to a capital 


asset, includes,—  


(i) the sale63, exchange63 or 


relinquishment63 of the asset ; or  


(ii) the extinguishment of any rights 


therein63 ; or  


(iii) the compulsory acquisition thereof 


under any law ; or  


(iv) in a case where the asset is 


converted by the owner thereof into, or is 


treated by him as, stock-in-trade of a 


business carried on by him, such conversion 


or treatment  


(iva) the maturity or redemption of a 


zero coupon bond; or 


(v) any transaction involving the 


allowing of the possession of any immovable 


property to be taken or retained in part 


performance of a contract of the nature 


referred to in section 53A67 of the Transfer of 


Property Act, 1882 (4 of 1882) ; or  


(vi) any transaction (whether by way of 


becoming a member of, or acquiring shares 


in, a co-operative society, company or other 
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association of persons or by way of any 


agreement or any arrangement or in any 


other manner whatsoever) which has the 


effect of transferring, or enabling the 


enjoyment of, any immovable property. 


Section 50C (1) Where the consideration 


received or accruing as a result of the transfer 


by an assessee of a capital asset, being land 


or building or both, is less than the value 


adopted or assessed or assessable by any 


authority of a State Government  (hereinafter 


in this section referred to as the "stamp 


valuation authority") for the purpose of 


payment of stamp duty in respect of such 


transfer , the value so adopted or assessed or 


assessable shall, for the purposes of 


Section48 be deemed to be the full value of 


the consideration received or accruing as a 


result of such transfer. 


Provided that where the date of the 


agreement fixing the amount of consideration 


and the date of registration for the transfer of 


the capital asset are not the same, the value 


adopted or assessed or assessable by the 
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stamp valuation authority on the date of 


agreement may be taken for the purposes of 


computing full value of consideration for such 


transfer. 


Provided further that the first proviso 


shall apply only in a case where the amount 


of consideration, or apart thereof, has been 


received by way of an account payee cheque 


or account payee bank draft or by use of 


electronic clearing system through a bank 


account or through such other electronic 


mode as may be prescribed on or before the 


date of the agreement for transfer. 


11. Thus, from perusal of the aforesaid 


provisions, it is axiomatic that explanation 1 to Section 


2(47) uses the term 'immovable property ' whereas, 


Section 50C uses the expression 'land' instead of 


immovable property. It is also pertinent to mention that 


wherever the legislature intended to expand the 


meaning of the land to include rights or interests in land, 


it has said so specifically viz., Section 35(1)(a), Section 
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54G(1), Section 54GA(1) and Section 269UA(d) and 


Explanation to Section 155(5A). Thus, Section 50C 


applies only in case of a transferor of land which in the 


instant case is M/s Namaste Exports and not the 


assessee who was only a consenting party and not a 


transferor / co-owner of the property. Undoubtedly,  the 


assessee had certain rights under the agreement, 


however, from the clear plain and unambiguous 


language employed in Section 50C, it is evident that the 


same does not apply to a case of rights in land.  It is 


equally well settled rule of statutory interpretation with 


regard to taxing statute that an assessee cannot be 


taxed without clear words for that purpose and every 


Act of the Parliament has to be read as per its natural 


construction of words.  For the aforementioned reasons, 


in our considered opinion, the provisions of Section 


50(c) are not applicable to the case of the assessee. In 


the result, the first substantial question of law is 


answered in the negative and in favour of the assessee. 
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12. However, since the substantial questions of 


law Nos.2 and 3 require adjudication of facts, therefore, 


the order of the tribunal dated 28.11.2014 insofar as it 


pertains to issues arising out of substantial question of 


law Nos.2 and 3, is hereby quashed and the matter is 


remitted to the tribunal for decision afresh in respect of 


the issues arising from substantial questions of law 


Nos.2 and 3. Therefore, it is not necessary for us to 


answer the substantial questions of law Nos.2 and 3.  


In the result, the appeal is disposed of. 


Sd/- 


JUDGE 


Sd/- 


JUDGE 
ss 
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