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$~1 to 3 


* IN THE HIGH COURT OF DELHI AT NEW DELHI 


 Date of Decision: 15.01.2021 


 


+  ITA 125/2020 


 PRINCIPAL COMMISSIONER OF INCOME TAX -12 … Appellant 


Through: Mr. Zoheb Hossain, Senior Standing 


Counsel. 


    Versus 


 


 SMT. KRISHNA DEVI      … Respondent 


Through: None. 


 


+  ITA 130/2020  


 


 PRINCIPAL COMMISSIONER OF INCOME TAX -12 … Appellant 


Through: Mr. Zoheb Hossain, Senior Standing 


Counsel. 


    Versus 


 


 HARDEV SAHAI GUPTA (GARG)   … Respondent 


    Through: None. 


 


+  ITA 131/2020  


 


 PRINCIPAL COMMISSIONER OF INCOME TAX -12 … Appellant 


Through: Mr. Zoheb Hossain, Senior Standing 


Counsel. 


    Versus 


 


 SMT. BINDU GARG     … Respondent 


Through: None. 


 


CORAM: 


HON’BLE MR. JUSTICE RAJIV SAHAI ENDLAW 


HON’BLE MR. JUSTICE SANJEEV NARULA 


  


JUDGMENT 


 


SANJEEV NARULA, J. (Oral) 
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CM APPL. 6933/2020 (for condonation of delay in re-filing) 


CM APPL. 7056/2020 (for condonation of delay in re-filing) 


CM APPL. 7057/2020 (for condonation of delay in re-filing) 


 


1. For the reasons stated in the applications, the delay of 11 days in re-


filing ITA 125/2020 and the delay of 13 days in re-filing ITA 130/2020 & 


ITA 131/2020, is condoned. 


2. The applications stand disposed of. 


ITA 125/2020, ITA 130/2020 & ITA 131/2020 


3. The present appeals under Section 260A of the Income Tax Act, 1961 


[hereinafter referred to as the ‘Act’] are directed against the common order 


dated 6th August, 2019 [hereinafter referred to as the ‘Impugned Order’] 


passed in ITA No. 1069/DEL/2019 (for AY 2014-15), 2772/DEL/2019 (for 


AY 2015-16) and other appeals for the same AYs, by the Income Tax 


Appellate Tribunal [hereinafter referred to as the ‘ITAT’]. However, the 


Impugned Order records the factual position only in respect of ITA No. 


1069/DEL/2019. 


4. The Revenue urges identical questions of law in all the afore-noted 


appeals with the only difference being the figures relating to the additions 


made under Section 68 read with Section 115BBE of the Act. Accordingly, 


the same are being decided by way of this common order. 


5. It is not in dispute, as noted in the Impugned Order, that the factual 


background in all the three appeals is quite similar. However, for the sake of 


convenience, the facts in respect of ITA 125/2020 are being noted and 


discussed elaborately. Briefly stated, the Respondent-Assessee is an 


individual who has derived income from interest on loan, FDR, NSC and 


bank interest under the head of ‘income from other sources’ in respect of 


A.Y. 2015-16. She filed her return of income, declaring total income of Rs. 


https://itatonline.org







 


ITA 125/2020 and connected matters  Page 3 of 10 


 


13,96,116/-. After claiming deduction of Rs. 1,60,000/- under Chapter VI-A, 


the total taxable income of Respondent was declared to be Rs. 12,36,120/-. 


The return was processed under Section 143(1) of the Act and thereafter the 


case was selected for scrutiny. During the scrutiny proceedings, the AO 


noticed that for the relevant year under consideration, the Respondent had 


claimed exempted income of Rs. 96,75,939/- as receipts from Long Term 


Capital Gain [hereinafter referred to as ‘LTCG’] under Section 10(38) of 


the Act. He inter alia concluded that the assessee had adopted a colorable 


device of LTCG to avoid tax and accordingly framed the assessment order 


under Section 143(3) of the Act at the total income of Rs. 1,09,12,060/-, 


making an addition of Rs. 96,75,939/- under Section 68 read with 115BBE 


of the Act on account of bogus LTCG on sale of penny stocks of a company 


named M/s Gold Line International Finvest Limited. The appeal before the 


CIT(A) was dismissed and additions were confirmed with the observation 


that the Respondent had introduced unaccounted money into the books 


without paying taxes. Further appeal filed by the Respondent before the 


learned ITAT was allowed in her favour, and the additions were deleted vide 


the Impugned Order, relevant portion whereof reads as under: 


“21. A perusal of the assessment order clearly shows that the 


Assessing officer was carried away by the report of the Investigation 


Wing Kolkata. It can be seen that the entire assessment has been 


framed by the Assessing Officer without conducting any enquiry from 


the relevant parties or independent source or evidence but has merely 


relied upon the statements recorded by the Investigation Wing as well 


as information received from the Investigation Wing. It is apparent 


from the Assessment Order that the Assessing Officer has not 


conducted any independent and separate enquiry in the case of the 


assessee. Even, the statement recorded by the Investigation Wing has 


not been got confirmed or corroborated by the person during the 


assessment proceedings. 


xx xx xx 
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23. It is provided u/s. 142 (2) of the Act that for the purpose of 


obtaining full information in respect of income or loss of any person, 


the Assessing Officer may make such enquiry as he considers 


necessary. In our considered view the Assessing Officer ought to have 


conducted a separate and independent enquiry and any information 


received from the Investigation Wing is required to be corroborated 


and affirm during the assessment by the Assessing Officer by 


examining the concerned persons who can affirm the statements 


already recorded by any other authority of the department. Facts 


narrated above clearly show that the Assessing Officer has not made 


any enquiry and the entire assessment order and the order of the first 


Appellate Authority are devoid of any such enquiry. 


24. The report from the Directorate Income Tax Investigation Wing, 


Kolkata is dated 27.04.2015 whereas the impugned sales transactions 


took place in the month of March, 2014. The exparte ad interim order 


of SEBI is dated 29.06.2015 wherein at page 34 under para 50 (a) 


M/s. Esteem Bio Organic Food Processing Ltd was restrained from 


accessing the securities market and buying selling and dealing in 


securities either directly or indirectly in any manner till further 


directions. A list of 239 persons is also mentioned in SEBI order which 


are at pages 34 to 42 of the order the names of the appellants do not 


find any place in the said list. At pages 58 and 59 the names of pre 


IPO transferee in the scrip of M/s. Esteem Bio Organic Food 


Processing Ltd is given and in the said list also the names of the 


appellants do not find any place. At page 63 of the SEBI order-trading 


by trading in M/s. Esteem Bio Qrganic food Processing Ltd – a further 


list of 25 persons is mentioned and once again the names of the 


appellants do not find place in this list also. 


25. As mentioned elsewhere the brokers of the assessee namely ISG 


Securities Limited and SMC Global Securities Limited are stationed at 


New Delhi and their names also do not find place in the list mentioned 


here in above in the SEBI order. There is nothing on record to show 


that the brokers were suspended by the SEBI nor there anything on 


record to show that the two brokers of the appellants mentioned here 


in above were involved in the alleged scam. The Assessing Officer has 


not even considered examining the brokers of the appellants. It is a 


matter of the fact that SEBI looks into irregular movements in share 


prices on range and warn investor against any such unusual increase 


in shares prices. No such warnings were issued by the SEBI. 
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26. There is no dispute that the statements which were relied by the 


Assessing Officer were not recorded by the Assessing Officer in the 


assessment proceedings but they were pre-existing statements 


recorded by the Investigation Wing and the same cannot be the sole 


basis of assessment without conducting proper enquiry and 


examination during the assessment proceedings itself. In our humble 


opinion, neither the Assessing Officer conducted any enquiry nor has 


brought any clinching evidences to disprove the evidences produced 


by the assessee. The report of Investigation Wing is much later than 


the dates of purchase / sale of shares and the order of the SEBI is also 


much later than the date of transactions transacted and nowhere SEBI 


has declared the transaction transacted at earlier dates as void. 


xx xx xx 


30. Considering the vortex of evidences, we are of the considered view 


that the assessee has successfully discharged the onus cast upon him 


by provisions of section 68 of the Act as mentioned elsewhere, such 


discharge of onus is purely a question of fact and therefore the 


judicial decisions relied upon by the DR would do no good on the 


peculiar plethora of evidences in respect of the facts of the case in 


hand and hence the judicial decisions relied upon by both the sides, 


though perused, but not considered on the facts of the case in hand.” 


6. Aggrieved by the aforesaid findings, the Revenue has filed the instant 


appeals contending that, notwithstanding the tax effect in the appeals falling 


below the threshold prescribed under Circular No. 23 dated 6th September, 


2019, the appeals are maintainable in view of the Office Memorandum dated 


16th September, 2019 issued by the CBDT, which clarifies that the monetary 


limits prescribed in the aforementioned circular shall not apply where an 


assessee is claiming bogus LTCG through penny stocks, and the appeals be 


heard on merits. 


7. Mr. Zoheb Hossain, learned senior standing counsel for the revenue 


(Appellant herein), contends that the learned ITAT has completely erred in 


law in deleting the addition, and thus the Impugned Order suffers from 


perversity. He submits that there are certain germane factual errors, 
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inasmuch as the learned ITAT has wrongly recorded that there was no 


independent enquiry conducted by the AO, when in fact the AO had issued 


notices to the companies in question under Section 133(6) of the Act. He 


points out that the observations recorded in para 25 of the Impugned Order 


are factually incorrect, and in conflict with para 4 of the order of the CIT(A) 


dated 24th December, 2018 which reads as follows: 


“4. Even the broker through whom the shares were dematerialized 


and sold i.e. SMC Global Securities Ltd. was also a part of the scam. 


This is a Delhi based broker whose regional office was also surveyed. 


The sub brokers were also surveyed and also statements recorded 


which confirmed the payment of cash commission by the beneficiaries 


for being part of the syndicate.”  


 


8. Mr. Hossain argues that in cases relating to LTCG in penny stocks, 


there may not be any direct evidence in the hands of the Revenue to establish 


that the investment made in such companies was an accommodation entry. 


Thus the Court should take the aspect of human probabilities into 


consideration that no prudent investor would invest in penny scrips. 


Considering the fact that the financials of these companies do not support 


the gains made by these companies in the stock exchange, as well as the fact 


that despite the notices issued by the AO, there was no evidence forthcoming 


to sustain the credibility of these companies, he argues that it can be safely 


concluded that the investments made by the present Respondents were not 


genuine. He submits that the AO made sufficient independent enquiry and 


analysis to test the veracity of the claims of the Respondent and after 


objective examination of the facts and documents, the conclusion arrived at 


by the AO in respect of the transaction in question, ought not to have been 


interfered with. In support of his submission, Mr. Hossain relies upon the 


judgment of this Court in Suman Poddar v. ITO, [2020] 423 ITR 480 


(Delhi), and of the Supreme Court in Sumati Dayal v. CIT, (1995) Supp. (2) 


SCC 453.  
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9. Mr. Hossain further argues that the learned ITAT has erred in holding 


that the AO did not consider examining the brokers of the Respondent. He 


asserts that this holding is contrary to the findings of the AO. As a matter of 


fact, the demat account statement of the Respondent was called for from the 


broker M/s SMC Global Securities Ltd under Section 133(6) of the Act, on 


perusal whereof it was found that the Respondent was not a regular investor 


in penny scrips.  


10.  We have heard Mr. Hossain at length and given our thoughtful 


consideration to his contentions, but are not convinced with the same for the 


reasons stated hereinafter. 


11. On a perusal of the record, it is easily discernible that in the instant 


case, the AO had proceeded predominantly on the basis of the analysis of the 


financials of M/s Gold Line International Finvest Limited. His conclusion 


and findings against the Respondent are chiefly on the strength of the 


astounding 4849.2% jump in share prices of the aforesaid company within a 


span of two years, which is not supported by the financials. On an analysis 


of the data obtained from the websites, the AO observes that the quantum 


leap in the share price is not justified; the trade pattern of the aforesaid 


company did not move along with the sensex; and the financials of the 


company did not show any reason for the extraordinary performance of its 


stock. We have nothing adverse to comment on the above analysis, but are 


concerned with the axiomatic conclusion drawn by the AO that the 


Respondent had entered into an agreement to convert unaccounted money by 


claiming fictitious LTCG, which is exempt under Section 10(38), in a pre-


planned manner  to evade taxes. The AO extensively relied upon the search 


and survey operations conducted by the Investigation Wing of the Income 


Tax Department in Kolkata, Delhi, Mumbai and Ahmedabad on penny 


stocks, which sets out the modus operandi adopted in the business of 
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providing entries of bogus LTCG. However, the reliance placed on the 


report, without further corroboration on the basis of cogent material, does 


not justify his conclusion that the transaction is bogus, sham and nothing 


other than a racket of accommodation entries. We do notice that the AO 


made an attempt to delve into the question of infusion of Respondent’s 


unaccounted money, but he did not dig deeper. Notices issued under 


Sections 133(6)/131 of the Act were issued to M/s Gold Line International 


Finvest Limited, but nothing emerged from this effort. The payment for the 


shares in question was made by Sh. Salasar Trading Company. Notice was 


issued to this entity as well, but when the notices were returned unserved, 


the AO did not take the matter any further. He thereafter simply proceeded 


on the basis of the financials of the company to come to the conclusion that 


the transactions were accommodation entries, and thus, fictitious. The 


conclusion drawn by the AO, that there was an agreement to convert 


unaccounted money by taking fictitious LTCG in a pre-planned manner, is 


therefore entirely unsupported by any material on record. This finding is 


thus purely an assumption based on conjecture made by the AO. This flawed 


approach forms the reason for the learned ITAT to interfere with the findings 


of the lower tax authorities. The learned ITAT after considering the entire 


conspectus of case and the evidence brought on record, held that the 


Respondent had successfully discharged the initial onus cast upon it under 


the provisions of Section 68 of the Act. It is recorded that “There is no 


dispute that the shares of the two companies were purchased online, the 


payments have been made through banking channel, and the shares were 


dematerialized and the sales have been routed from de-mat account and the 


consideration has been received through banking channels.” The above 


noted factors, including the deficient enquiry conducted by the AO and the 


lack of any independent source or evidence to show that there was an 


agreement between the Respondent and any other party, prevailed upon the 
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ITAT to take a different view. Before us, Mr. Hossain has not been able to 


point out any evidence whatsoever to allege that money changed hands 


between the Respondent and the broker or any other person, or further that 


some person provided the entry to convert unaccounted money for getting 


benefit of LTCG, as alleged. In the absence of any such material that could 


support the case put forth by the Appellant, the additions cannot be 


sustained.  


12. Mr. Hossain’s submissions relating to the startling spike in the share 


price and other factors may be enough to show circumstances that might 


create suspicion; however the Court has to decide an issue on the basis of 


evidence and proof, and not on suspicion alone. The theory of human 


behavior and preponderance of probabilities cannot be cited as a basis to turn 


a blind eye to the evidence produced by the Respondent. With regard to the 


claim that observations made by the CIT(A) were in conflict with the 


Impugned Order, we may only note that the said observations are general in 


nature and later in the order, the CIT(A) itself notes that the broker did not 


respond to the notices. Be that as it may, the CIT(A) has only approved the 


order of the AO, following the same reasoning, and relying upon the report 


of the Investigation Wing. Lastly, reliance placed by the Revenue on Suman 


Poddar v. ITO (supra) and Sumati Dayal v. CIT (supra) is of no assistance.  


Upon examining the judgment of Suman Poddar (supra) at length, we find 


that the decision therein was arrived at in light of the peculiar facts and 


circumstances demonstrated before the ITAT and the Court, such as, inter 


alia, lack of evidence produced by the Assessee therein to show actual sale 


of shares in that case. On such basis, the ITAT had returned the finding of 


fact against the Assessee, holding that the genuineness of share transaction 


was not established by him. However, this is quite different from the factual 


matrix at hand. Similarly, the case of Sumati Dayal v. CIT (supra) too turns 
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on its own specific facts. The above-stated cases, thus, are of no assistance 


to the case sought to be canvassed by the Revenue. 


13. The learned ITAT, being the last fact-finding authority, on the basis of 


the evidence brought on record, has rightly come to the conclusion that the 


lower tax authorities are not able to sustain the addition without any cogent 


material on record. We thus find no perversity in the Impugned Order. 


14.  In this view of the matter, no question of law, much less a substantial 


question of law arises for our consideration. 


15.   Accordingly, the present appeals are dismissed.  


 


 


SANJEEV NARULA, J 


 


 


 RAJIV SAHAI ENDLAW, J 


JANUARY 15, 2021 


nd 
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INCOME TAX : Mere classification of land in revenue record, as agricultural 
land, will not conclusively prove that nature of land was an agricultural land , 
hence, where no evidence was produced by assessee to establish character of 
land sold by it as agricultural land, Assessing Officer had rightly held that land 
was not an agricultural land  


■■■ 


[2021] 123 taxmann.com 291 (Madras)  


HIGH COURT OF MADRAS  


Commissioner of Income Tax, Business Ward III(4), Chennai 


v. 


GRK Reddy & Sons (HUF)* 


T. S. SIVAGNANAM AND MRS. V. BHAVANI SUBBAROYAN, JJ.  
T.C.A.NO.394 OF 2019† 
DECEMBER  16, 2020   


Section 2(14), read with section 45, of the Income-tax Act, 1961 - Capital asset 
(Agricultural land) - Assessment year 2008-09 - Whether mere classification of land in 
revenue record, as agricultural land, will not conclusively prove that nature of land was 
an agricultural land - Held, yes - Assessee filed return claiming exemption on profit 
arising on sale of agricultural land - Assessing Officer treated land as non-agricultural 
land and held that it would come within category of capital asset under section 2(14), 
chargeable to tax under head capital gains - Commissioner (Appeals) dismissed 
assessee's appeal - Tribunal reversed order passed by Commissioner(Appeals) only on 
ground that lands were shown as agricultural lands in revenue record during relevant 
period and, therefore, would not fall within purview of definition of capital asset under 
Act- However, it was found that nothing was brought on record by assessee to establish 
that agricultural operations were carried on prior to his purchase and after purchase - 
Further, conduct of assessee in selling property within a short period of one year to 
non-agriculturists and property being used to develop SEZ had not been taken note of 
by Tribunal while deciding character of land - Whether therefore, Tribunal erred in 
interfering with order passed by Commissioner(Appeals) - Held, yes [Paras 15 and 
16][In favour of revenue]  


CASE REVIEW 


  


CIT v. Ashok Kumar Rathi [2018] 89 taxmann.com 406/404 ITR 0173 (Mad.) (para 11) and M.S. 


Srinivasa Naicker v. ITO [2008] 169 Taxman 255/[2007] 292 ITR 481 (Mad.) (para 16) distinguished. 


CASES REFERRED TO 


  


Smt. Sarifabibi Mohmed Ibrahim v. CIT [1993] 70 Taxman 301/204 ITR 631 (SC) (para 5), CIT v. 


Ashok Kumar Rathi [2018] 89 taxmann.com 406/404 ITR 173 (Mad.) (para 11), Pr. CIT v. Mansi 


Finance Chennai Ltd. [2016] 73 taxmann.com 312/388 ITR 514 (Mad.) (para 13), Fazalbhoy Investment 


Co. (P.) Ltd. v. CIT [1989] 42 Taxman 22 (Bom.) (para 15), Rajiv Dass v. Dy. CIT [2019] 103 


taxmann.com 192/264 Taxman 40/414 ITR 37 (Delhi) (para 15) and M.S. Srinivasa Naicker v. ITO 


[2008] 169 Taxman 255/[2007] 292 ITR 481 (Mad.) (para 16). 



'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'

'javascript:void(0);'





V. Pushpa, Jr. St. Counsel  for the Appellant. Ashokpathy for the Respondent. 


JUDGMENT 


  


T.S. Sivagnanam, J. - This appeal has been filed by the Revenue under section 260-A of the 


Income-tax Act, 1961 [the 'Act' for brevity] challenging the order dated 19-2-2019 in 


I.T.A.No.2685/Chny/2018 passed by the Income-tax Appellate Tribunal Madras 'C' Bench, Chennai 


[hereinafter referred to as 'Tribunal'] for the assessment year 2008-2009 [for brevity 'AY'] . 


2. The Appeal was admitted on 26-6-2019 on the following Substantial Questions of Law: 


"i.   Whether, on the facts and circumstances of the case and in law, the 
Income-tax Appellate Tribunal was correct and justified in holding that the 
land sold was an agricultural land when the assessee purchased it with an 
intention to sell and sold it within short period of less than one year? and 


ii.    Whether, on the facts and circumstances of the case, the Income-tax 
Appellate Tribunal erred in ignoring the fact that the land purchased had 
potentiality of being developed into building site and no agricultural 
operations were carried out on the land by the assessee and hence, it was 
clearly an adventure in the nature of trade?" 


3. The assessee filed a return claiming exemption under section 10(1) of the Act with regard to the profit 


arising on sale for a land to the extent of Rs. 2,66,49,124/- on the ground that the land, which was sold 


was agricultural land. 


4. The assessee declared an agricultural income of Rs. 1,80,000/-for rate purposes. The regular 


assessment in the assessee's case was completed under section 143(3) of the Act by order dated 


28-12-2010. Subsequently, the proceedings were initiated by the Commissioner of Income-tax under 


section 263 of the Act dated 28-3-2013 and the show cause notice was issued to the assessee calling 


upon them to explain as to why the subject capital asset should not be considered as 'not being an 


agricultural land'. Inspite of opportunity, the assessee did not appear before the Commissioner of Income 


Tax. The authority proceeded to decide the matter on merits and passed an order on 28-3-2013 held the 


assessment order dated 28-12-2010 suffers from errors and it is prejudicial to the interest of the revenue 


and accordingly, the same was set aside and the assessing officer was directed to cause necessary 


enquiry giving reasonable opportunity to the assessee and to redo the assessment. This direction was 


complied by the assessing officer and notices were issued to the assessee, who appeared through the 


authorised representative, though belatedly, questionnaires were prepared and issued to the assessee and 


after considering all the aspects, the assessment was completed by order dated 14-3-2014 treating the 


land as 'non-agricultural land' and would come within the category of 'capital asset' under section 2(14) 


of the Act, chargeable to tax under the head 'capital gains'. Aggrieved by such order, the assessee 


preferred appeal to Commissioner of Income-tax (Appeals)-14, Chennai (CITA), who by order dated 


26-4-2018 dismissed the assessee's appeal. Aggrieved by the same, the assessee preferred the appeal 


before the Tribunal, which was allowed by the impugned order, challenging the order passed by the 


Tribunal, assessee is before us, by way of this Appeal. 


5. The Tribunal reversed the order passed by the CITA, who confirmed the order of assessment only on 


the ground that the lands were shown as agricultural lands in the revenue record during the relevant 


period and therefore, would not fall within the purview of the definition of 'capital asset' under the Act. 


Unfortunately, the Tribunal applied the wrong test and ignored the settled legal position, as held in the 


case of Smt. Sarifabibi Mohmed Ibrahim v. CIT [1993] 70 Taxman 301/204 ITR 631 (SC). The Hon'ble 


Supreme Court in the said decision had laid down thirteen factors/indicators, which would be relevant to 


determine the character of the land. They being as hereunder:— 
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"(1) Whether the land was classified in the revenue records as agricultural and whether it was 


subject to the payment of land revenue ? 


(2) Whether the land was actually or ordinarily used for agricultural purposes at or about the 


relevant time ? 


(3) Whether such user of the land was for a long period or whether it was of a temporary character 


or by way of a stopgap arrangement ? 


(4) Whether the income derived from the agricultural operations carried on in the land bore any 


rational proportion to the investment made in purchasing the land ? 


(5) Whether the permission under s. 65 of the Bombay Land Revenue Code was obtained for the 


non-agricultural use of the land ? If so, when and by whom (the vendor or the vendee) ? Whether 


such permission was in respect of the whole or a portion of the land ? If the permission was in 


respect of a portion of the land and if it was obtained in the past, what was the nature of the user of 


the said portion of the land on the material date ? 


(6) Whether the land, on the relevant date, had ceased to be put to agricultural use? If so, whether it 


was put to an alternative use ? Whether such cesser and/or alternative user was of a permanent or 


temporary nature ? 


(7) Whether the land, though entered in revenue records, had never been actually used for 


agriculture, that is, it had never been ploughed or tilled ? Whether the owner meant or intended to 


use it for agricultural purposes ? 


(8) Whether the land was situate in a developed area ? Whether its physical characteristics, 


surrounding situation and use of the lands in the adjoining area were such as would indicate that 6 6 


the land was agricultural ? 


(9) Whether the land itself was developed by plotting and providing roads and other facilities ? 


(10) Whether there were any previous sales of portions of the land for non-agricultural use ? 


(11) Whether permission under s. 63 of the Bombay Tenancy & Agricultural Lands Act, 1948, was 


obtained because the sale or intended sale was in favour of a non-agriculturist was for 


nonagricultural or agricultural user ? 


(12) Whether the land was sold on yardage or on acreage basis ? 


(13) Whether an agriculturist would purchase the land for agricultural purposes at the price at which 


the land was sold and whether the owner would have ever sold the land valuing it as a property 


yielding agricultural produce on the basis of its yield ?" 


6. The Hon'ble Supreme Court has also laid down as to how these factors are to be considered in each 


case and the ultimate decision will have to be reached on the balanced consideration of the totality of 


circumstances. 


7. Of the 13 questions, the question Nos. 5 and 11 may not be relevant for the case on hand. The answer 


to the other questions are as hereunder:— 


(i)   Yes. The land is classified as agricultural wet/dry land. 


(ii)   No 


(iii)   Stopgap arrangement. 







(iv)   No 


(vi)   No 


(vii)   No 


(viii)   Yes 


(ix)   No 


(x)   No 


(xii)   Sold on acreage basis 


(xiii)   No 
8. The answers, which we have given to the above questions are after noting the factual details, as culled 


out by the assessing officer, after direction was issued under section 263 of the Act by the CITA. 


9. The assessing officer has framed the questionnaire and has referred to Question Nos.8, 9, 10, 11, 12, 


13 and 14 in the assessment order, unfortunately, the assessee did not give any reply to the questionnaire 


supported by required documentary evidence. The submission of the authorised representative were all 


pertaining to the bank statement and other financial details, but nothing pertaining to the character of the 


land, which was specifically put to the assessee. Furthermore, we find from the assessment order dated 


14-3-2014, the assessee failed to co-operate in the assessment proceedings. Repeated notices were 


issued and only after summons were issued to the Kartha of the HUF, he had executed a power of 


attorney in favour of the another person, who appeared before the assessing officer. That apart, the lands 


were held by the assessee only for a short period of one year, sold to a company, in which the Kartha of 


the assessee was the Chairman. The land was put to use for construction of a special economic zone. The 


assessee offered in the assessment a sum of Rs. 1,80,000/- stated to be agricultural income, this plea was 


unsubstantiated. 


10. The Village Administrative Officer, who had been examined by the assessing officer stated that the 


land are barrel land, therefore, a decision cannot be taken merely based on entry in the revenue record. 


To be noted that the revenue records were not mutated in the name of the assessee, but stood in the name 


of the assessee's vendor. The holding period by the assessee is very crucial in the case, as it is only one 


year, all these factors were rightly taken note of by the assessing officer and held that the land is not an 


'agricultural land'. 


11. The argument of Mr.Ashok Pathy, learned counsel appearing for the respondent/assessee is that the 


burden of proof lies on the department and the land having been registered as an agricultural land, the 


assessee has discharged his burden and it is for the revenue to establish the same. In support of such 


contention, reliance was placed on the decision in the case of CIT v. Ashok Kumar Rathi [2018] 89 


taxmann.com 406/404 ITR 173 (Mad). In our considered view, this decision will not help the assessee's 


case because in the said case, the agricultural income, which was offered by the assessee was accepted 


and the assessee was assessed to agricultural income tax, however, in the instant case, the Revenue 


disputed the character of the land, as claimed by the assessee to be agricultural. 


12. A prima facie opinion was formed by the Commissioner while issuing direction under section 263 of 


the Act. The assessee was given opportunity to explain, which they fail to do. Thus, the initial onus 


though partially discharged by the assessee, when the same was put to challenge with relevant materials, 


the assessee could not explain, or in other words, failed to give any explanation. Therefore, onus on the 


revenue has been discharged and it shifted to the assessee, who failed to discharge the burden cast on 


them. Therefore, the decision cannot assist the assessee. 


13. Apart from the above, reliance was also placed in the case of Pr. CIT v. Mansi Finance Chennai Ltd. 


[2016] 73 taxmann.com 312/388 ITR 514 (Mad.). In the said decision, the fact finding authority as well 
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as the Tribunal held that there was sufficient evidence adduced by the assessee to prove that the subject 


lands have been put to agricultural operation before sale. 


14. Under the said facts and circumstances, the revenue's appeal was dismissed. The fact situation in the 


case on hand is entirely different and there was no evidence placed before the assessing officer or before 


the CITA or before the Tribunal to establish the character of the land, as claimed by the assessee to be 


agricultural. It is argued by the learned counsel for the assessee that the statements of the Village 


Administrative Officer was not put to the assessee, however, no such plea was raised before the Tribunal 


that they were put to prejudice on account of a statement given by the Village Administrative officer, 


therefore, to raise such a plea at this juncture, is impermissible. 


15. We also take note of the decision relied on by Ms.V.Pushpa, learned standing counsel for the 


appellant in the case of Fazalbhoy Investment Co. (P.) Ltd. v. CIT [1989] 42 Taxmann 22 (Bom) to hold 


that the finding of the Tribunal in the impugned order is utterly perverse. It has totally brushed aside the 


evidence, which was brought on record by the assessing officer, which was re-appreciated by the CITA 


to hold against the assessee. We also refer to the decision relied on by the revenue in the case of Rajiv 


Dass v. Dy. CIT [2019] 103 taxmann.com 192/264 Taxman 40/414 ITR 37 (Delhi), wherein the 


Tribunal took note of the facts and held that the assessee therein had undertook the agricultural activities 


for two years on sharing basis through a person on crop sharing (batai) basis. In the instant case, nothing 


was brought on record by the assessee to establish that the agricultural operations were carried on prior 


to his purchase and after purchase. 


16. Further, the conduct of the assessee in selling the property within a short period of one year and the 


property being used to develop the SEZ ought to have taken note of by the Tribunal while deciding the 


character of the land, as mere classification of the land in the revenue record, as agricultural land, does 


not conclusively prove that the nature of the land is an agricultural land. As noted above, the lands were 


transferred to non-agriculturists for non-agricultural purpose and this would also be one of the relevant 


factors to test the case of the assessee. The Tribunal relied on the decision in the case of M.S. Srinivasa 


Naicker v. ITO [2008] 169 Taxman 255/[2007] 292 ITR 481 (Mad.), the said Judgment could not have 


been applied to the case on hand because in the said decision on examining the facts and as admitted by 


the revenue, on the date of sale, agricultural operations were carried on in the lands, which is not so in 


the case of the assessee. Thus, for all the above reasons, we find that the Tribunal erred in interfering the 


order passed by the CIT[A] affirming the order of assessment dated 14-3-2014. 


In the result, the present Tax Case Appeal is allowed and the impugned order passed by the Tribunal is 


set aside and the substantial questions of law are answered in favour of the revenue. No costs. 


JK  


 


*In favour of revenue. 


†Arising out of Order passed by ITAT Chennai Bench 'C' in IT Appeal No. 2685 of 2018, dated 


19-2-2019. 
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1. By the order dated 2nd September 2015, a Division Bench of this Court directed that this Writ Appeal 


should be placed before the Chief Justice for considering the issue of referring following three questions 


to a larger Bench. The said three questions are as under: 


"1.   Whether the Division Bench judgment in the case of Commissioner of 
Income-tax v. Rinku Chakraborthy [2011] 242 ITR 425 lays down good law? 


2.   Whether the judgment in the Rinku Chakraborthy (supra) is per incurium in 
view of the fact that it relies upon the judgment of the Apex Court in the case 
of Kalyani Mavi & Co. v. Commissioner of Income-Tax 1976 CTR 85, which 
has been specifically overruled by the Apex Court in the case of Indian & 
Eastern Newspaper Society v. Commissioner of Income-tax [1979] 110 ITR 
996? 


3.   Whether 'reason to believe' in the context of Section 147 of the Income-tax 
Act can be based on mere 'change of opinion' of the Assessing Officer?" 


2. By an order dated 31st October 2017, the then Chief Justice placed the Appeal before a Full Bench. 


The constitution of Full Bench underwent change from time to time. The reference was heard on 8th 


January 2021. 


3. Though, the scope of adjudication is limited to decide three questions of law framed by the Division 


Bench and this Bench is not really concerned with the merits of the case, it is necessary to make a brief 


reference to the facts of the case only for the purpose of understanding how the controversy arises. 


4. The appellant manufacturers and sells computer hardware and other related products. The appellant 


provides warranty services to the customers and the price of the standard warranty period is covered by 


the sale price of the computer hardware and other products. The appellant provides extended or upsell 


warranty which covers the period beyond the standard warranty. The appellant charges additional 


amount of consideration for the extended warranty provided to the customers. Though, the appellant 


recovers the consideration for extended warranty with the price of the products along with sales tax or 


service tax, as the case may be, the revenue in connection with extended warranty is recognized and 







offered to Income-tax proportionately over the period of the service contract, which spreads beyond the 


financial year in which the sale in relation to the product in respect of which extended warranty is issued 


is made. The appellant has adopted "deferred revenue" system under the mercantile system of 


accounting. 


5. Scrutiny assessment proceedings as per Sub Section (3) of Section 142 of the Income-tax Act, 1961 


(for short "the said Act") were held for the Assessment Year 2009-10. According to the case of the 


appellant, at that stage, the Assessing Officer examined the issue of deferred revenue by calling for 


details from the appellant. According to the case of the appellant, the Assessing Officer agreed with the 


said accounting system followed by the appellant as regards accounting of the consideration for 


extended warranty. A notice dated 27th March 2014 under section 148 of the said Act was issued to the 


appellant by the Joint Commissioner of Income-tax stating therein that he had reason to believe that the 


income in respect of which the appellant is assessable to tax for the Assessment Year 2009-10 has 


escaped assessment within the meaning of Section 147 of the said Act. By a communication dated 25th 


April 2014, the joint Commissioner of Income-tax communicated the reasons to the appellant for 


reopening the assessment for Assessment Year 2009-10. While arriving at net revenue of Rs. 


31,10,85,96,000/- for the Assessment Year 2009-10, reduction of Rs. 2,16,89,00,773/- was made as 


smart debits deferred revenue account. It is alleged in the reasons that the said income of Rs. 


2,16,89,00,773/- had escaped assessment for the Assessment Year 2009-10. 


6. The appellant replied to the notice under section 148 of the said Act and objected to the reasons 


recorded by its reply dated 9th May 2014. It was submitted in the reply that the reasons recorded for 


reopening the assessment for the Assessment Year 2009-10 are based on mere change of opinion and 


hence, cannot be termed as valid reasons. It was submitted that as the Assessing Officer has taken a 


different view for different Assessment Years, it amounts to merely a change of opinion. The Joint 


Commissioner of Income-tax by a letter dated 24th February 2015 rejected the objections raised by the 


appellant and directed the appellant to appear for the reassessment proceedings for the Assessment Year 


2009-10. Being aggrieved by the said notice under section 148 and the rejection of preliminary 


objections raised by the petitioners to the said notice, a writ petition was filed before the learned Single 


Judge. By the Judgment and order which is impugned in the present Appeal, the learned Single Judge 


rejected the petition on the ground that there was no error in initiation of the proceedings under section 


148 of the said Act. 


7. By the judgment and order dated 2nd September 2015, by which the reference was made to the larger 


Bench, the Division Bench found that while passing the Assessment Order for the Assessment Year 


2009-10, the Assessing Officer actually considered the accounting system followed by the appellant and 


that the Assessing Officer had assumed that deferred amount was subjected to tax in the subsequent 


Assessment Year 2010-11. Ultimately, the Division Bench was of the opinion that there was neither 


"reason to believe" for the Assessing Officer to issue the notice under section 148 of the said Act for the 


Assessment Year 2009-10 nor reasons assigned by him satisfy the criteria for reopening the concluded 


assessment as laid down in Section 147 of the said Act. The Division Bench also observed that this is a 


case of mere change of opinion which will not warrant reopening of the concluded assessment for the 


Assessment Year 2009-10. 


8. The Division Bench relied upon the decision of a Division Bench of this Court in the case of the 


Commissioner of Income-tax and another v. Hewlett-Packard Globalsoft(P.) Ltd. [ITA Nos.65/2014 


C/w 66/2014 dt.14/08/2015] decided on 14th of August 2015. The said decision holds that "reason to 


believe" cannot be based on a mere change of opinion on the part of the Assessing Officer. However, 


attention of the Division Bench was invited to a decision of another Division Bench of this Court in the 


case of Commissioner of Income-tax and another v. Rinku Chakraborthy [2011] 242 CTR 425. The said 


decision of the Division Bench was based on the decision of the Apex Court in the case of Kalyanji 







Mavji and Company v. CIT West Bengal - II [1976] 1 SCC 985. In the said decision, the Apex Court 


while interpreting clause (b) of Sub Section (1) of Section 34 of the Income-tax Act, 1922 (for short "the 


Old Act") held that concluded assessment can be reopened where in the original assessment, the income 


liable to tax has escaped assessment due to oversight, inadvertence or a mistake committed by the 


Assessing Officer. The Division Bench thereafter referred to a subsequent decision of the Apex Court of 


a Bench of three Hon'ble Judges in the case of Indian and Eastern Newspaper Society, New Delhi v. 


Commissioner of Income Tax, New Delhi [1979] 4 SCC 248. In the said decision, it was held that the 


law laid down in the case of Kalyanji Mavji and Company (supra) was not correct. However, after 


finding that there was a conflict between the view taken by two coordinate Division Benches in the 


cases of Hewlett-Packard (supra) and Rinku Chakraborthy (supra) respectively, the Division Bench 


referred the above quoted questions for decision of a larger Bench. 


9. We have heard the submissions of the learned Senior Counsel Mr. Percy Pardiwalla for 


appellant-assessee and the learned counsel Shri K.V. Aravind for the respondents - revenue. 


10. Following is the gist of submissions made by Shri Padiwalla: 


(a)   In the case Rinku Chakraborthy (supra), the Division Bench concluded that 
where an Assessing Officer erroneously fails to tax a part of the assessable 
income, there is an income escaping assessment and, accordingly, the 
Assessing Officer has jurisdiction under section 147 to reopen the 
assessment. In doing so, it relied on the observations of the Apex Court in 
the case of Kalyanji Mavji and Company (supra). He submitted that the 
observations made in the case of Kalyanji Mavji and Company (supra) are no 
longer good law in their entirety, in the light of the subsequent decision of the 
Apex Court in the case of Indian and Eastern Newspaper Society (supra), 
where the Apex Court held that those particular observations in Kalyanji 
Mavji and Company (supra) did not lay down the correct position of law. In 
the light of the observations of the Apex Court in the case of Indian and 
Eastern Newspaper Society (supra), it is clear that a mistake, oversight or 
inadvertence in assessing any income would not give a power to an 
Assessing Officer to reopen the assessment by exercise of powers under 
section 147 of the Act. That would amount to a review, which is outside the 
scope of Section 147 of the Act. 


(b)   The subsequent Judgment of the Apex Court in the case of Indian and 
Eastern Newspaper (supra) was not brought to the notice of this Hon'ble 
Court in the case of Rinku Chakraborthy (supra). He urged that there are 
specific provisions in the Act for correcting errors/mistakes, like the power of 
rectification under section 154 of the Act and one cannot resort to Section 
147 to correct errors or to review an earlier order. 


(c)   Further, the learned Senior Counsel relied upon various other decisions in 
support of his submission including the decision in the case of Commissioner 
of Income-tax, Delhi v. Kelvinator of India Ltd. [2010] 320 ITR 561. He would, 
therefore, submit that the first and third questions framed by the Division 
Bench will have to be answered in the negative and the second question will 
have to be answered in the affirmative. 


11. The learned counsel appearing for the respondents - revenue relied upon various decisions on the 


question of scope of interference with the proceedings under section 148 of the said Act by a Writ Court. 


His submission is that the Court cannot go into the sufficiency or correctness of the material on the basis 


of which concluded assessment is sought to be reopened. He relied upon decisions of the Apex Court in 







the case of S. Narayanappa v. CIT [1967] 63 ITR 219 (SC) and Reymond Wollen Mills Ltd. v. ITO and 


others [1999] 236 ITR 0034 (SC). He urged that whether reopening of the assessment is based merely 


on change of opinion or not is a question which depends on facts of each case. He urged that while 


deciding the reference, this Court ought not to go into the merits of the case. 


12. We have given careful consideration to the submissions. We are dealing with a reference to a larger 


bench where we have been called upon to decide the questions formulated by a Division Bench of this 


Court. The first two questions revolve around the issue whether the Division Bench of this Court in the 


case of Rinku Chakraborthy (supra) has laid down the correct law. We must, therefore, refer to the 


decision in the case of Rinku Chakraborthy (supra). This was a case where the Tribunal had interfered 


with proceedings initiated in accordance with Section 147 of the said Act. The Tribunal held that 


reopening of an assessment on the basis of a mere change of opinion was not justified. The submission 


before the High Court was that it was not a case of change of opinion by the Assessing Officer, but it 


was a case of an income escaping the assessment. In paragraph 17 of the said decision, the Division 


Bench held thus: 


"17. It is in this background, it is necessary to look into the judgment of the Apex Court, where the 


scope of reassessment has been explained. The leading case on the point is Kalyanji Mavji & Co. v. 


CIT 1976 CTR (SC) 85 : [1976] 102 ITR 287 (SC). The Supreme Court dealing with s. 34(1)(b) of 


1922 Act, has held as under: 


"On a combined review of the decisions of this Court the following tests and principles would apply 


to determine the applicability of s. 34(1)(b) to the following categories of cases: 


(1)   where the information is as to the true and correct state of the law derived from 


relevant judicial decisions; 


(2)   where in the original assessment the income liable to tax has escaped assessment due 


to oversight, inadvertence or a mistake committed by the ITO. This is obviously 


based on the principle that the taxpayer would not be allowed to take advantage of an 


oversight or mistake committed by the taxing authority; 


(3)   where the information is derived from an external source of any kind. Such external 


source would include discovery of new and important matters or knowledge of fresh 


facts which were not present at the time of the original assessment; 


(4)   where the information may be obtained even from the record of the original 


assessment from an investigation of the materials on the record, or the facts 


disclosed thereby or from other enquiry or research into facts or law. 


If these conditions are satisfied then the ITO would have complete jurisdiction to reopen the 


original assessment. It is obvious that where the ITO gets no subsequent information, but merely 


proceeds to reopen the original assessment without any fresh facts or materials or without any 


enquiry into the materials which form part of the original assessment, s. 34(1)(b) would have no 


application." 


(Underlines supplied) 


Based on the said decision of the Apex Court, this Court held that: 


(a)   Where in the original assessment, the income liable to tax escapes 
assessment due to oversight or inadvertence or a mistake committed by 
Assessment Officer, the jurisdiction to reopen the original assessment vests 
in the Assessment Officer. 







(b)   A tax payer should not be allowed to take advantage of an oversight or 
mistake committed by Assessment Officer. 


13. Thus, what is held in the case of Rinku Chakraborthy is clearly based on the decision of the Apex 


Court in the case of Kalyanji Mavji and Company and in particular what is held in clause (2) highlighted 


above. 


In paragraph 13 of the decision of Kalyanji Mavji and Company (supra) it was held thus: 


"13. On a combined review of the decisions of this Court the following tests and principles would 


apply to determine the applicability of Section 34(1)(b) to the following categories of cases: 


"(1)   Where the information is as to the true and correct state of the law derived from 


relevant judicial decisions; 


(2)   Where in the original assessment the income liable to tax has escaped assessment 


due to oversight, inadvertence or a mistake committed by the Income-tax Officer. 


This is obviously based on the principle that the taxpayer would not be allowed to 


take advantage of an oversight or mistake committed by the taxing authority; 


(3)   Where the information is derived from an external source of any kind. Such external 


source would include discovery of new and important matters or knowledge of fresh 


facts which were not present at the time of the original assessment; 


(4)   Where the information may be obtained even from the record of the original 


assessment from an investigation of the materials on the record, or the facts 


disclosed thereby or from other enquiry or research into facts or law." 


If these conditions are satisfied then the Income-tax Officer would have complete jurisdiction to 


reopen the original assessment. It is obvious that where the Income Tax Officer gets no subsequent 


information, but merely proceeds to reopen the original assessment without any fresh facts or 


materials or without any enquiry into the materials which form part of the original assessment, 


Section 34(1)(b) would have no application." 


(Underlines supplied) 


14. In the case of Indian and Eastern Newspaper Society (supra), one of the issues which arose for 


consideration was whether reassessment is justified on the basis of an error found by the Assessing 


Officer on the reconsideration of the same material, which was before him when he made the original 


assessment. Another issue before the Apex Court was whether a view expressed by an internal auditor of 


the Income-tax Department on a point of law can be regarded as an information within the meaning of 


clause (b) of Section 147 of the said Act. The Apex Court considered its several earlier decisions and in 


paragraph 14 of the said decision, the Apex Court held thus: 


"14. Now, in the case before us, the Income-tax Officer had, when he made the original assessment, 


considered the provisions of Sections 9 and 10. Any different view taken by him afterwards on the 


application of those provisions would amount to a change of opinion on material already considered 


by him. The Revenue contends that it is open to him to do so, and on that basis to reopen the 


assessment under section 147(b). Reliance is placed on Kalyanji Mavji & Co. v. CIT, where a 


Bench of two learned Judges of this Court observed that a case where income had escaped 


assessment due to the "oversight, inadvertence or mistake" of the Income-tax Officer must fall 


within Section 34(1)(b) of the Indian Income-tax Act, 1922. It appears to us, with respect, that the 


proposition is stated too widely and travels farther than the statute warrants insofar as it can be said 


to lay down that if, on reappraising the material considered by him during the original assessment, 


the Income-tax Officer discovers that he has committed an error in consequence of which income 







has escaped assessment it is open to him to reopen the assessment. In our opinion, an error 


discovered on a reconsideration of the same material (and no more) does not give him that power. 


That was the view taken by this Court in Maharaj Kumar Kamal Singh v. CIT, CIT v. Raman & Co. 


and Bankipur Club Ltd. v. CIT and we do not believe that -the law has since taken a different 


course. Any observations in Kalyanji Mavji & Co. v. CIT suggesting the contrary do not, we say 


with respect, lay down the correct law." 


(Underlines supplied) 


15. Hence, Apex Court expressly held that the law laid down by a Bench of two Hon'ble Judges of the 


Apex Court in the case of Kalyanji Mavji and Company (supra) was not correct. The Apex Court after 


noticing the view taken in its earlier decision in the case of Kalyanji Mavji and Company (supra) 


expressly held that an error discovered on reconsideration of the same material does not give the 


Income-tax Officer the power to reopen a concluded assessment. 


16. At this stage, we may make a useful reference to a subsequent decision of the Apex Court in the case 


of CIT v. Kelvinator of India Ltd. (supra). It is a decision of the Bench of three Hon'ble Judges. In 


paragraphs 3.1 and 3.2 of the said decision, the Apex Court has quoted Section 147 which existed prior 


to 1st April 1989 and after 1st April 1989. Paragraphs 3.1 and 3.2 of the said decision read thus: 


"3.1 After enactment of Direct Tax Laws (Amendment) Act, 1987, i.e., prior to 1-4-1989, section 


147 of the Act, reads as under: 


"147. Income escaping assessment.- If the Assessing Officer, for reasons to be recorded by him in 


writing, is of the opinion that any income chargeable to tax has escaped assessment for any 


assessment year, he may, subject to the provisions of sections 148 to 153, assess or reassess such 


income and also any other income chargeable to tax which has escaped assessment and which 


comes to his notice subsequently in the course of the proceedings under this section, or recompute 


the loss or the depreciation allowance or any other allowance, as the case may be, for the 


assessment year concerned (hereafter in this section and in sections 148 to 153 referred to as the 


relevant assessment year)." 


3.2 After the Amending Act, 1989, section 147 reads as under: 


"147. Income escaping assessment.- If the Assessing Officer has reason to believe that any income 


chargeable to tax has escaped assessment for any assessment year, he may, subject to the provisions 


of sections 148 to 153, assess or reassess such income and also any other income chargeable to tax 


which has escaped assessment and which comes to his notice subsequently in the course of the 


proceedings under this section, or recomputed the loss or the depreciation allowance or any other 


allowance, as the case may be, for the assessment year concerned (hereafter in this section and in 


sections 148 to 153 referred to as the relevant assessment year)." 


(Underlines supplied) 


We are concerned with the provision of Section 147 as amended with effect from 1st April 1989. In 


paragraph 4 of the said decision, the Apex Court held thus: 


"4. On going through the changes, quoted above, made to Section 147 of the Act, we find that, prior 


to the Direct Tax Laws (Amendment) Act, 1987, reopening could be done under the above two 


conditions and fulfilment of the said conditions alone conferred jurisdiction on the assessing officer 


to make a back assessment, but in Section 147 of the Act (with effect from 1-4-1989), they are 


given a goby and only one condition has remained viz. that where the assessing officer has reason to 


believe that income has escaped assessment, confers jurisdiction to reopen the assessment. 







Therefore, post-1-4-1989, power to reopen is much wider. However, one needs to give a schematic 


interpretation to the words "reason to believe" failing which, we are afraid, Section 147 would give 


arbitrary powers to the assessing officer to reopen assessments on the basis of "mere change of 


opinion", which cannot be per se reason to reopen. We must also keep in mind the conceptual 


difference between power to review and power to reassess. The assessing officer has no power to 


review; he has the power to reassess. But reassessment has to be based on fulfilment of certain 


precondition and if the concept of "change of opinion" is removed, as contended on behalf of the 


Department, then, in the garb of reopening the assessment, review would take place. One must treat 


the concept of "change of opinion" as an in-built test to check abuse of power by the assessing 


officer. Hence, after 1-4-1989, assessing officer has power to reopen, provided there is "tangible 


material" to come to the conclusion that there is escapement of income from assessment. Reasons 


must have a live link with the formation of the belief. Our view gets support from the changes made 


to Section 147 of the Act, as quoted hereinabove. Under the Direct Tax Laws (Amendment) Act, 


1987, Parliament not only deleted the words "reason to believe" but also inserted the word 


"opinion" in Section 147 of the Act. However, on receipt of representations from the companies 


against omission of the words "reason to believe", Parliament reintroduced the said expression and 


deleted the word "opinion" on the ground that it would vest arbitrary powers in the assessing 


officer. 


"7.2 Amendment made by the Amending Act, 1989, to reintroduce the expression 'reason to 


believe' in section 147. - A number of representations were received against the omission of the 


words 'reason to believe' from section 147 and their substitution by the 'opinion' of assessing 


officer. It was pointed out that the meaning of the expression, 'reason to believe' had been explained 


in a number of court rulings in the past and was well settled and its omission from section 147 


would give arbitrary powers to the Assessing Officer to reopen past assessments on mere change of 


opinion. To allay these fears, the Amending Act, 1989 has again amended section 147 to 


reintroduce the expression 'has reason to believe' in place of the words 'for reasons to be recorded 


by him in writing, is of the opinion'. Other provisions of the new section 147, however, remain the 


same." 


(Underlines supplied) 


17. Thus, what is held by the Apex Court is that when a power under section 147 is to be exercised, 


concept of change of opinion must be treated as an inbuilt test to check abuse of power of the Assessing 


Officer. Further, it is held that after 1st April 1989, the Assessing Officer has power to reopen provided 


there is a tangible material to come to the conclusion that there is escapement of income from 


assessment. The Apex Court held that mere change of opinion on consideration of the same material is 


no ground to invoke Section 147 of the said Act. 


18. As noted earlier, the decision in the case of Rinku Chakraborthy (supra) is based only on what is 


held in clause (2) of paragraph 13 of the decision in the case of Kalyanji Mavji and Company (supra). 


The decision rendered in the case of Kalyanji Mavji and Company (supra) was by a Bench of two 


Hon'ble Judges. Subsequently, a larger Bench of three Hon'ble Judges in the case of Indian and Eastern 


Newspaper Society (supra) has clearly held that oversight, inadvertence or mistake of the Assessing 


Officer or error discovered by him on the reconsideration of the same material does not give him power 


to reopen a concluded assessment. It was expressly held that the decision in the case of Kalyanji Mavji 


and Company (supra), on this aspect does not lay down the correct law. The decision in the case of 


Rinku Chakraborthy (supra) is based solely on the decision of the Apex Court in the case of Kalyanji 


Mavji and Company (supra) and in particular what is held in clause (2) of paragraph 13. The said part is 


held as not a good law by a subsequent decision of the Apex Court in the case of Indian and Eastern 


Newspaper Society (supra). 







19. Therefore, in the light of law laid down in the case of Indian and Eastern Newspaper Society 


(supra), the first question will have to be answered in the negative by holding that the decision in the 


case of Rinku Chakraborthy does not lay down correct position law to the extent to which it follows 


what is held in clause (2) of paragraph 13 of the decision of the Apex Court in the case of Kalyanji 


Mavji and Company (supra). The second question will have to be answered in the affirmative. In view 


of the consistent decisions of the Apex Court holding that "reason to believe" in the context of Section 


147 of the Income-tax cannot be based on mere change of opinion of the Assessing Officer, the third 


question will have to be answered in the negative. In fact, in view of settled law, framing of question 


No. 3 was not warranted at all. 


20. We make it clear that we have not made any adjudication on the controversy on the merits of Writ 


Appeal and now the Appeal will have to be placed before concerned Division Bench for deciding the 


same on merits in the light of what we have held above. The questions whether a case for reopening of 


the assessment in accordance with Section 147 of the said Act is made out and whether a Writ Court 


ought to interfere with the impugned notice, are left to be decided by a Division Bench. 


21. We conclude by recording following answers: 


Question No. 1 is answered in the negative. 


Question No. 2 is answered in the affirmative. 


Question No. 3 is answered in the negative. 


Registrar (Judicial) shall place this Writ Appeal before the concerned Division Bench. 


■■  
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Pronounced on:-  14  th     October, 2020


JUDGMENT (Per M. S. Sonak, J.):


Heard Ms. Susan Linhares, for the appellants and Mr. Kantak,


learned Senior Advocate along with Mr. Nikhil Pai for the respondents.


2. The  learned  counsel  state  that  both  these  appeals  may  be


disposed  of  by  a  common  judgment  and  order  since,  the  issues


involved  in  both  these  appeals  are  virtually  identical  and  also  the


substantial questions of law as framed, are identical.


3. Tax  Appeals  were  admitted  on  25.09.2014  on  the  following


substantial questions of law:-


(A)  Whether  on  the  facts  and circumstances  of  the  case,  the
Tribunal was correct in law and not perverse in its findings in
deleting the amount of Rs.11,26,50,112/- made by the Assessing
Authority towards unaccounted cash receipts?


(B)  Whether  on  the  facts  and circumstances  of  the  case,  the
Tribunal  was  correct  in  law  and  not  perverse  in  its  findings
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deleting the amount of Rs.8,49,49,888/- made by the Assessing
Authority towards unaccounted cash receipts?


4. The assessees in these appeals are individuals.  They are in fact,


spouses of one another.  Since they were found to be eligible for the


benefits  under Section 5A of the Income Tax Act,  1961 (said Act),


50% of their income was brought to tax in the hands of the spouse.


Hence,  there  were two separate  but  identical  assessment  orders  and


consequently,  there  are  these  two  appeals,  which  can  as  well  be


considered and disposed of by a common judgment and order.


5. The assessees filed their return of income declaring total income


of `7,36,911/- for the year previous to the relevant assessment year.


6. Thereafter,  on  25.02.2010,  a  search  was  conducted  under


Section 132 of the said Act in the residential premises of the assessees


at  Dona  Paula,  Goa.  The  case  was  then  centralized  vide  the


Commissioner's order dated 16.07.2010 and notices dated 20.01.2011


under Section 153(A) of the said Act were served upon the assessees on


25.01.2011 calling for their returns for the relevant assessment years.


7. After reminders, the assessees filed their returns, again declaring


total income of `7,36,910/- and agricultural income of `30,000/-.


8. Notices were issued under Section 142(2) and 143(1) of the said


Act  to  the  assessees.   The  assessing  officer  (AO)  vide  order  dated
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29.12.2011  finalized  the  assessment  by  adding  an  amount  of


`19,76,00,000/-  on  account  of  the  unaccounted cash  receipts  from


Shri N. Suryanarayana and  `30,00,000/- on account of unexplained


investments by the assessees.


9. The  assessees,  aggrieved  by  the  aforesaid  additions  to  the


declared income, appealed the assessment order dated 29.12.2011 to


the Commissioner (Appeals), who partly allowed the assessees’ appeal.


From out of the addition of  `19.76 crores, addition to the extent of


`8,49,49,888/- was sustained. However, the  addition to the extent of


`11.76  crores  was  deleted.  Similarly,  the  Commissioner  (Appeals),


sustained  the  addition  of  `30  lakhs  on  account  of  unexplained


investments  by  the  assessees.  This  is  evident  from  the  order  dated


27.03.2013 made by the Commissioner (Appeals).


10. Both the assessees as well as the Revenue appealed to the Income


Tax  Appellate  Tribunal  (ITAT)  against  the  order  dated  27.03.2013


made  by  the  Commissioner  (Appeals).  The  ITAT,  by  its  impugned


order dated 31.07.2013, allowed the assessees’ appeal and dismissed the


appeal instituted by the Revenue. Hence, the present appeals on the


aforesaid substantial questions of law.


11. Ms. Linhares, the learned counsel for the Revenue submits that


the ITAT has misconstrued the provisions of Section 68 of the said Act


and  the  finding  recorded  by  the  ITAT  reversing  the  concurrent
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findings by the assessing officer  and the Commissioner  (Appeals)  is


vitiated by perversity. She, therefore, submits that the two substantial


questions of law as raised be answered in favour of the Revenue and


against the assessees.


12. Ms. Linhares submits that in this case, the ITAT has only taken


into consideration the circumstance that the amount of `8,49,49,888/-


was  credited  by  M/s.  Prasad  Properties  into  the  accounts  of  the


assessees  by cheque and further  one of  the partners  of  M/s.  Prasad


Properties had owned up to making such payment to the assessees by


way of loan. Ms. Linhares submits that there is overwhelming evidence


on record which establishes  beyond reasonable  doubt  that  the  firm


M/s. Prasad Properties could never have made such a huge payment to


the assessees  and the partners  of  this  firm were virtually  persons of


straw.  She  points  out  that  this  firm  was  never  registered  and  was


dissolved  within  a  period  of  hardly  one  year  from  its  alleged


incorporation. She pointed out that this  firm had neither  any bank


account nor permanent account number (PAN) issued to it.


13. Ms.  Linhares  submits  that  the  explanation  about  the  huge


amount of `8.49 crores being carried in cash from Chennai to Goa was


too fantastic to deserve any credit. She pointed out that there is no


explanation as to why this cash was allegedly carried by road for 1046


kms. and thereafter deposited in Goa. She pointed out that it is quite


evident that all these transactions could not have been carried out in
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the normal course of business and therefore, both the assessing officer


and Commissioner (Appeals), quite correctly held that the explanation


offered by the assessees was far from satisfactory.


14. Ms. Linhares submits that the ITAT by ignoring all this material


evidence  has  accepted  the  assessees’  explanation  and  ordered  the


deletion  of  `8.49 crores  added to  the  income of  the  assessees.  She


pointed  out  that  the  finding  recorded  by  the  ITAT  is  vitiated  by


perversity and misconstruction of the provisions of Section 68 of the


said  Act.  She  relies  on  CIT  v.  M/s.  Mussadilal  Ram  Bharose  –


1987(2) SCC 39 in support of her submissions.


15. Mr.  Kantak,  learned senior  advocate  for  the  assessees  submits


that once the assessees indicate the source from whom the amounts


were  received  by  cheque  and  further,  such  source  confirms  the


payment, the burden which the law casts upon the assessees is fully


discharged. He submits that thereafter, onus shifts upon the Revenue


to establish that nevertheless,  the amount represents an unexplained


income of the assessees.


16. Mr. Kantak submits that in this case, both the assessing officer


and  Commissioner  (Appeals)  had  raised  certain  doubts  about  the


source from which M/s. Prasad Properties may have arranged for the


amount of `8.49 crores. He submits that the source of the source is not


at all  relevant consideration in such matters.  If  at all,  there are any
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doubts about the source of the source, then, it is for the Revenue, to


take out appropriate proceedings against the source and not against the


assessees in the present case. Mr. Kantak submits that this error on the


part  of  the  assessing officer  and Commissioner  (Appeals)  was  quite


correctly set right by the ITAT relying upon the decisions in  CIT v.


Tania  Investments  P.  Ltd.  –  322  ITR 394,  CIT v.  Daulat  Ram


Rawatmull  –  (1973)  3  SCC 133,  Aravali  Trading Co.  v.  ITO –


187 Taxman.com 338 (Raj),  Nemi Chand Kothari v. CIT – 264


ITR 254 (Gau).  Mr. Kantak, therefore, submits that no substantial


questions of law as framed arise in this matter and both these appeals


be therefore dismissed.


17.  The rival contentions now fall for our determination.


18.  At the outset, we may deal with the first substantial question of


law, which relates to the deletion of the amount of  `11,26,50,112/-


towards  unaccounted  cash  receipts.  This  will  have  to  be  answered


against the Revenue and in favour of the assessees by accepting the


reasoning  of  the  Commissioner  (Appeals)  in  his  order  dated


27.03.2013.  The  Commissioner  (Appeals),  has  not  held  that  this


amount  was  accounted  for  by  the  assessees  but  the  Commissioner


(Appeals)  has  held  that  no inferences  need to  be  drawn  about this


amount simply because there is material on record that this amount


was paid to M/s. Good Earth Developers and M/s. Raj Hospitality Pvt.


Ltd.   Therefore, the nature of such amounts can be very well assessed
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in the hands of said recipients and need not be assessed in the hands of


the assessees.


19.  Since, there is material on record, that this amount of  `11.26


crores or thereabouts was paid by the assessees to the aforesaid two


entities and since there is evidence on record that the aforesaid two


entities  had  admitted  to  the  receipt  of  the  said  amount,  the


Commissioner (Appeals), was quite right in taking the view that such


amounts are best assessed in the hands of the two entities and not in


the hands of the assessees.


20. Ms. Linhares was unable to satisfy us that there was any illegality


in  the  view  taken  or  any  perversity  in  the  approach  of  the


Commissioner (Appeals) in so far as the treatment of this amount of


`11.26 crores was concerned. Accordingly, the first substantial question


of law needs to be answered against the Revenue and in favour of the


assessees.  However, by clarifying that such an answer ought not to be


construed to mean that the assessees have explained satisfactorily the


nature and source of this amount. This question is answered against


the  Revenue  only  because  we  agree  with  the  view  taken  by  the


Commissioner (Appeals) that it is only appropriate that this amount is


assessed in the hands of the two recipient entities as aforesaid and not


the assessees.


21. The answer to the second substantial question of law depends
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upon the application of the provisions of Section 68 of the said Act to


the facts and circumstances as borne out of the record in this case.


22. Section 68 of the said Act, inter alia provides that where any sum


is found credited in the books of assessees maintained for any previous


year, and the assessees offer no explanation about  nature and source


thereof or explanation offered by him is, not found to be satisfactory,


the sum so credited may be charged to income tax as the income of the


assessees of that previous year. Two provisos are dealing with the share


application money and venture capital fund, with which we are not


concerned in these appeals.


23. The record, in this case, indicates that hardly any explanation as


such  was  offered  by  the  assessees  when  called  upon  to  explain  the


transactions leading to the transfer of this huge amount of `8.49 crores


into their  bank accounts on 10.03.2007.  Even the source was  not


indicated by the assesses but the same was unearthed by the Revenue


by probing the bank accounts and the money trail.


24. The assessees neither cooperated nor were they candid.  It is only


as the probe deepened, the assessees and their alleged sources began to


offer some halfhearted explanations, which, as found by the AO and


the Commissioner (Appeals) were far from satisfactory.  


25. The  ITAT,  in  its  impugned  order  dated  31.07.2013,  has,
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however,  purported  to  accept  the  assessee's'  so-called  explanation


relying almost entirely upon the following three circumstances:-


(a) That  this amount of  `8.49 crores was transferred into the
assessees'  bank  account  at  Development  Credit  Bank,  Panaji
Goa  on  10.03.2007.   The  ITAT  regards  this  as  a  transfer
through a "normal banking channel".


(b) That this amount of `8.49 crores was transferred from out of
the bank accounts of Siraj Sheikh (assessees' brother/brother in
law) and Vijay Kumar Rao (assessees' close friend)  held in the
same bank. The ITAT has held that the identity of the source
was thus established.


(c)  That  the  identified  sources  have  confirmed  having  made
these payments to the assessees.


26. Based almost entirely upon the aforesaid three circumstances and


virtually ignoring all other circumstances emanating from the record,


the ITAT, in its impugned order dated 31.07.2013, has rather abruptly


concluded that ".......therefore, in our opinion, the requirement u/s 68


is proved beyond any doubt by the Assessee.  Therefore we are of the


view that no addition is required/sustainable".  The ITAT, by reference


to the rulings in Tania Investment P. Ltd. (supra), Aravali Trading Co.


(supra), and Nemi Chand Kothari (supra), has held that if the identity


of  the  creditor  is  established  and  the  monies  are  received  through


banking  channel,  then, the  assessees  are  not  required  to  prove the


source of the source in such matters.


27. According to us, the ITAT, in this case, has grievously erred both
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on facts as well as in law, in interfering with the well-reasoned analysis


reflected in the orders of the AO and Commissioner (Appeals) in these


matters.


28. The  three  circumstances  relied  upon  by  the  ITAT  in  the


impugned judgment may not be irrelevant circumstances,  But they


were certainly not the only circumstances on basis of which and by


ignoring other numerous circumstances, the ITAT could have abruptly


concluded  that  the  assesses  had  proved  the  so-called  explanation


beyond the reasonable doubt for Section 68 of the said Act.


29. In  Oceanic Products Exporting Co. v. CIT – 241 ITR 497


(Ker) it is held that after the enactment of Section 68,  the  burden is


placed  on the  assessees  to  prove  a  credit  appearing  in  its  books  of


accounts.  That  burden  has  to  be  discharged  with  positive  material.


When it is contended that a person had advanced money or had given


a loan, it has to be established that the person was not a man of straw


and had the capacity to give the money.


30. In CIT v. Bikram Singh – 399 ITR 407, it is held that each of


the  three  conditions  i.e. identity  of  the  creditor,  capacity  of  the


creditor, and  genuineness  of  the transaction  had  to  be  fulfilled


cumulatively. Merely because the transactions were through banking


channels, it cannot be said that such transactions were genuine when


the assessees were not in a position to show the credit-worthiness of the
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creditors, there was no question of accepting the explanation of the


assessees.


31. In CIT v. P. Mohanakala – 291 ITR 278 (SC), it is held that


the mere furnishing of particulars or the mere fact of payment by an


account payee cheque or mere submissions of a confirmatory letter by


the creditor, is, by itself, not enough to shift the onus on the Revenue.


32. To the same effect are the observations in Yashpal Goel v. CIT


– 310 ITR 75 and Mangilal Jain v. CIT – 315 ITR 105, CIT v.


United – 187 ITR 596.


33. Even in  Tania Investments P. Ltd. (supra)  upon which reliance


was placed by the ITAT and by Mr. Kantak before us, this court has


tacitly accepted the legal position that in case of cash credit entries in


the books of account, the assessee has to establish (i) identity of the


party; (ii) capacity, and (iii) the genuineness of the transaction.  In the


said  case,  the  assessee  had  established  the  identity  and  perhaps  the


genuineness of the transaction.  On the aspect of 'capacity', this court


agreed with the finding of the ITAT in the said case, that books of


account of the said party were very much available with the AO.  Such


books  of  account  itself  would indicate  the  capacity  of  the  party  to


advance loans.  Therefore, without examining such books of account


the AO could not have rejected the assessees' explanation.
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34. Tania Investment P. Limited (supra) is not an authority for the


omnibus proposition relied upon by the ITAT and Mr. Kantak. In fact,


even this decision accepts that to discharge the burden which Section


68 of the said Act casts upon an assessee, the assessee has to not only


establish the identity of the source but also establish at least prima facie


the capacity of such source and the genuineness of the transaction.


35. In the present matters, the assessees quite reluctantly, may have


indicated, but not established the identity of the source.  In any case,


the assessees have failed to establish the capacity of the source and the


genuineness  of  the  transaction.   Therefore  it  is  clear  that  Tania


Investments P.  Limited (supra) was quite mechanically relied by the


ITAT to accept the assessees' so-called explanation in these matters.  It


is  possible  that  the  ITAT merely  went by  the  headnotes  which,  at


times, may not accurately represent the ratio of the decision.


36. Similarly, even Nemi Chand Kothari (supra) rendered by learned


Single Judge of the Gauhati High Court has laid down the following


propositions,  which,  support  the  case  of  the  Revenue  than  the


assessees:-


(i)  The  inquiry  under  Section  68  need  not  necessarily  be


confined by the Assessing Officer to the transactions, which took


place between the assessee and his creditor, but that same may be


extended  to  the  transactions,  which  may  have  taken  place


between the creditor and his sub-creditor;
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(ii) There can be no doubt that to establish the receipt of cash


credit  as  required under  Section  68,  the  assessee  must  satisfy


three important conditions, namely, (a)identity of the creditor,


(b) the genuineness of the transaction, and (c) financial capacity


of  the  person  giving  the  cash  credit  to  the  assessee,  i.e.,  the


creditworthiness of the creditor;


(iii) Once,  the  assessee  fulfills  the  aforesaid  two  conditions,


thereafter  there  is  no  further  burden  upon  the  assessee  to


establish the creditworthiness of the sub creditor or the creditor's


creditor.  The onus then shifts upon the Revenue.


37. In the present matters, the assessees have failed to discharge the


burden of establishing the creditworthiness of the creditors i.e. Siraj


Sheikh and Vijay Kumar Rao.  The assessees have miserably failed to


establish the genuineness of the transaction between said Siraj Sheikh


and Vijay Kumar Rao on one hand and the assessees on the other.  In


fact, there is no reference to any transaction between these apparent


sources/creditors and the assessees.  These apparent sources at one stage


chose  to  call  themselves  as  'conduits' on  behalf  of  M/s.  Prasad


Properties  to  the  transaction  projected  in  the  agreement  dated


22.12.2006.  If the apparent sources i.e. Siraj Sheikh and Vijay Kumar


Rao are mere conduits as claimed by them, then the creditor or the


source is M/s. Prasad Properties.  The burden, therefore, lay upon the


assessees  to  establish  the  capacity  of  such  source  i.e.  M/s.  Prasad
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Properties and the genuineness of the transactions with M/s. Prasad


Properties.  The assessees have failed miserably on both these aspects.


38. In  Aravali  Trading Co. (supra), the firm of creditors who had


advanced the amounts to the assessees had not only admitted to  the


making of such advances but further, there was material on record to


establish the creditworthiness of such creditors.   Such creditors were


themselves  taxpayers  who had been assessed for  income tax  for  the


relevant years.  In these factual circumstances, the court held that the


capacity of creditors had been established and therefore the burden was


discharged.  In contrast, in the present matters, neither is the capacity


of  Siraj  Sheikh  and  Vijay  Kumar  Rao  nor  M/s.  Prasad  Properties


established, even prima facie.  The genuineness of the transaction, if


any, is also far from established.  The material on record suggests that


there  was  no transaction worth the  name and the agreement  dated


22.12.2006 executed on stamp papers dated 03.04.2000 was nothing but


a desperate attempt to create a facade.  The ruling in Aravali Trading


Co (supra) can, therefore, in no manner, assist the assessees in these


matters.


39. Even according to us, merely pointing out to a source and the


source admitting that it has made the payments is not, sufficient to


discharge the burden placed on the assessees by Section 68 of the said


Act. If this were so, then, it would be sufficient for assessees, to simply


persuade some credit- less person or entity to own up having made
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such huge payments and thereby evade payment of property tax on the


specious plea that the Revenue, can always recover the tax from such


credit- less source, if possible. To discharge the burden which Section


68 casts upon assessees, at least some plausible explanation is required


to be furnished, which must be backed by some reliable evidence. If


the circumstances listed above are to be taken into consideration, then,


it  can  hardly  be  said  that  the  assessees  in  the  present  case,  has


discharged the burden which was cast upon it by Section 68 of the said


Act.


 


40. Now coming to the perversity in the findings of fact that the


explanation furnished by and on behalf of the assessees was acceptable,


reference  is  necessary  to  some of  the  circumstances  which  emanate


from the record in these matters.  These circumstances were considered


in some details  by the AO and Commissioner (Appeals).   Even the


ITAT, has not disbelieved any of these circumstances but the ITAT, has


simply ignored or bypassed all such circumstances by observing that


the Revenue was not entitled to inquire into the source of the source.


Some of  such circumstances  which emanate  from the record are  as


follows:


(a)  Mr. Siraj Sheikh (brother/brother-in-law of the assesses)


and  Mr. Vijay Kumar Rao, (a  close friend of the assessees) are


not  at  all  clear about  their  precise  role  in  this  transaction


involving the amount of `8.49 crores;
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(b) At one stage, they refer to themselves as the source of this


amount but at another stage, they claim to be mere “conduits”


or “facilitators” for the  transfer of this amount of  `8.49 crores


from M/s. Prasad Properties to the assessees;


(c)  Mr. Siraj  Sheikh and  Mr. Vijay Kumar Rao have not


produced even shred of evidence to establish even prima facie


their  capacity  to  raise  such  a  huge  amount  of  `8.49  crores.


There is no explanation as to how this amount became payable


to  them by M/s.  Prasad Properties  on 10.03.2007,  when,  on


03.04.2006 i.e. hardly a year ago, they had allegedly invested an


amount of `10,000/- each to the capital of the firm M/s. Prasad


Properties;


(d) There is  no clarity  as  to whether  this  amount of  `8.49


crores was a “loan” or an “investment” by M/s. Prasad Properties


to or with the assessees;


(e) In  either  case,  there  is  no  explanation  on  the  issue  of


repayment of  this  huge amount of  `8.49 crores  or  about the


securities to secure repayment of such amount;


(f ) The ledger accounts maintained by M/s. Prasad Properties


at  Chennai  indicated  that  Mr.  Siraj  Sheikh  made  a  cash


withdrawal of `6,30,00,000/- and Mr. Vijay Kumar Rao made a


cash withdrawal of  `2,20,08,700/-.  However, Mr. Siraj Sheikh
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deposited an amount of  `2,19,50,000/- in his bank account at


Goa  and  Mr.  Vijay  Kumar  Rao  deposited  an  amount  of


`6,30,00,000/- in his bank account at Goa.  Both these amounts


were deposited in cash.  This discrepancy is never explained and


establishes the extent to which the ledgers came to be fabricated;


(g) The  firm  M/s.  Prasad  Properties  was  constituted  on


03.04.2006 and dissolved on 29.03.2007 i.e. hardly within  the


same financial year;


(h) Though, the assessees would like the Revenue to believe


that M/s. Prasad Properties was dealing in crores of rupees, the


record establishes that M/s. Prasad Properties had neither  any


PAN card in its name nor did M/s. Prasad Properties ever filed


any returns of income;


(i) That though the firm M/s. Prasad Properties was supposed


to be dealing in transactions involving crores of rupees, it did


not even have a bank account in its name i.e.  at Chennai or


Goa;


(j) The  assessees  had  relied  upon  only  four  documents  in


support  of  their  so-called  explanation.   The  first  was  the


Partnership Deed dated 03.04.2006 which was typed on stamp


paper of 20.03.2002; second, the agreement dated 22.12.2006,


which was typed on stamp paper dated 03.04.2000; third, the
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agreement  inter  se  between  the  partners  dated  22.01.2007,


which was typed on stamp paper dated 20.03.2002; and fourth


the  Deed  of  Dissolution  dated  29.03.2007  typed  on  stamp


paper dated 20.03.2002.  Again, there is no explanation as to


why these documents were typed on stamp paper of the year


2000-2002  when  the  documents  were  allegedly  prepared  in


2006-07;


(k) Mr.  A.  Manohar  Prasad claimed that  `8.49 crores  were


transported in cash in a shooting vehicle by road for a distance


of  over  1046 km.  from Chennai  to  Goa.   No details  of  the


vehicle number etc. were furnished;


(l) If ultimately, this amount of  `8.49 crores was to be paid


through  banking  channels  to  the  assessees,  there  is  no


explanation as to why this amount was not deposited in a bank


in Chennai and thereafter transferred into the bank account of


the assessees;


(m) The explanation offered by Mr. A. Manohar Prasad was


that Mr. Sadiq Sheikh had promised him a 40% discount in the


land transaction if payments were made in cash.  This is  not


something  which  is  reflected  in  the  agreement  dated


22.12.2006, which is the document relied upon by the parties.


In any case, if this was so, there is no explanation as to why the


huge amount was deposited in the bank account of Mr. Siraj
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                                                                         20                          TXA NO.18 & 19-2014


Sheikh and Mr. Vijay Kumar Rao and thereafter transferred into


the bank account of the assessees;


(n) There are absolutely no documents to secure this loan or


investment of `8.49 crores executed by the assessees in favour of


M/s. Prasad Properties.  The only lame explanation offered by


Mr. A. Manohar Prasad was that Mr. Sadiq Sheikh had orally


confirmed  the  repayment  and  had  already  shown  him  the


property belonging to his family.


(o) There are no documents to indicate whether  interest,  if


any,  was  payable  on this  loan of  `8.49 crores.   There are  no


documents to indicate the return which M/s. Prasad Properties


was to expect on this huge investment of `8.49 crores.


41. If the ITAT were to have considered the aforesaid circumstances,


which, according to us, the ITAT was duty-bound to, we are quite sure


that  the  ITAT  would  not  have,  nevertheless,  found  the  so-called


explanation  of  the  assessees  acceptable  or  in  compliance  with  the


provisions of Section 68  of the said Act.  Rather we are inclined to


believe, that the ITAT too, would have found the so-called explanation


of the assessees too fantastic to deserve any acceptance.  In Mussadilal


Ram  Bharose  (supra),  the  Hon'ble  Supreme  Court  has  cautioned


against acceptance of any 'fantastic' or 'unacceptable' explanations in


tax matters.
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42.  In  Mussadilal  Ram  Bharose  (supra),  the  Hon'ble  Supreme


Court agreed with the view taken by the Full Bench of the Patna High


Court in the case of CIT v. Nathulal Agarwala & Sons – 153 ITR


292 (Pat), which reiterated that the onus to discharge the presumption


raised by the explanation to Section 271(1)(c) was on the assessees and


it  was  for  him  to  prove  that  the  difference  between  the  returned


income and the assessed income did not arise from any fraud or gross


or  willful  neglect  on  his  part.   The  court  should  come  to  a  clear


conclusion whether the assessees had discharged the onus or rebutted


the presumptions against him.  The Full Bench emphasized that as to


the nature of the explanation to be rendered by the assessees, it was


plain on the principle that it was not the law that the moment any


'fantastic or unacceptable' explanation was given, the burden placed


upon him would be discharged and the presumption rebutted.    After


specifically  adverting  to  these  observations  of  the  Full  Bench,  the


Hon'ble Apex Court observed as follows:-


“We agree.  We further agree that it is not the law that any and
every explanation by the assessees must be accepted.  It must be
an acceptable explanation, acceptable to a fact-finding body.”


43. In this case as well the assessees want the fact-finding authorities


to believe that this amount of `8.49 crores credited into their accounts


was indeed sourced from Siraj Sheikh and Vijay Kumar Rao and M/s.


Prasad Properties.  This explanation is purported to be backed by some


4 documents of absolutely dubious origins executed in the year 2006-


07 but on stamp papers of the year 2000-02 for which there is no
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explanation whatsoever.  This firm M/s. Prasad Properties was allegedly


founded on 03.04.2006 and stood dissolved on 29.03.2007 i.e. within


a single financial year.  This firm had neither any bank account nor any


PAN card.  This firm has never filed any return of income nor paid any


income tax.  All this even though this firm and its partners including


Siraj  Sheikh  and  Vijay  Kumar  Rao  claim  to  have  transacted  the


business of 'crores of rupees'.  Above all, this explanation furnished on


behalf of the assessee involves transportation by road from Chennai to


Goa (a distance of over 1046 km.) a cash stash of `8.50 crores.  This is


exactly  what  the  Hon'ble  Apex Court  refers  to  as  'any fantastic  or


unacceptable explanation'. Yet, the ITAT, by virtually ignoring all these


circumstances and further by applying incorrect legal principles, has


chosen to accept such fantastic and unacceptable explanation put forth,


not by the assessees themselves but on behalf of the assessees.


44. In these matters, even if we were to accept that the assessees, by


pointing out to Mr. Siraj Sheikh, Vijay Kumar Rao, and M/s. Prasad


Properties had discharged the initial burden cast upon them by Section


68 of the said Act, we find that the onus which had shifted upon the


Revenue, has been appreciably discharged by the Revenue.  This is not


a  case  where  the  Revenue,  halted  its  probe soon after  the  so-called


sources were indicated by the assessees.  The Revenue, in these matters,


probed further and unearthed quality material to establish that the so-


called sources completely lacked the capacity or credit-worthiness to


advance such a huge amount of `8.49 crores to the assessees.  Further,
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the  Revenue,  in  these  matters,  established  that  there  was  no


genuineness in the transactions sought to be projected on behalf of the


assessees.  Therefore, the Revenue, in these matters, has discharged the


onus, assuming that such onus had indeed shifted upon the revenue.


Again, this is an aspect, which was ignored by the ITAT.


45. The finding recorded by the ITAT in these matters  is   based


upon the wholly erroneous view of law and perversity on account of


ignoring completely, vital and relevant circumstances emanating from


the record.   Such a  finding  can  be  interfered   in  an appeal  under


Section 260A of the said Act.  The legal position is quite settled that


where the findings arrived at by the Tribunal are based upon the wholly


erroneous view of  the  law or are vitiated by perversity,   a substantial


question of law indeed arises  and is required to be addressed in an


appeal under Section 260A of the said Act.  If at all, any authority is


necessary for this proposition, then reference can be usefully made to


Nemi Chand Kothari (supra) relied upon by the assessees themselves.


Even otherwise, this position is settled in several rulings including CIT


v. Antartica Investment Pvt. Ltd. - 262 ITR 493; Bhola Shankar Cold


Storage P. Ltd. v. Joint Commissioner of Income-Tax – 270 ITR 487;


and Hindusthan Tea Trading Co. Ltd. vs Commissioner of Income Tax


– 263 ITR 289.


46. Therefore,  for  all  the aforesaid reasons,  we answer  the second


substantial question of law in favour of the Revenue and against the
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assessees.  As a consequence, we reverse the order of ITAT and restore


the order made by the Commissioner (Appeals) in these matters.


47. These  appeals  are  accordingly  disposed  of  by  making  the


following order:


(a) The first substantial question of law is answered against the


Revenue and in favour of the assessees.  However, we clarify that


such an answer is not to be construed as acceptance of assessees'


explanation in respect of the amount of `11.26 crores.  We have


only agreed with the reasoning of the Commissioner (Appeals) in


his order dated 27.03.2013 that it is only appropriate that this


amount is assessed in the hands of the two recipients and not in


the hands of the assessees;


(b) The  second  substantial  question  of  law  is  answered  in


favour of the Revenue and against the assessees and the ITAT's


order  dated  31.07.2013  is  set  aside  and  the  order  of  the


Commissioner  (Appeals)  dated 27.03.2013  is  hereby  restored,


insofar as the addition of the amount of  `8,49,49,888/- to the


assessees' income.


48. The two appeals are disposed of accordingly.  There shall be no


order as to costs.


DAMA SESHADRI NAIDU, J. M. S. SONAK, J.
ss     
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 O R D E R 


Per Shamim Yahya (AM) :- 


  
These are appeals by the various assessees belonging to the same group 


and one appeal by the revenue against respective orders of learned 


Commissioner of Income Tax (Appeals) [in short learned CIT(A)] for the 


concerned assessment years. 


 
2. There are four issues arising in assessees appeals. They relate to 


challenge to the validity of assessment under section 153A, addition u/s 68 of 


long term capital gains as undisclosed income by treating the same as bogus, 


addition of commission on capital gain, addition under section 68 of loans, 


addition of interest on loans. The grounds raised by the assessee are similarly 


worded except for the amounts. For the sake of reference we are reproducing 


hereunder the grounds of appeal raised in the case of Kalpana Mukesh Ruia for 


assessment year 2013-14 where all the grounds raised are referred and 


emanating. 
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1. The learned Commissioner of Income Tax (Appeals) erred in holding that even 


though the assessment for this year was not abated and no incriminating 
material was found during search, additions can be made in respect of long 
term capital gain on sale of alleged penny stock declared by the appellant in 
the previous year relevant to this assessment year-NIL. 


 
2.  The learned Commissioner of Income Tax (Appeals) further erred in not following 


the judgement of Hon'ble Bombay High Court in the case of CIT v. Continental 
Warehousing Corporation (Nhava Sheva) Ltd., 374 ITR 645, to hold that in the 
absence of any incriminating material found during search in unabated 
assessment, no addition can be made while passing order under section 153A 
read with section 143(3)- NIL 


 
3. The learned Commissioner of Income Tax (Appeals) further erred in holding 


that there is no category of non-abated assessments as per the statue and 
thereby concluding that if the assessment is completed u/s. 143(1), the 
category of non-abated assessments is not applicable. - NIL 


   
4. The learned Commissioner of Income Tax (Appeals) further erred in giving a 


new interpretation to the word 'incriminating material' and thereby rejecting 
the argument of the appellant that no additions can be made in absence of 
incriminating material found during the course of search.- NIL 


 
5. The learned Commissioner of Income Tax (Appeals) erred in confirming the 


additions under section 68 in respect of capital gain on sale of shares of M/s 
Finalysis Credit and Guarantee Ltd of Rs. 1,63,76,3217- and M/s Essar India 
Ltd of Rs. 4,06,13,865/- totaling Rs. 5,69,90,186/- which is declared as long 
term capital gain exempt under section 10(38) of the Income Tax Act -  
Rs.1,76,66,958/- 


 
6. The learned Commissioner of Income Tax (Appeals) further erred in not 


considering the various documents including bank statements, share 
application form, copy of Demat account, bills, contract notes etc., in respect of 
purchase and sale of shares of M/s Finalysis Credit and Guarantee Ltd and 
M/s Essar India Ltd and based his findings merely on the basis of general 
report of the Kolkata Directorate of Income Tax Department.- NIL 


 
7.  The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the disallowance of appellant's claim of exemption under section 10(38) in 
respect of long term capital gain earned on sale of shares of M/s. Finalysis 
Credit and Guarantee Ltd and M/s Essar India Ltd by relying on the various 
information mentioned in the assessment order which are not relevant in the 
transactions carried out through well managed and approved stock exchange 
wherein the prices are driven by various economic conditions, volume of 
transactions and financial health of the company.- NIL 


 
8.  The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the additions u/s 68 on account of long term capital gain by relying on 
statement of brokers viz. Anuj Agarwal, Rajesh Khetan and Shri Amit Dalmia 
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which are not relevant to the facts of the case of the assessee and without 
providing copy of statement recorded and not allowing opportunity to cross 
examine the parties.- NIL 


 
9.  The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the additions under section 68 on account of long term capital gain by relying 
on statement of appellant's husband Mr. Mukesh Ruia recorded u/s 132(4) 
and not accepting the retraction made by him and not holding that in absence 
of incriminating material found during search proceedings, making additions 
under section 68 is not justified particularly when circular of CBDT in its 
INSTRUCTION F. NO. 286/2/2003-IT (INV. II), DATED 10-3-2003 and LETTER 
[F.NO.286/98/2013-IT (INV.II)], DATED 18-12-2014 prohibits taking of 
confessional statements during search proceedings.- NIL 


 
10. The learned Commissioner of Income Tax (Appeals) further erred in rejecting 


the ground of appellant for not allowing cross examination of parties on whose 
statements assessing officer is relying and not following the judgement of 
Hon'ble Supreme Court in case of Kishinchand Chellaram (125 ITR 713) and 
Andaman Timber Industries v. Commissioner of Central Excise (281 CTR 241) 
wherein it has been clearly held by Apex court that relying on statement 
recorded on the back of the assessee without allowing cross examination is 
invalid.- NIL 


 
11. The learned Commissioner of Income Tax (Appeals) further erred in not 


examining and giving any finding on various latest case laws of ITAT and High 
Court relied on which are on similar facts and wherein additions on account of 
long term capital gain on sale of alleged penny stocks are deleted.- NIL 


 
12. The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the action of the learned Assessing Officer in making additions of long term 
capital gain under section 68 without bringing on record any material or 
evidence to prove that the long term capital gain claimed by the Appellant is an 
accommodation entry against which appellant paid cash.- NIL 


 
13.  The learned Commissioner of Income Tax (Appeals) further erred in relying of 


the decision of Hon'ble Supreme Court in the case of CIT v/s Durga Prasad 
More, 82 ITR 540 and Sumati Dayal v/s CIT, 2U ITR 801 on the general 
principles laid down to hold that tax authorities are entitled to look into the 
surrounding circumstances to find out the realty and apply the test of human 
probability by ignoring the direct decision of the Hon'ble jurisdictional High 
Court, other High Courts and Hon'ble tribunal on the similar issue of additions 
on account of long term capital gain under section 68.- NIL 


 
14. The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the disallowance made by assessing office under section 69C of Rs. 
28,49,509/- being 5% of commission paid for alleged bogus long term capital 
gain - Rs. 8,83,348/- 


 
15. The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the additions of Rs.20,00,000/- under section 68 on account of loan taken from 







 
                                                    Rajesh Ruia Group of  cases  


 


6


M/s Saraf Nivesh Pvt. Ltd. by holding that it is one of the several other 
companies of Kolkata which have been held as bogus by the assessing officer. 
- Rs. 6,20,000/-  


 
16. The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the additions of Rs. 20,00,000/- under section 68 even though appellant has 
supplied all the documents i.e. confirmation letter, copy of bank statement of 
the party, copy of return of income, PAN and Balance sheet to prove the 
identity, creditworthiness and genuineness of loan creditors. - NIL 


 
17. The learned Commissioner of Income Tax (Appeals) further erred in not 


accepting and giving any finding on judgement of Hon'ble Bombay High Court 
in the case of Pr.CIT Central-2 Vs. Skylark Build in ITA No. 616 of 2016 dated 
24.10.2018, 2018-TIOL-2323-High Court-Mum-IT wherein it has been held that 
when the amounts borrowed by the assessee which are alleged as 
unexplained cash credit to make additions by invoking section 68, no addition 
can be made when such borrowings are repaid - NIL   


 
18.  The learned Commissioner of Income Tax (Appeals) further erred in confirming 


the disallowance under section 69C of Rs. 22,47,3217- on account of interest 
paid on alleged bogus loans taken in last year and loan taken from Saraf 
Nivesh Pvt. Ltd. during this year.- Rs. 6,96,670/-. 


 
19. The Appellant craves leave to add to, alter or amend any ground before or at 


the time of hearing.- NIL 


 
3. In the revenues appeal following grounds are raised:- 


 
1. Whether learned CIT(A) is justified in deleting the addition amounting to Rs. 


1,93,60,000/- made u/s. 69 of the I.T. Act on account of variation in 
purchase value of the property purchased by assessee and market value of 
the property. Tax effect Rs. 63,88,800/- 
 


2. The appellant craves leave to add, to amend and/or alter any of the 
grounds of the appeal, if need be. 
 


3.  The appellant therefore prays that on the grounds stated above, the order 
of learned CIT(A)-48, Mumbai may be set aside and that of the Assessing 
Officer restored.    


 
4. At the outset it may also be gainful to refer to a chart of the issues under 


challenge on the various appeals as under. They are to be read along with the 


grounds of appeal referred hereinabove :- 


 


Sr  
No. 


      Name 
 


Assessment         
Year 


      Appeal No. 
 


                               
                             Issues in dispute 


No 
incrimina
ting 
material 
& Abated  
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Assessme
nt  u/s. 
153A 


 
 


 
 


  
 


Capital Gain 
 


Commissio
n on 
Capital 
gain 


Loan 
 


Interest 
on loan 
 


 
 


1 Kalpana Mukesh 
Ruia                          
 


A.Y. 2012-13 
 


ITA6519/MUM/2019 
 


 
 


- 
 


Yes 
 


Yes Yes 
 


2 Kalpana Mukesh 
Ruia               


AY 2013-14 
 


ITA6520/MUM/2019 
 


Yes Yes Yes Yes Yes 


3 
 


Kalpana Mukesh 
Ruia 
 


AY 2014-15 
 


ITA 6521/MUM/2019 
 


Yes Yes - 
 


- 
 


- 
 


4 
 


Mukesh 
Ramniranjan 
Ruia 
 


AY 2012-13 
 


ITA6515/MUM/2019 
 


- 
 


 
 


Yes Yes Yes 
 


5 
 


Mukesh 
Ramniranjan 
Ruia 
 


AY 2013-14 
 


ITA6516/MUM/2019 
 


Yes Yes - 
 


Yes 
 


Yes 
 


6 
 


Mukesh 
Ramniranjan 
Ruia 
 


AY 2014-15 
 


ITA 6517/MUM/2019 
 


Yes Yes - 
 


- 
 


- 
 


7 
 


Mukesh 
Ramniranjan 
Ruia 


AY 2015-16 
 


ITA 6518/MUM/2019 
 


Yes Yes - 
 


- 
 


- 
 


8 
 


Mukesh 
Ramniranjan 
Ruia HUF 


AY 2012-13 
 


ITA 6513/MUM/2019 
 


- 
 


- 
 


Yes Yes Yes 
 


9 
 


Mukesh 
Ramniranjan 
Ruia HUF 


AY 2013-14 
 


ITA 6514/MUM/2019 
 


Yes Yes Yes Yes Yes 
 


10 
 


Rajesh 
Ramniranjan 
Ruia 


AY 2014-15 
 


ITA 6958/MUM/2019 
 


Yes Yes  
Yes 


- 
 


- 
 


11 
 


Rajesh 
Ramniranjan 
Ruia HUF   
 


AY 2014-15 
 


ITA 6959/MUM/2019 
 


Yes Yes  
- 


- 
 


- 
 


12 
 


Lata Ruia 
 


AY 2014-15 
 


ITA 6957/MUM/2019 
 


Yes Yes - 
 


- 
 


- 
 


13 
 


Sneha Ruia AY 2014-15 
 


ITA 6960/MUM/2019 
 


Yes Yes - 
 


- 
 


- 
 


 


Since facts and adjudication by the authorities below are identical except for the 


figures, we are referring to the assessment order and learned CIT(A)’s order in the 


case of Smt. Kalpana Mukesh Ruia for A.Y. 2013-14. 


 


5. Brief facts of the case are that there was search action u/s. 132 of the I.T. Act 


carried out in M/s. Shekawati group on 29.9.2015. Consequently notice u/s. 


153A of the Act was issued to the assessee. The assessee filed return of income in 
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response thereto on 29.8.2016 declaring total income at Rs. 39,09,702/-. The 


Assessing Officer thereafter issue notice u/s. 143(2) of the Act. He noted that the 


assessee is an individual and derives income from salary and income from other 


sources. Thereafter, he referred that the inquiry and information gathered by the 


department on the issue of long term capital gain as under :- 


  
“On the issue of Long Term Capital Gain the department has conducted certain 
enquiries and gathered information to arrive at the conclusion that the said 
transaction was bogus. The salient issues unearthed during the search and 


survey, post search survey and during the course of assessment proceedings are 
inscribed as under :- 
 


During the course of survey at M/s. Shekhawati Poly Yarn Pvt Ltd the flagship 
company of the Shekhawati Group evidence has been gathered that the 
assessee was generating cash in manufacturing activities and scrap sale.   


 
During the course of search proceedings, statement on oath of Shri Mukesh 
Ruia and Smt. Kalpana Ruia have been recorded who have admitted to have 
transaction in Bogus LTCG. 


 
Survey u/s. 133A were conducted on the entry operators/share brokers who 
have admitted to have been involved in the process of providing 
accommodation entry in the form of Bogus LTCG. 


 
During the assessment proceedings the assessee's husband has submitted a 
copy of retraction, letter which has not been received by the authority 
concerned. 


  
The assessee has not cooperated with the Department during the course of 
assessment proceedings. The data of won compliance has been in corporate at 
Point No. 5 at Page No. 72. 


  
The poor financial conditions of the companies wherefrom the assessee has 
procured bogus long term capital gain has been elaborately discussed at para 
No.4 A to Para 7 of this assessment order. 


       
Further, judicial pronouncement has been discussed at 5(i) onwards including 
Latest decision of the jurisdictional Bombay High Court in the case of Shri 
SanJay Bimal Chand Jain Vs, Pr. CIT.” 


 
6. After giving the above said brief case the Assessing Officer reproduced 


the notice u/s. 143(2). In his notice he referred to the Investigation in Kolkata 


and Mumbai conducted by Investigation Wing of the Income Tax Department 


on the issue of long term capital gain. Thereafter he theoretically discussed 
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modus operandi in the case of long term capital gain adopted by various 


assessees. Thereafter he observed that the Securities and Exchange Board of 


India (SEBI) has in the recent past, passed some orders on the issue of 


manipulation of share market for providing accommodation entry of bogus 


LTCG, SEBI considering the inputes from Income Tax Department as well as 


from its own surveillance system and that of the stock exchanges has taken 


appropriate action in case of the suspect scrips. These actions include passing 


Interim direction, suspending the trade, reducing the price band etc. Thereafter 


Assessing Officer referred to the discussion corroborating false long term 


capital gains. In this connection he referred to the companies, whose shares 


were subject matter of long term capital gains. After extensively dealing with 


the same he was of the opinion that they did not command huge increase in 


the valuation. Thereafter he referred to the discussion on price rigging based 


upon the analysis of increase in share values. He also referred to the statement 


of Shri Amit Dalmia and Shri Alok Harlalka (Director of Unno Industries 


Limited). He also referred to ‘Exit Providers’ and their statements. He also 


referred to the statement of Shri Bipin Divecha, Director of Finalysis Credit & 


Guarantee Limited. After making the general discussion about the modus 


operandi of long term capital gains generation, he referred to the role of share 


brokers. He referred to the statement of Shri Anuj Agarwal, Director of Korp 


Securities Limited. Thereafter he referred to the survey action in the case of 


M/s. S.M. Khetan by the Investigation wing. He noted that M/s. S.M.Khetan is 


a broker company through which bogus exit providers have traded in share 


market. He noted that in the statement of Shri Rajesh Khetan, son of Shri S.M. 


Khetan had admitted that he traded in the shares of Unno Industries on behalf 


of the Shri Mukesh Ruia. Referring to the above, the Assessing Officer referred 


that Shri Mukesh Ramaniranjan Ruia (assessee’s husband) has agreed to the 


modus operandi and that bogus long term gains were generated. He again went 


on to the modus operandi of bogus share operation. Thereafter the Assessing 


Officer noted that the assessee has not offered long term capital gains which 


were accepted by the husband of the assessee. Thereafter he referred to the 
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assessee’s husband statement. After detailing the above the Assessing Officer 


referred to the reply to the show-cause notice given to the assessee. He noted 


that the assessee has submitted that her husband had retracted to the 


disclosure made during the course of search while giving statement u/s. 132(4) 


of the Act. The Assessing Officer was of the opinion that the said retraction was 


only an afterthought. The Assessing Officer further noted that the assessee has 


demanded cross examination of each and every person whose statement the 


department was relying upon. He noted that the statements of different 


persons were only supporting the evidences gathered by the department that 


the assessee was benefitted by bogus long term capital gains from those scrips. 


He noted that the assessee has demanded cross verification at this juncture is 


nothing but an evasive tactic. That the assessee has failed to comment upon 


the modus operandi enumerated in the show-cause notice. The Assessing 


Officer further observed that despite communication of the above facts the 


assessee has not explained the real transaction behind these entries availed in 


the books. The entry providers in both the cases/groups have categorically 


stated that, the cheques and bills/documents were issued and corresponding 


cash has been received from the beneficiaries. He stated that there are no book 


entries to the real transactions either in the books of the assessee or in the 


books of these entry providers. Therefore the statements on oath, solemn 


affirmation and the admission of the parties when confronted with the 


evidences found in the course of search are sufficient evidences under taxation 


provisions to conclude that, both the parties entered into such arrangements 


with connivance with each other.  


 
7.   Thereafter the Assessing Officer proceeded to examine the scope of 


section 68 of the I.T. Act. He referred to the case law from ITAT Delhi in the 


case of M/s. Kushara Real Estate Pvt. Limited (ITA No. 4247/Del/2009) and 


decision of Hon'ble Hon'ble Jurisdictional High Court  in the case of Major 


Metals Vs. UOI ( 19 taxmann.com 176) for addition u/s. 68 of the I.T. Act. 


Thereafter the Assessing Officer further gave theoretical analysis of section 68 
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extensively and referred to the bogus sham transaction and Hon'ble Supreme 


Court decision in this regard. Thereafter the Assessing Officer referred to 


Special Investigation wing report on black money. Thereafter he referred to the 


ITAT Delhi Bench decision in the case of Harsh Win Chadha Vs. DCIT (ITA Nos. 


3088 to 3098 & 3107/Del/2005). He also mentioned the following case laws :  
 


• Sumati Dayal Vs. CIT (214 ITR 801) 


• Durga Prasad More (82 ITR 540) 


• Mc.Dowell & Co. Limited (154 ITR 148) 


• ACIT Vs. Som Nath Mani (100 TTJ 917) 


• Govinda Rajulu Mudaliar Vs. CIT (34 ITR 807) 


• Sreelekha Banerjiee & Others Vs. CIT (49 ITR 112) 


• Kalekhan Mohameed Hanif Vs. CIT (50 ITR 1) 


• CIT Vs. Biju Patnaik (160 ITR 674) 


• CIT Vs. P. Mohanakala & Others (291 ITR 278)            
                  
8. Thereafter he referred to Hon'ble Bombay High Court decision in the case 


of Sanjay Bimalchand Jai Vs. Pr. CIT. Finally he held that long term capital 


gain claimed by the assessee is non-genuine and held that the same was 


unexplained cash credit u/s. 68 of the Act. Thereafter the Assessing Officer 


noted that from the statement of various share brokers and entry operators, it 


was clear that the assessee has paid commission @ 5% for obtaining said 


gains. Hence, he added 5% for commission resulting in addition of Rs. 


28,49,509/-. 


 
9. Thereafter the Assessing Officer noted that the assessee had taken nine 


loans in financial year 2011-12 amounting to Rs. 3.62 crores and one loan 


amounting to Rs. 20 lakhs in financial year 2012-13. He noted that the 


assessee was issued show-cause notice to establish creditworthiness, 


genuineness and identity of above persons for advancing loans. He referred to 


the investigation wing Kolkata report that some of the entry operators are 


providing bogus loans at Kolkata. Though he noted that the assessee has given 


confirmation, he found fault in same by noting that they were only xerox copy 


and they were dated 1.4.2012, first date of next financial year. He observed 


that completion of paper work by filing confirmation, ITRs, Bank Statement 


does not itself establish the identity, creditworthiness and genuineness of the 
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creditors. After observing above the Assessing Officer the Assessing Officer held 


that the assessee has failed to prove that identity, creditworthiness and 


genuineness of the bogus transaction. Thereafter he again referred to catena of 


case laws for provisions of section 68 of the Act. Finally he further observed on 


the addition proposed by him as under :- 


 
“Therefore by applying the ratios laid down in above cases, the facts and 
findings in the case and considering the assessee's submissions in the matter, 
the amount brought in by assessee in its books as loans from the party stated 


above amounting to Rs.20,00,000/- for the year under consideration is treated 
as unexplained credit within the meaning of section 68 of the Act and taxed as 
assessee's income for the year under consideration. Penalty proceedings u/s. 
271(l)(c) of the Act are separately initiated for furnishing inaccurate particulars 
of income. 
 
Further, during the year under consideration, the assessee has debited an 
amount of Rs.22,47,321/- on the said bogus loans. On the basis of the 
findings that the loan is treated as bogus and the expenditure claimed thereon 
is treated as unexplained expenditure u/s.69C and accordingly, the amount of 
Rs.22,47,321/- Is added back to the total income of the assessee. Penalty 
proceedings u/s. 271(1)(c) of the Act are separately initiated for furnishing 
inaccurate particulars of income.”   


 
10. Against the above order the assessee appealed before learned CIT(A).  
 


11. At the outset assessee challenged the validity of additions made under 


assessment framed under section 153 A without reference to any incriminating 


material seized in the course of search. 


 
12. The learned CIT(A) observed that the grounds relating to the validity can 


be taken up together as they are related to the issue of jurisdiction of the 


assessing officer in making addition without the incriminating documents. In 


this regard learned CIT(A) noted that assessee has challenged that since no 


incriminating documents were found assessing officer could not have made 


addition on account of bogus long-term capital gains LTCG. In this regard 


learned CIT(A) noted that assessee has relied upon following case laws. 


• CIT Vs. Continental Warehousing Corporation (Nhava Sheva) Ltd. (374 
ITR 645) 


• CIT(C), Nagpur Vs. Nurli Agro Products Ltd. (49 Taxmann.com 172) 
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• CIT Vs. Deepak Kumar Agarwal (298 ITR 586) 


• All Cargo Global Logistics Ltd. Vs. DCIT (137 ITD 287)  
 


13. The learned CIT(A) observed that in this regard he would analyse in 


depth the provisions of section 153A and the case laws. He referred to the 


honourable Delhi High Court decision in the case of Kabul Chawla (61 


Taxman.com 412) and observed that the said decision has discussed the 


honourable Bombay High Court decision in the case of continental 


warehousing. Thereafter referring extensively from the above said decision of 


Kabul Chawla (supra), the learned CIT(A) opined that in case of non-abated 


assessment in absence of any incriminating material the assessment can still 


be what he  called ‘interfered with’.  She noted that honourable High Court has 


said that incriminating material need not to be a specific document.  He 


observed that honourable Bombay High Court has also so held. Thereafter he 


referred to honourable Supreme Court decision in the case of ACIT Vs. Rajesh 


Jhaveri Stock Brokers (P) Ltd. (161 Taxman 316). Thereafter he observed that 


there should be harmonious construction of honourable Bombay High Court 


decision in the case of Continental Warehousing Corporation & (Nhava Sheva) 


Ltd. (supra). She observed that Assessing Officer had powers when assessment 


earlier was not done under section 143(3) of the Act. In this regards she 


referred to the admission made by Mukesh Ruia under section 132(4) of the 


Act. She also referred the statement of Kalpana Ruia. Hence, she held that 


assessee’s appeal in this regard was liable to be dismissed. 


 
14. As regards merits of the addition of long-term capital gain she reiterated 


the order of the assessing officer. She noted the statement of various persons 


referred by the assessing officer. She noted that Mr. Rajesh Khaitan has 


admitted that she was taking instructions from Shri Prakash Modi on behalf of 


the Mukesh Ruia and his family. Thereafter she reiterated the various aspects 


of modus operandi referred by the assessing officer. She also rejected the 


retraction by the assessee. She also rejected the request of cross examination 


of the persons on the basis of the statement addition was done. Thereafter he 
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distinguished the case laws referred by the assessee. She even distinguished 


the case laws from ITAT Mumbai in the case of Kalpna Ruia (the assessee 


herself) for assessment year 2007-08 and 2008-09 were addition was made for 


bogus capital gain on account of accommodation entries from Shri Mukesh 


Choksi. In this regard she observed that the facts are different in this case as 


in the present case elaborate investigation by the revenue has been done. 


Thereafter she referred to various case laws and finally she upheld the addition 


on account of long term capital gain done by the assessing officer. 


 
15. The learned CIT(A) similarly confirmed the addition of 5% commission 


paid for bogus long-term capital gain. Thereafter she referred to the addition of 


unsecured loan. In this regards she referred to his CIT(A)’s order for the 


assessee for assessment year 2012-13. She quoted therefrom. The quotation 


included that the bogus entry providers had not disclosed much income. That 


entire TDS is claimed as refund. That same IP address in filing of return of 


income and common postal address. Thereafter she referred to the distinction 


of case laws. 


 
16.   Thereafter she considered provisions of section 68 of the Act and finally 


dismissed the assessee’s appeal in this regard. Thereafter she noted that 


ground relating to disallowance under section 69C of the Act of ₹ 22,47,321/-


being interest on loans taken. In view of previous discussion she dismissed this 


ground also. 


 
17. Against the above order assessee is in appeal before us.  


 
18. We have heard both the counsel and perused the records. As regards the 


issue of incriminating material, learned Counsel of the assessee submits that 


search and seizure action u/s 132 took place on 29-09-2015.  Assessment for 


this year is non-abated as no notice u/s 143(2) was issued till the time limit 


prescribed which expired before the date of search. 
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19. That further, during the course of search no incriminating material was 


found hence no addition can be made while passing order under section 153A 


read with section 143(3). That reliance is placed on the decision of Hon'ble 


Bombay High Court in the case of CIT v. Continental Warehousing Corporation 


(Nhava Sheva) Ltd., 374 ITR 645 and other Judgements of Hon. Bombay High 


Court and Hon. Delhi and Bombay ITAT.  


 
20. As regards addition u/s. 68 of the Act for long term capital gain learned 


Counsel of the assessee submits that the Assessing Officer has incorporated 


the general thesis on the penny stock and observation in the Kolkata 


Investigation Report starting from para 3 (page no. 4) of the assessment order 


wherein it is stated that the shares in penny stock companies are acquired by 


the LTCG beneficiaries at very low prices through private placement. During 


the period of one year from the purchase date the prices of the stocks are 


rigged and are raised to a high level through circular trading. Later on after one 


year, when the prices are high the sale activity of the shares take place leading 


to long term capital gains. The Assessing Officer has given his findings in 


relying on the information received from Kolkata Investigation report and 


general thesis and statements recorded of various entry providers wherein 


none of the person has given any statement against the assessee in respect of 


long term capital gain earned. Learned Counsel of the assessee further 


submitted that the assessee has given detailed submission before learned 


CIT(A). But he pointed out that learned CIT(A) has dismissed grounds of appeal 


in this regard in view of referring to general thesis and information from 


Investigating Wing, Kolkata Investigation Report which was also relied on by 


the Assessing Officer. Further learned counsel has summarised as under :-   


“The assessee has provided all the contract notes of the brokers in relation to 
sales and purchase of the shares which are system generated and prescribed 
by the Stock Exchange, copies of share certificates, copy of the D-MAT account 
statement of the assessee, copies of bank statements of the assessee 
highlighting the payments for purchase of shares and receipts against the sale 
of shares. 
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Pursuant to sale of shares the broker issued contract notes for sale of 
impugned shares vide various bills. There was no privy of contract between 
the assessee and the buyer of the shares as the assessee does not know to 
whom the shares have been sold and hence the long term capital gain on sale 
of shares cannot be treated as non-genuine. 
 
The assessee has received entire sales proceeds through regular banking 
channels from the stock broker registered with SEBI which establishes the 
identity of the payer, sources of funds on sale of the same shares and the 
genuineness of the transaction. 
 
The AO has not pointed out any deficiency in the documents or inherent 
weakness in the explanation or doubted genuineness of the transactions for 
want of any evidence. 
 
The AO & Ld. CIT(A) have relied on the statement u/s 132(4) recorded of the 
appellant and her husband Mr. Mukesh Ruia to hold that capital gain earned 
by appellant is bogus. In this regard, we submit that the statements were 
recorded under threat, coercion and undue influence. Therefore the contents of 
the same cannot be relied and therefore, Mukesh Ruia has filed his retraction 
before conducting officer and the same was also submitted before Ld. 
Assessing Officer. We rely on the decision of Hon. Supreme Court in the case of 
Mehta Parikh & Co. vs. CIT (30 ITR 181), wherein it has been held that 
retraction statements made by deponents in their affidavits are final unless AO 
has examined the deponents after the retraction.  It is not uncommon that such 
statements are recorded under inducement, promise, and persuasion under 
exceptional circumstances and in an atmosphere of high pressure liable to 
cause nervousness amounts to involuntary statements divorced from the 
actual facts on record. 
 
Thus statement given by the assessee cannot bind him on the face of other 
evidences supporting his case. In this regard, the appellant relies on the 
decision in the case of Deepchand and Co. Vs. ACIT (1995) 51 TTJ (Bom) 421, 
wherein it was held that a statement recorded during search proceeding which 
continued for an unduly long period cannot be considered to be free, fearless 
and voluntary. Thus, an element of compulsion is discernible in the case of the 
assessee on the facts and circumstances of case justifying retraction.” 


 


21. Furthermore, learned Counsel of the assessee submits that in the 


following case laws it has been held that the statement recorded u/s. 132(4) 


does not have evidentiary value when retracted if there is no any corroborative 


material :- 


•  CIT Vs. Sunil Agarwal (379 ITR 367) 


•  CIT Vs. Naresh Kumar Agarwal (369 ITR 171) 


•  DCIT Vs. Narendra Garg & Ashok Garg (AOP) (ITA No. 1531 & 1532 of 2007 
dated 28.7.2016) 


•  DCIT Vs. Marathon Fiscal Pvt. Ltd. (ITA no. 5783 & 5784/Mum/2017 dated 
28.8.2019) 
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•  Tribhuvandas Bhimji Zaveri (ITA no. 2250 & 2251/Mum/2013 dated 
4.11.2015) 


 
22. Furthermore, learned counsel referred to CBDT Instruction F.No. 


286/2/2003-IT(INV.II), dated 10.3.2003, wherein the Assessing Officer has 


been advised to avoid obtaining admission of undisclosed income under 


coercion/undue influence. Learned counsel further submits that the CBDT has 


again issued Circular No. F.No. 286/98/2013-IT(INV.II), dated 18.12.2014 for 


the following paragraph of the said Circular :- 


"2.  I am further directed to invite your attention to the Instructions/Guidelines 
issued by CBDT from time to time, as referred above, through which the Board 
has emphasized upon the need to focus on gathering evidences during 
Search/Survey and to strictly avoid obtaining admission of undisclosed income 
under coercion/undue influence. 
 
3. In view of the above, while reiterating the aforesaid guidelines of the Board, 
I am directed to convey that any instance of undue influence/coercion in the 


recording of the statement during Search/Survey/Other proceeding under the 
I.T.Act,1961 and/or recording a disclosure of undisclosed income under undue 
pressure/ coercion shall be viewed by the Board adversely.”   


 
23. Learned counsel further submits that  the AO & CIT(A) relied on the 


statements of following persons to conclude that long term capital gain earned 


by the appellant is bogus:- 


 
a.  Statements of Shri Pankaj Dave, Sagar Kadam and Dharmendra H   Bhojak 


who are referred as exit providers, 
 
b.  Statements of Shri Anuj Agarwal share broker, 
 
c.  Statement of Shri Arun Kumar Gupta who is director of 5 companies who are 


alleged to be exit providers. 
 


24. It was submitted that these persons have not mentioned assessee's name 


in their statement which proves that their statements are general in nature and 


cannot be used against assessee. They have never stated that they have 


provided alleged bogus Long term capital gain entries to the assessee or her 


family. That these persons are not known to the assessee and appellant had no 


dealing with them. Ld. CIT(A) on page no. 43 of the order has incorporated the 


statement of Shri Rajesh Kaitan of M/s S M Khaitan, share broker through 
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whom family members of the appellant has carried out transaction in shares to 


hold that LTCG is bogus. With reference to statement of Rajesh Khetan it is 


submitted as under: 


a) There is nothing adverse in his statement which goes against appellant in 
this case. 
 


b) In his statement he has clearly stated that appellant's and his family 
member's account was KYC compliant and trading was done by Shri 
Prakash Modi as he was authorized by appellant to instruct S.M. Khetan 
brokers. 


 
c)  In response to question no. Q 69 in his statement he specifically 


mentioned that he never doubted his clients i.e. Ruia Family because the 
trades happened over the period of 12-13 months when the price range 
was Rs. 26/- to Rs. 33/- per share and on exchange there was huge 
volumes of the shares. 


 
d) Further he stated that Ruia family has good financial background and 


social standing and he did work on the basis of faith and goodwill and 
earned only brokerage income which is his business. 


 
e) In the entire statement of Shri Rajesh Khetan, he has never said that 


alleged exit providers traded in share market through their broking 
company and he has never give any statement where it was admitted that 
shares of FCGL, Esaar India Ltd., Unno Industries Ltd or Tilak Finance 
Ltd were used to provide accommodation entries. Therefore, from this 
statement no negative inference can be drawn against appellant in this 
case. 


 


25. That further during the course of assessment proceedings assessee 


requested the Ld. AO to provide him the opportunity to cross examine these 


persons but request was denied by the Ld. AO. That therefore their statement 


is not binding on assessee and cannot be used against him. That the assessee 


had asked vide letter dated 19.12.2017 to AO to allow cross examination of 


these parties but was not allowed by AO as the assessment was getting time 


barred. That Assessing Officer incorporated this fact in para 5.1 at page no. 73 


of his order.  


 
26. That it is well settled law that any information collected at the back of 


assessee cannot be used against him for any proceedings without providing 


opportunity of cross-examination as held in the following decisions:- 
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• Kishinchand Chellaram (125 ITR 713) 


• Andaman Timber Industries Vs. CCE (62 taxmann.com 3) 


• H.R. Mehta Vs. ACIT (387 ITR 561) 


• ITO Vs. M. Pirai Choodi (334 ITR 262 


 
27. Learned Counsel of the assessee further submits that the assessee has 


discharged the burden to prove the genuineness of the long term capital gains 


earned during the year under consideration by providing all necessary 


evidences and hence long term capital gain on sale of shares cannot be treated 


as bogus. In this regard learned Counsel of the assessee has relied upon 


following case laws :- 


• Shri Vijayrattan Balkrishan Mittal Vs. DCIT (ITA no. 3427 to 
3429/Mum/2019 dated 1.10.2019 


• CIT Vs. Shyam R. Pawar (229 Taxman 256) 


• Farrah Marker Vs. ITO (ITA No. 3801/Mum/2011 dated 27.4.2018) 


• GTC Industries Ltd. Vs. ACIT (164 ITD 1) 


• Shri Brij Bhushan Singal Vs. ACIT (ITA No. 1415 to 1417/Del/2018 dated 
7.12.2018) 


 
28. Learned Counsel of the assessee further referred to catena of Hon'ble 


High Court and ITAT decisions referred in the above decision of Delhi ITAT. He 


further submits that following decisions relied upon by the Department have 


been distinguished in the above decision as under:- 


• Sanjay Bimalchand Jain Vs. PCIT (89 Taxman.com 196) 


• Shri Abhimanyu Soin vs. ACIT (2018-TIOL-733-ITAT-CHD dated 18.4.2018) 


• Chandan Gupta Vs. CIT (229 Taxman 173) 


• Balbir Chand Maini Vs. CIT (340 ITR 161) 
   


29. Learned Counsel of the assessee further submits that the Assessing 


Officer has made addition which has been confirmed by learned CIT(A) merely 


on the surmises, suspicion and conjectures. In this regard learned Counsel of 


the assessee submits following decisions as under :- 


“a.  Hon'ble Supreme Court in the case of Omar Salay Mohamed Salt v. CIT 
[1959] 37 ITR 151 (SC) had held that no addition can be made on the basis of 
surmises, suspicion and conjectures. 
 
b. The Hon'ble Supreme Court in the case of Umacharan Shaw & Bros. v. CIT 
(1959) [1959] 37 ITR 271 (SC) held that suspicion however strong, cannot take 
the place of evidence. 
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c.  The Hon'ble Supreme Court in the case of Lalchand Bhagat Ambica Ram v. 
CIT [1959] 37 ITR 288 (SC) held that assessment could not be based on 
background of suspicion and in absence of any evidence to support the same. 
 
d.  Hon. Kolkata High Court in the case of CIT v. Lakshmangarh Estate & 
Trading Co Ltd.(220 Taxman122) held that on the basis of a suspicion 
howsoever strong it is not possible to record any finding of fact, As a matter of 
fact suspicion can never take the place of proof. It was further held that in 
absence of any evidence of record, it is difficult to hold that the transactions of 
buying or selling of shares ware colorable transactions or were resorted to with 
ulterior motive.” 


 
30. Learned Counsel of the assessee further submits that recent decision of 


the ITAT, Mumbai in the case of Smt. Geeta Khare Vs. ACIT (ITA No. 


4267/Mum/2018 dated 29.5.2019) has decided identical issue in favour of the 


assessee :- 


While doing so Hon. ITAT has distinguished the decision of Hon. Bombay High 
Court in the case of Sanjay Bimalchand Jain (89 taxmann.com 196) which was 
relied on by AO on the following grounds: 
 
(i)    In that case, the broker company through which shares were sold did 
       not respond to AO's letter. 
(ii)  At the time of acquisition of shares, payments were made in cash.  


(iii) Address of both the penny stock company were same.  


(iv) Authorised signatory of both the companies were same.  


(v)   Address of broker and penny stock companies were same. 


 


31. As regards addition u/s. 68 of the Act of Rs. 20 lakhs loan taken learned 


Counsel of the assessee submits that during the course of assessment 


proceedings u/s 153A r.w.s 143(3), the assessee has submitted detailed 


explanation and documentary evidences in respect of the loan taken from M/s. 


Saraf Nivesh Pvt Ltd vide her letter dated 27.12.2017 wherein the assessee has 


submitted the following details :- 


a)      Identity of loan parties : 
(i)  Name and complete address of the parties 
(ii) PAN of the parties 
(iii)Details of directors of the lender companies 


 
b)       Genuineness of transactions:  


(i) Loan confirmations  
(ii) Details of repayment of loans  
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(iii)Copy of bank statements reflecting entry of loan taken and repaid 
 
c)       Creditworthiness of parties: 


(i)   Copy of return of income of lender parties for AY 2012-13 
(ii)  Balance sheet of the lender parties 
(iii) Bank statement of lender parties reflecting entry of loan taken and 


repaid 


 
32. That the above details are also enclosed. That original Loan Confirmation 


is again enclosed. That the assessee has discharged her onus to prove identity 


of the lender parties by supplying PAN, Address and details of directors of 


lender companies, genuineness of transaction since loan is received and repaid 


through banking channel only and creditworthiness of the parties by filing 


their Financials, IT Return copies, etc. Thereafter, onus is shifted to the AO to 


examine further the documents submitted by the assessee and give his 


findings on the same. That further, the loan taken from M/s Saraf Nivesh Pvt 


Ltd has already been repaid in the same year i.e. AY 2013-14, therefore 


additions u/s 68 are not sustainable. That the assessee has submitted the 


copy of bank statement of the lender parties evidencing the repayment of loans. 


In this regard, he relied on the decision of Hon. Bombay High Court in the case 


of Pr CIT, Central -2 Vs. Skylark Build in ITA No. 616 of 2016 dated 24-1O-


2018, 2018-TIOL-2323-HC-Mum-IT, wherein it has been held that when the 


amounts borrowed by assessee which are alleged as unexplained cash credit to 


make additions by invoking section 68, no addition can be made when such 


borrowings are repaid. He further relied on the submission and judgements 


relied on in submission for AY 2012-13. 


 
33. As regards interest on loan taken disallowed u/s. 69 of the Act, learned 


Counsel of the assessee submits that in Ground no. 18, the assessee has 


challenged the disallowance u/s 69C of interest of Rs.22,47,321/- paid on loan 


taken from 9 parties in AY 2012-13 and loan taken from Saraf Nivesh Pvt Ltd 


during AY 2013-14. That it is also challenged that provisions of section 69C of 


the Act are not applicable in respect of disallowance of interest paid on loan 


borrowed as provisions of section 69C are applicable only if the assessee has 
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incurred any expenditure and offers no explanation regarding source of 


expenses while in this case interest on loan paid is recorded in books of 


accounts. That as submitted above, since additions u/s 68 on account of loan 


taken is liable to be deleted, the addition of interest paid on the said loans 


should also be deleted. We rely on the submission and judgements relied on in 


our submission for AY 2012-13. 


 
34. Lastly learned Counsel of the assessee refers to the ITAT decision in the 


case of  Vijayrattan Balkrishan Mittal (ITA No. 3429, 3428, 3427/Mum/2O19 


dated O1.1O.2019).  Learned Counsel of the assessee submits that this case is 


very analogical to the one dealt with by the Revenue authorities in the present 


case. Learned Counsel of the assessee has extensively quoted from the same. 


 


35. Per Contra learned departmental representative relied upon the orders of 


the authorities below. He extensively quoted from the order of assessing officer 


and the order of learned CIT appeals. As regards the issue of jurisdiction of 


assessment under section 153(A) without incriminating material he submitted 


that the statement was very much obtained under section 132 (4) wherein 


there is clear admission of undisclosed income. He further submitted that 


learned CIT(A) has fully dealt with this issue in his appellate order. 


Furthermore the learned departmental representative submitted that 


honourable jurisdictional High Court in the case of continental warehousing 


(supra) has held that only in case of assessments which have been finalized 


that addition without incriminating material cannot be done. He pointed out 


that in these cases earlier assessment was not done under section 143(3). 


Hence he submitted that assessee cannot be said to be covered by honourable 


jurisdictional High Court decision as above. Furthermore he referred to 


honourable Supreme Court decision in the case of Rajhesh Jhaveri (supra) for 


the proposition that intimation under section 143(1) cannot be deemed to be 


assessment order. Furthermore in this regard learned departmental 


representative relied upon the case laws from honourable Delhi High Court in 
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the case of Kabul Chawla (supra) and another case laws referred by learned 


CIT appeals. 


 
36. As regards the merits of the case is concerned he submitted that the 


order of assessing officer and learned CIT appeals are quite elaborate. As 


regards the bogus long-term capital gain he submitted that the same has 


clearly been accepted by the assessee in the statement recorded during search. 


Furthermore he submitted that the share scrips in question have abnormal 


increase which is totally unjustified. In this regard he referred to the modus 


operandi of the bogus capital gain and the statement of bogus exit providers 


and the brokers. He further placed reliance upon case laws referred by the 


learned CIT appeals. 


 
37. As regards the addition of loans learned Departmental Representative 


relied upon the orders of authorities below. He reiterated the position that the 


date of confirmation was not proper and only xerox copy of confirmation was 


submitted. Overall learned departmental representative relied upon the orders 


of authorities below. 


 
38. On a query from the bench as to whether the learned departmental 


representative is in a position to bring incriminating material on record from 


the search, learned departmental representative submitted that he is relying 


upon the materials that are referred in the orders of the authorities below and 


is not in a position to bring any further material on record. 


 
39. We have carefully considered the submissions and perused the records. 


Firstly issue in appeal is that in assessment framed under section 153(A) in 


case of the unabated assessment addition without reference to incriminating 


material is not sustainable. This issue has been clearly spelt out and affirmed 


by honourable jurisdictional High Court in the Catena of case laws including 


that of continental warehousing (supra). 
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40. The learned departmental representative and the learned CIT appeals 


have tried to distinguish this decision from Hon’ble Bombay High Court by 


referring to Hon’ble Delhi High Court decision in the case of Kabul Chawla 


(supra). 


 
41. In this regard we are of the considered opinion that the decision from 


honourable jurisdictional High Court in Continental Warehousing (supra) is 


clear and unambiguous. It was clearly held in that case that assessments 


which are not pending and which have attained finality, addition under section 


153(A) cannot be done without reference to incriminating seized material. We 


may gainfully refer to the relevant order of the honourable High Court as 


under: 


 
"On a plain reading of section 153A, it becomes clear that on initiation of the 
proceedings under section 153A, it is only the assessment/reassessment 
proceedings that are pending on the date of conducting search under section 132 
or making requisition under I section 132/4 stand abated and not the 
assessments/reassessments already  finalised for those assessment years 
covered under section 153A. By a Circular No. 8 of 2003, dated 18-9-2003 (See 
263 ITR (St) 61 at 107) the CBDT has clarified that on initiation of proceedings 
under section 153A, the proceedings pending in appeal, revision or rectification 
proceedings against finalised assessment/reassessment shall not abate. It is only 
because, the finalised assessments/reassessments do not abate, the appeal 
revision or rectification pending against finalised assessment/ reassessments 
would not abate. Therefore, the argument of the revenue, that on initiation of 
proceedings under section 153A, the assessments/reassessments finalised for the 
assessment years covered under section 153A stand abated cannot be accepted. 
Similarly on annulment of assessment made under section 153A(1) what stands 
revived is the pending assessment/reassessment proceedings which stood abated 
as per section 153A(1)." 
 
"Once it is held that the assessment has attained finality, then the Assessing 
Officer while passing the independent assessment order under section 153A read 
with section 143(3) could not  have disturbed  the assessment/reassessment order 
which  has  attained finality,   unless  the materials gathered in the course of the 
proceedings under section 153A establish that the reliefs  granted  under  the      
finalised assessment/reassessment were contrary to the facts unearthed during 
the course of 153A proceedings. If there is nothing on record to suggest that any 
material was unearthed during the search or during the 153A proceedings, the 
Assessing Officer while passing order under section 153A read with section 143(3) 
cannot disturb the assessment order." 
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42. A reading of the above makes it clear that it was expounded that in case 


of assessments which have attained finality no addition under section 153(A) 


can be done without seized incrementing material. In this regard, the learned 


departmental representative and learned CIT appeals have tried to make out a 


case that in the present cases before us the earlier assessments were not under 


section 143 (3). Hence the ratio from honourable jurisdictional High Court 


decision will not apply here. The learned departmental representative has 


mentioned that honourable High Court has referred about assessments which 


have been finalized. 


 
43. In our considered opinion, the honourable jurisdictional High Court has 


never mentioned that it is only assessment which has been completed under 


section 143(3) that addition under section 153(A) cannot be done without 


reference to incriminating seized material. Honourable jurisdictional High 


Court has clearly mentioned that it is those assessments which are unabated, 


that is not pending, to which the above said ratio will apply. Assessments 


which are not pending are not only those which have been completed under 


section 143(3) but also those for which the time for issuing notice under 


section 143(2) have already elapsed. In other words the references is to those 


assessments in whose case assessment under section 143 (3) cannot now be 


done. It is not at all the case of the revenue that in the appeals which have 


been claimed as unabated here there was time for assessment under section 


143(3). In this view of the matter, in our considered opinion, the submission of 


the learned counsel of the assessee succeeds that addition in the case of 


unabated assessment without reference to incriminating seized material for 


assessment u/s.153(A) is not sustainable on the touchstone of above said 


honourable jurisdictional High Court decision. Therefore, the learned CIT 


appeals and the learned departmental representative plea in trying to 


distinguish the same by reference to Hon’ble Delhi High Court decision and 


honourable Supreme Court decision in the case of Rajesh Jhaveri (supra) 


doesn’t succeed. 
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44. It may not be out of place here to mention that it is specifically provided 


in section 153A “that assessment or reassessment if any relating to any relevant 


assessment year or years referred to in this subsection pending on the date of 


initiation of search under section 132 or making of requisition under section 132 


a as the case may be shall abate.”  This makes it further abundantly clear that 


only those assessments which are pending abate. Hence sanguine provisions of 


the act read with honourable jurisdictional High Court decision as above make 


it abundantly clear that the assessments which do not abate and assessment 


and addition under section 153 A without reference to incriminating seized 


material is not sustainable. 


 
45. The jurisprudence regarding jurisdictional defect in assessment under 


section 153A /153C without reference to incriminating seized material has also 


been expounded by honourable Supreme Court in the case of Commissioner of 


Income Tax vs. Singhad technical education Society in civil appeal No. 11080 of 


2017 and others. In this regard the honourable Supreme Court in paragraph 


18 of the said order observed that :- 


In this behalf it was noted by the ITAT that as per provisions of section 153C of 
the act,, incriminating material which was seized had to pertains to 
assessment years in question and it is an undisputed fact that the documents 
which were seized did not establish any correlation, document –wise, with 
these for assessment years since this requirement under section 153C of the 
act is essential for assessment under the provision it becomes a jurisdictional 
defect. We find this reasoning to be logical and valid having regard to the 
provisions of section 153C of the Act.” 


 
46. We also note that the co-ordinate bench of ITAT in the case of Shri 


Vijayrattan Balkrishan Mittal (supra) in similar situation held that, dehorse 


incriminating Material assessment u/s.153A is not sustainable in the case of 


unabated assessment. We may gainfully refer to the said decision as under:  


44. After hearing both the parties and perusing the facts on record, we 
observed that undisputably the assessment in the instant year has not abated 
on the date of search. We further find that the evidences were gathered after 
issuing notice under section 133(6) that assessee has carried out synchronized 
trades for obtaining bogus LTCG. In our opinion, the said information/data is 
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collected after the date of search and does not constitute incriminating material 
found and seized during the course of search. Keeping in view the said facts 
and circumstances, we are of the considered view that addition to the income 
of the assessee can only be made on the basis of incriminating record found 
during the course of search. In the present case, there is no such incriminating 
material and therefore, the AO has no jurisdiction to make addition in the 
unabated assessment. The case of the assessee is squarely covered by the 
decision of Hon’ble Bombay High Court decision in the case of Continental 
Warehousing Corporation (Nhava Sheva) Ltd. (supra), wherein the Hon’ble 
Bombay High Court held as under: - 


“a) Whether on the facts and in the circumstances of the case and in law, 
the ld. CIT(A) was justified in deleting the addition of ₹ 3,91,55,000/- 
under section 68 of the Act in respect of share application money and 
addition of ₹ 11,24,964/- under section 14A made by the Assessing 
Officer, as it was not based on incriminating material found during the 
course of search. 


d) Whether on the facts and circumstances of the case and in law, the Ld. 
CIT(A) was justified in deleting the addition of ₹ 3,91,55,000/- under 
section 68 of the Act in respect of share application money and addition of 
₹ 11,24,964/- under section 14A made by the assessing officer without 
appreciating the fact that the decision of continental warehousing 
corporation & the decision in the case of All Cargo Global Logistics have 
not been accepted by the department and an SLP has been filed in the 
Supreme Court in both the cases decided by the High court i.e. Continental 
Warehousing Corporation as well as all Cargo Global Logistics vide appeal 
civil 8546 of 2015 and SLP civil 5254-5265 of 2016 respectively.” 


45. Since, there is no incriminating material found during the course of 
search, we therefore respectfully following the ratio laid down by the Hon’ble 
Bombay High Court in the above decision, set aside the order of the CIT(A) and 
direct the AO to delete the addition. Resultantly, the appeal of the assessee on 
jurisdictional issue is allowed.  


47. As regards the issue of seized material it is clear that in the appeals 


which have remained unabated the addition is without reference to any seized 


material. The materials referred are only the statement obtained of the 


assessee under section 132 (4). These have been duly retracted. Hence without 


corroborative material addition only based upon the retracted statement is not 


sustainable. For this proposition following case laws are germane: 


• CIT Vs. Sunil Agarwal (379 ITR 367) 


•  CIT Vs. Naresh Kumar Agarwal (369 ITR 171) 


•  DCIT Vs. Narendra Garg & Ashok Garg (AOP) (ITA No. 1531 & 1532 of 2007 
dated 28.7.2016) 


•  DCIT Vs. Marathon Fiscal Pvt. Ltd. (ITA no. 5783 & 5784/Mum/2017 dated 
28.8.2019) 







 
                                                    Rajesh Ruia Group of  cases  


 


28


•  Tribhuvandas Bhimji Zaveri (ITA  2250 & 2251/Mum/2013 dt. 4.11.2015) 


 
48. It may also be pertinent to note here that no seized material said to be 


incriminating was produced before us. In light of above said case laws the 


observation of learned CIT(A) that incriminating material need not be specific 


has no legs to stand. This very observation by the learned CIT(A) itself is an 


admission that no specific incriminating material has been seized and referred 


in the assessment order Hence, in all cases of unabated assessment  the 


assessment fails on jurisdictional defect. Thus, ITA No. 6519/MUM/2019, 


6520/MUM/2019, 6515/MUM/2019, 6516/MUM/2019, 6513/MUM/2019 & 


6514/Mum/2019  are dismissed on account of jurisdictional defect.  


49. As regards the issue of additions on merits for the bogus long-term 


capital gain, we note that the same is based upon the modus operandi of 


earning bogus long-term capital gain in general mentioned by the assessing 


officer. It is further more based upon the statements obtained upon survey. 


Furthermore it is based upon Assessing Officer’s analysis of the impugned 


companies financials wherein the assessing officer is of the opinion that the 


increase in value is unjustified. Furthermore assessing officer has referred to 


general SEBI action in case of bogus long-term entry operators. However none 


of the brokers or the persons or the companies dealt in these appeals have 


been referred in the above said SEBI enquiry noted by the AO in his order. As 


regards the merits of additions based upon the statement obtained from Survey 


from 3rd parties the same is not at all sustainable without any corroborative 


material. This position was expounded by the honourable Supreme Court in 


the case of S. Kader Khan (supra). That there is no material incrementing 


available in this regard is clearly evident from the observation of the assessing 


officer in the order itself. The assessing officer mentions that what is real was 


not recorded in the books of accounts at any place. He mentions in the 


assessment order that no book entries to the real transactions either in the 


books of assessee or in the books of this entry operators are there. This clearly 


signifies that assessing officer is not referring to any incriminating material 


seized. As regards the observation of the assessing officer that the share broker 
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has accepted that he was acting on the advice of Shri  Prakash Modi on behalf 


of the assessee, again there is no incriminating seized record in this regard. 


The same remains solely statement upon survey which is not a conclusive 


evidence of addition of undisclosed income without corroborative material. 


 
50. It is noted that assessee’s claim that all necessary documentary 


evidences are in place have remained undisputed. The assessee has provided 


all the contract notes of the brokers in relation to sales and purchase of the 


shares which are system generated and prescribed by the Stock Exchange, 


copies of share certificates, copy of the Demat account statement of the 


assessee, copies of bank statements of the assessee highlighting the payments 


for purchase of shares and receipts against the sale of shares. Pursuant to sale 


of shares the broker issued contract notes for sale of impugned shares vide 


various bills. There is no evidence of any privy of contract between the assessee 


and the buyer of the shares as the assessee does not know to whom the shares 


have been sold and hence the long term capital gain on sale of shares cannot 


be treated as non-genuine. The assessee has received entire sales proceeds 


through regular banking channels from the stock broker registered with SEBI 


which establishes the identity of the payer, sources of funds on sale of the 


same shares and the genuineness of the transaction. The AO has not pointed 


out any deficiency in the documents or inherent weakness in the explanation 


or doubted genuineness of the transactions for want of any evidence. 


 


51. From the above, it is evident that all the documentary evidence in 


support of the income has been maintained and furnished. No defect in the 


same has been refereed by the Revenue.  


 
52. Further, it is undisputed that the assessee has asked for cross 


examination doing assessment proceeding itself. However, the same remained 


unresponded by the A.O. as well as ld. CIT(A). These information collected on 


the back of the assessee without opportunity to cross examine, cannot be a 


basis for addition. They have been held to be vitiating the assessment itself and 







 
                                                    Rajesh Ruia Group of  cases  


 


30


rendering it a nullify. Here, the Hon'ble Supreme Court’s decision in the case 


Andaman Timber Industries (supra) is germane and supports this proposition.  


 
53. In this regard we also place reliance upon the co-ordinate bench decision 


in the case of Shri Vijayrattan Balkrishan Mittal (supra), wherein similar addition 


was deleted by following adjudication: 


28. We also noted that as per provisions of section 68 of the Act, where any 
sum is found credited in the books in any previous year and assessee offers 
no explanation about the nature and source thereof or the explanation offered 
is not satisfactory to the AO, the sum credited may be charged to tax under 
Sec. 68 of the Act.  The assessee is required to prove: (i) the identity of the 
creditor (ii) Source of the credit and (iii) genuineness of the transaction to the 
satisfaction of the AO. To prove the identity of the creditor, the nature of 
transactions, source of payments and the genuineness of the transactions of 
sale of shares of PAL, the assessee has submitted following documents/ 
evidences: - 


a) To prove the identity of creditor and nature of transaction the assessee 
submitted copy of Contract note on sale by Geojit on BSE platform. The 
contract notes shows the quantity, rate, time stamp, value, taxes and charges 
viz. STT, brokerage, SEBI and exchange turnover charges, service tax and 
stamp duty incurred on all the transactions done on BSE platform, a stock 
exchange recognized by the market regulator SEBI. The documents have been 
accepted by the AO. 


b) Bank statement showing sale proceeds credited by the broker Geojit. 
Demat account of the assessee showing sold shares debited/transferred to 
broker. 


c) The sale consideration is received by assessee from Geojit, a registered 


broker of SEBI/BSE, with who has been dealing with Geojit for more than 10 
years as per contract note directly in the bank account after shares are 
delivered from demat account and received by the assessee. Copy of demat 
account and bank statements where sale proceeds are received are 
submitted as discussed above. Geojit has also been examined and 
interrogated by the Investigation Department during search proceedings. 
Geojit's source is BSE settlement system. This explains identity of the creditor 
and source of money paid by assessee for genuine transaction of sale of 
shares. 


d) Sale is done at prevailing price quoted on the BSE. (BSE published 
quotations daily and rate list of the relevant dates can be produced if 
required) 


e) The shares are sold by assessee's broker on BSE platform and not off 
market to any buyer hence source is BSE's clearing system and broker. The 
transactions on the BSE platform and settlement system who are responsible 
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for the transactions of the demat account and prevailing price on public 
domain prove the genuineness of the transactions. 


f) SEBI's final order dt. 19.09.2017 relating to PAL is enclosed. SEBI after 
detailed investigation into the transactions in the shares of these companies 
held that the parties to the investigation including assessee and alleged exit 
providers are having no nexus or connection with the company, their 
directors, promoters etc. and there is no price or volume manipulation in these 
scripts. This also explains the genuineness of the transactions and discards 
the theory of manipulation or accommodation to take tax advantage illegally. 


29. We have also noted the facts further that the assessee has received 
total amount of Rs. 14,16,80,449/- on account of sale of shares of PAL during 
the year, in the account with Axis Bank from Geojit, registered broker of BSE 
with whom the assessee is dealing from last more than 10 years. The 
assessee has been regular investor in shares & securities and his portfolio 
comprises of various shares and the aggregate value of investments for 5 
years have been as under: - 


AY ( as on 
date) 


Total investment in shares – 
Amount (in Rs.) 


31.03.2011 3,77,21,394 


31.03.2012 3,33,40,018 


31.03.2013 2,66,87,649 


31.03.2014 2,91,24,876 


31.03.2015 2,58,84,431 


Copies of Balance Sheet of the assessee for the above mentioned years 
showing the investments made in shares were submitted to the AO vide 
submission dated 15.03.17 as well as  before CIT(A) and even now before us. 
This adds to the bonafide of the assessee’s transactions. In view of the above 
facts and circumstances of the case, we have to go through the expression of 
"nature and source" and has to understand the requirement of identification of 
the source and its genuineness. Sec. 68 of the Act places the burden of proof 
on the tax payer, to explain the nature of source of any credit but not the 
source of the source. Hence when an assessee gives evidences of identity of 
the payer, source of the credit, evidences of the transactions to prove the 
genuineness, the assessee is said to have discharged his initial burden. In 
view of the above, we are of the view that the assessee has explained and 
submitted evidences to prove identity, nature and source of the cash credit on 
account of sale proceeds credited/received in the bank account of the assessee 
and also furnished all evidences comprising contract notes, brokers, banking 
details in support of the genuineness of the transactions. The AO has not 
pointed out any deficiency in the documents or inherent weakness in the 
explanation or doubted genuineness of the transactions for want of any 
evidence. The AO did not produce any evidence whatsoever to prove the 
allegation that unaccounted money changed hands between the assessee and 
the broker or any other person including the alleged exit provider nor proved 
that the assessee has taken any type of accommodation from any person or so 
called exit providers to introduce unaccounted money into books by way of 
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LTCG. With the purchase and sale transactions of shares of PAL are proved 
genuine by third parry evidences - bank, broker; DP-demat account, and in the 
absence of any material to prove cash changing hands in the transaction, the 
addition made by the AO under section 68 of the Act, by treating the sale 
consideration as unexplained, sham, non-genuine is baseless. The addition 
under section 68 of the Act made merely of the basis of suspicion, 
presumptions and probability of preponderance without any direct evidence to 
prove the transactions as non-genuine or sham or demonstrating appellant's 
involvement in any kind of manipulation is illegal and cannot sustain. The 
findings of investigation & modus operandi in other cases narrated by the AO 
and also CIT(A) nowhere prove any connection with the assessee nor the 
assessee's involvement or connection or collusion with the brokers, exit 
providers, accommodation providers or companies or directions etc. For making 
the addition, it is necessary to bring on record evidence to establish ingenuity 
in transactions or any connection of the assessee or its transaction with any of 
the alleged parties. The assessee has discharged his onus by establishing the 
identity of the payer, source of the credit and genuineness of the transactions.  


30. We noted that the learned CIT Departmental Representative also relied 
on the decision of the Hon’ble Bombay High Court, Nagpur Bench in the case of 
Sanjay Bimalchand Jain vs. Pr. CIT (2018) 89 taxmann.com 196 (Bom), 
wherein the decision on the impugned issue was discussed. Hon’ble High 
Court has considered the facts of Sanjay Bimaichand Jain supra from where 
we find that (i) in that case, the broker company through which the shares 
were sold did not respond to AO's letter regarding the names and address and 
bank account of the person who purchased the shares sold by the assessee (ii) 
Moreover, at the time of acquisition of shares of both the companies by the 
assessee, the payments were made in cash (iii) The address of both the 
companies were interestingly the same (iv) The authorized signatory at both 
the companies were also the same person (v) The purchase of shares of both 
the companies was done by that assessee through broker, GSSL and the 
address of the said broker was incidentally the address of the two companies. 
Based on these crucial facts, the Hon'ble Bombay High Court rendered the 
decision in favour of the revenue. None of these factors were present in the 
facts of the assessee before us. Hence it could be safely concluded that the 
decision of Hon’ble Bombay High Court (supra) is factually distinguishable.”  


54. In the background of aforesaid discussion and precedents it is clear that 


the addition of long term capital gain as bogus is not sustainable. The case 


laws relied by the revenue is duly dealt with in the order of the tribunal 


referred above. Accordingly we set aside the orders of authorities below and 


delete the addition on merits in this regard. It may not be out of place to 


mention here that the ITAT in assessee’s own case for A.Y. 2007-08 & 2008-09 


has decided the issue of treatment as bogus of the long term capital gain of 
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shares in favour of the assessee. The same has not been reversed yet.  Despite 


that learned CIT(A) erroneously distinguished the same. 


 
55. We have already held that the long-term capital gain cannot be treated as 


undisclosed income under section 68 the addition of commission on capital 


gain done in these cases is consequently not sustainable. Hence we delete the 


same also. 


 
56. As regards the addition of unsecured loan is concerned, we note that 


assessing officer has accepted that assessee has submitted the confirmation, 


ITR, bank statement of the parties. However he rejected by simply observing 


that investigation wing at Kolkata has reported that some of the entry 


operators are providing bogus loans at Kolkata. The assessing officer did not 


make any enquiry of his own the only referred to the date of confirmation of the 


unsecured loan and drew adverse inference. The learned CIT appeals also has 


confirmed the assessing officer’s action by simply making general observations 


that the loan creditors are bogus in as much as they don’t have much income, 


that the entire TDS have been claimed as refund  by them, that they have same 


IP address of filing return and same corresponding address. 


 
57. We find that by simply referring to General findings of investigations 


wing at Kolkata entry operators providing bogus loans the revenue authorities 


cannot fasten liability of undisclosed income upon the assessee, unless the 


assessing officer makes enquiry of his own and rebuts the documentary 


evidences submitted by the assessee. The assessee has duly discharged its 


onus by submitting the loan confirmation, income tax details and bank 


statements and financial statement of the loan creditors. Without making 


enquiry of his own the Assessing Officer has rejected them which is totally 


unsustainable. In this regard we note that honourable Bombay High Court in 


the case of CIT Vs. Orchid industries p ltd in ITA No 1433 of 2014 vide order 


dt. 5/7/2017 has similarly held as under :- 
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“1] The Revenue has filed the appeal on following questions; 
 
6.3 Whether on the facts and in the circumstances of the case and in law, orders of 
the Tribunal was perverse in deleting the addition of Rs.95,00,000/- made u/s. 68 
of the Act, relying only on the documentary evidence produced by the Respondent 
Company while ignoring the key factor that these entities were not traceable at 
their given addresses. 
 
6.4 Whether on the facts and in the circumstances of the case and in law, the 
Tribunal erred in not appreciating the observations made by the Delhi High Court 
in Nova Promoters and Finlease Pvt. Ltd. 18 Taxman.com 217 wherein the Court 
has observed that cases of this type   cannot   be   decided   only   on   the   basis   
of documentary evidences above and there is need to take into account the 
surrounding circumstances. 6.5 The Tribunal ought to have taken note of the fact 
that the assessee was not able to produce even a single party before the AO 
despite agreeing before the CIT(A) that it will produce all parties before the AO 
during remand proceedings." 
 
2] Mr.Pinto, the learned counsel for the Assessee submits that the Assessing 
Officer upon considering all the facts had added  Rs.95 lakhs as income under 
Section 68 of the Income Tax Act. It needs to be considered that the Assessee had 
not discharged its onus to establish that the amount was received by the Assessee 
from the share holders as share application money. The Assessee could not prove 
the identity of the creditors, their credit worthiness and the genuineness of the 
transactions. The party from whom the Assessee had received the share amount 
never responded to the summons issued by the Assessing Officer. The Assessing 
Officer has considered the said aspect and thereafter has added the amount under 
Section 68 of the Income Tax Act. According to the learned counsel, the Tribunal 
only on the basis that documents are available has accepted the case of the 
Assessee. The Tribunal has failed to consider the circumstances and the facts 
which are relevant. 
 
3] The learned counsel for the Assessee supports the order and submits that the 
Assessee had discharged its onus. The Assessee had produced the PAN of all the 
creditors along with the confirmation, Bank Statement showing payment of share 
application money and relevant record is produced with regard to the allotment 
of shares to those parties. The share application form, allotment letter, share 
certificate are also produced. Even the balance-sheet, profit and loss account, the 
books of account of these creditors were produced on record showing that they had 
sufficient funds for investing in the shares of the Assessee. The learned counsel 
relies on the judgment  of the  Division  Bench  of this  Court  in  case  of 
Commissioner of Income Tax vs. Gagandeep Infrastructure (P.) Ltd., reported in 
[2017] 80 Taxmann 272 (Bombay) and the order of the Apex Court in case of 
Commissioner of Income Tax vs. Lovely Exports (P.) Ltd., reported in [2008] 216 
CTR 195 (SC). 
 


4] We have considered the submissions. 


5] The Assessing Officer added Rs.95 lakhs as income under Section 68 of the 
Income Tax Act only on the ground that the parties to whom the share certificates 
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were issued and who had paid the share money had not appeared before the 
Assessing Officer and the summons could not be served on the addresses given as 
they were not traced and in respect of some of the parties who had appeared, it 
was observed that just before issuance of cheques, the amount was deposited in 
their account. 
                                                    
6] The Tribunal has considered that the Assessee has produced on record the 
documents to establish the genuineness of the party such as PAN of all the 
creditors along with the confirmation, their bank statements showing payment of 
share application money. It was also observed by the Tribunal that the Assessee 
has also produced the entire record regarding issuance of shares i.e. allotment of 
shares to these parties, their share application forms, allotment letters and share 
certificates, so also the books of account. The balance sheet and profit and loss 
account of these persons discloses that these persons had sufficient funds in their 
accounts for investing in the shares of the Assessee. In view of these voluminous 
documentary evidences, only because those persons had not appeared before the 
Assessing Officer would not negate the case of the Assessee. The judgment in case 
of Gagandeep Infrastructure (P.) Ltd, (supra) would be applicable in the facts and 
circumstances of the present case. 
 
7] Considering the above, no substantial question of law arises. The appeal stands 
dismissed. However, there is no order as to costs.” 


 
58. It is further noted that in the present case assessee has also refunded 


the loan amount to the loan creditor. This aspect further supports the 


assessee’s plea that these laws cannot be treated as undisclosed income of the 


assessee. Authorities below have totally ignored this aspect. In this regard case 


law from Hon'ble Bombay High Court referred by learned counsel of the 


assessee above supports the proposition that when loan amount is duly repaid 


the same cannot be treated as undisclosed income under section 68. 


 
59. Accordingly in the background of aforesaid discussion and precedents in 


our considered opinion the addition of unsecured loans as undisclosed income 


of the assessee is not sustainable. Hence, we set aside the orders of authorities 


below and delete the addition. 


 
60. Since we have already deleted the addition of unsecured loan as 


undisclosed income the addition of interest thereon is consequently also not 


sustainable. Hence, the same is also deleted. 
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61. Our above adjudication on various grounds applies mutatis mutandis to 


all the assessees appeals in adjudication here. 


 


Revenues Appeal in ITA 6962/Mum/2019 for assessment year 2012-13 in case 
of Kalpana Mukesh Ruia 
 
62. In this appeal the ground raised is that learned CIT appeals erred in 


deleting the addition amounting to rupees 1,93,60,000/- made under section 


69 of the IT act on account of variation in the purchase price of the property 


purchased by the assessee and the market value of the property. On this issue 


the assessing officer observed that it was found that assessee has purchased 2 


plots at Ambey Valley. That in order to ascertain the fair market value notice 


under section 133(6) was issued to the assistant sub- registrar Lonavala, to 


furnish the copies of sale deeds executed within the range of 3 months post 


and pre-of the registration made by the assessee. The assessing officer made 


some computation of his own and thereafter show caused the assessee as to 


why 90.28% more should not be added to the value already shown. In absence 


of any response from the assessee proceeded to add difference amount of 


Rs.1,93,60,000/- u/s. 69 of the IT Act . 


 
63. Upon assessee’s appeal learned CIT(A) observed that this addition by the 


assessing officer is without any basis and the assessing officer has erred both 


in law and fact .That addition is simply based on some comparables collected 


from the office of the Asst Sub-Registrar and has been applied on presumption 


that assessee would have paid the same market value. The addition of 


undisclosed investment under section 69 cannot be made purely on possibility 


of higher payment on the basis of comparables of higher market value. That 


hence the addition is without any basis. The learned CIT(A) has  further noted 


that provisions of section 56 would have been applicable as purchase value is 


lower than stamp duty value. However since provisions of section 56 have come 


to the statute with effect from 01.04.2014. The substantive law would not be 


applicable for assessment year 2012-13. 
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64. Against this order revenue is in appeal before us. As we already observed 


the additions for assessment year in this case is without reference to any 


incriminating material found during search. Since the assessment has been 


done under section 153 A in case of an unabated assessment as we have 


already held hereinabove the addition is not sustainable dehorse any 


incriminating material. Hence this addition is not at all sustainable. 


 
65. Furthermore the order of learned CIT(A) is reasonable and on that count 


also the same deserves to be sustained. 


 
66. In the result appeals by the assessees are allowed and the appeal by the 


revenue is dismissed. 


 


Order pronounced under Rule 34(4) of the ITAT Rules by placing the result on 
notice board on 31.12.2020. 
   


             Sd/-               Sd/- 
 
           (RAMLAL NEGI)             (SHAMIM YAHYA) 
        JUDICIAL MEMBER      ACCOUNTANT MEMBER 
                       
Mumbai; Dated :   31/12/2020                                                
 
Copy of the Order forwarded  to :  
  


1. The Appellant 
2. The Respondent 
3. The CIT(A) 
4. CIT 
5. DR, ITAT, Mumbai 
6. Guard File.  


         
BY ORDER, 


 //True Copy// 
      


    (Assistant Registrar) 


PS                ITAT, Mumbai 
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Madras High Court
M/S.Bejan Singh Eye Hospital Pvt. ... vs Income Tax Department on 12 March, 2020
                                                                      Crl.O.P(MD)No.13383 of 2019


                            BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT


                                               DATED : 12.03.2020


                                                    CORAM :


                            THE HONOURABLE MR.JUSTICE G.R.SWAMINATHAN


                                         Crl.O.P(MD)No.13383 of 2019
                                                     and
                                    Crl.M.P.(MD) Nos.8303 and 8304 of 2019


                      1.M/s.Bejan Singh Eye Hospital Pvt. Ltd.,
                        No.313,-C, M.S.Road,
                        Vettoornimadam,
                        Nagercoil  629 003.


                      2.Dr.S.M.Bejan Singh,
                        Managing Director,
                        M/s.Bejan Singh Eye Hospital Pvt. Ltd.,
                        No.313,-C, M.S.Road,
                        Vettoornimadam,
                        Nagercoil  629 003.


                      3.Smt.Rooshitha Bejan Singh,
                        Director,
                        M/s.Bejan Singh Eye Hospital Pvt. Ltd.,
                        No.313,-C, M.S.Road,
                        Vettoornimadam,
                        Nagercoil  629 003.                                 ... Petitioners


                                                        Vs.


                      Income Tax Department,
                      O/o.Principal Commissioner of Income Tax-2,
                      Madurai,
                      Rep. By the Assistant Commissioner of Income Tax Circle-I,
                      Nagercoil.                                            ... Respondent
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                      Prayer: This Criminal Original Petition is filed under Section 482 of


M/S.Bejan Singh Eye Hospital Pvt. ... vs Income Tax Department on 12 March, 2020
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                      Cr.P.C., to call for the records and to quash the case in C.C.No.425 of


                      2019 on the file of the Additional Chief Judicial Magistrate, Madurai


                      insofar as the petitioners are concerned.


                                   For Petitioners     : Mr.Ashok Padmaraj


                                   For Respondent      : Mrs.S.Srimathy,
                                                            Senior Standing Counsel


                                                      ORDER


This criminal original petition has been filed to quashing the proceedings in C.C.No.425 of 2019 on
the file of learned Additional Chief Judicial Magistrate, Madurai. The petitioners are facing trial for
the offences under Sections 276 C(2) of the Income Tax Act.


2.The learned standing counsel appearing for the respondent strongly opposed the prayer for
quashing. A detailed counter affidavit has also been filed.


3.The petitioner's counsel reiterated the contentions set out in the memorandum of grounds.


http://www.judis.nic.in Crl.O.P(MD)No.13383 of 2019


4.I carefully considered the rival contentions and went through the materials on record, particularly
the counter affidavit as well as the impugned complaint. It is not in dispute that the first petitioner is
an assessee under Income Tax Act and the petitioners 2 and 3 are its Managing Director and
Director respectively. The issue concerns the financial year 2011-2012 to 2014-2015. It is not in
dispute that the petitioners had filed their income tax return in time admitting their liability. But
then the tax was not remitted in time. There was delay. The question that arises for my
consideration is whether this will amount a wilful evasion attracting the aforesaid penal provisions.


5.The issue is no longer res integra. The learned counsel appearing for the petitioner drew my
attention to the decision made by the Hon'ble Karnataka High Court in Crl.P.No.4891 of 2014, dated
14.06.2019. The Hon'ble Karnataka High Court in the aforesaid decision held as follows:


In the instant case, the only circumstance relied on by the respondent in support of
the charge levelled against the petitioners is that, even though accused filed the
returns, yet, it failed to pay the self-assessment tax http://www.judis.nic.in
Crl.O.P(MD)No.13383 of 2019 along with the returns. This circumstance even if
accepted as true, the same does not constitute the offence under Section 276C (2) of
the Act. The act of filing the returns by itself cannot be construed as an attempt to
evade tax, rather the submission of the returns would suggest that petitioner No.1
had voluntarily declared his intention to pay tax. The act of submitting returns is not
connected with the evasion of tax. It is only an act which is closely connected with the
intended crime, that can be construed as an act in attempt of the intended offence. In


M/S.Bejan Singh Eye Hospital Pvt. ... vs Income Tax Department on 12 March, 2020


Indian Kanoon - http://indiankanoon.org/doc/20173801/ 2







the backdrop of this legal principle, the Honble Supreme Court in the case of Prem
Dass vs Income Tax Officer cited supra, has held that a positive act on the part of the
accused is required to be established to bring home the charge against the accused for
the offence under Section 276C(2) of the Act.


6.It is admitted in the counter affidavit itself that the petitioner have since cleared the
dues and as on date no tax dues are payable in respect of the aforesaid financial
years. Inasmuch as the tax has been subsequently paid, I am of the view that
continuance of the impugned prosecution would only amount to an abuse of legal
process.


Respectfully following the judgment of the Hon'ble Karnataka High Court, the impugned
proceedings stand quashed and the criminal original http://www.judis.nic.in Crl.O.P(MD)No.13383
of 2019 petition is allowed. Consequently, connected miscellaneous petitions are closed.


12.03.2020 Index : Yes/No Internet:Yes/No ias To:


1.The Additional Chief Judicial Magistrate, Madurai.


2.Income Tax Department, O/o.Principal Commissioner of Income Tax-2, Madurai, Rep. By the
Assistant Commissioner of Income Tax Circle-I, Nagercoil.


http://www.judis.nic.in Crl.O.P(MD)No.13383 of 2019 G.R.SWAMINATHAN, J.


ias Crl.O.P(MD)No.13383 of 2019 12.03.2020 http://www.judis.nic.in
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INCOME TAX : Where assessee-company determined FMV of shares issued at 
premium on basis of discount cash flow (DCF) method and Assessing Officer 
changed same to net value added (NVA) method on ground that assessee's 
actual revenue varied from its projected revenue adopted for applying DCF 
method, since such variation between value of projected revenue and actual 
revenue was marginal and, further, there was no material to hold that 
assessee's projected revenue was fabricated, impugned change of method of 
valuation of shares was unjustified 


■■■ 


[2020] 122 taxmann.com 106 (Madras)  


HIGH COURT OF MADRAS  


Commissioner of Income Tax, Corporate Circle-3, chennai 


v. 


VVA Hotels (P.) Ltd.* 


T. S. SIVAGNANAM AND  
MRS. V. BHAVANI SUBBAROYAN, JJ.  


TC APPEAL NO. 670 OF 2019† 
SEPTEMBER  21, 2020   


Section 56 of the Income-tax Act, 1961 and rule 11UA of the Income-tax Rules, 1962 - 
Income from other sources - Chargeable as (Share premium) - Assessment year 2013-14 
- Assessee issued shares at premium and, accordingly, received share premium of 
certain amount - It determined fair market value of shares by adopting discount cash 
flow (DCF) method - Assessing Officer noted that projections of future profits adopted 
by assessee while applying DLF method for valuation was not accurate as same was in 
excess of actual sale revenue of assessee - Thus, he held that net asset value (NAV) 
method was an appropriate method - Accordingly, difference in valuation of shares was 
assessed as income from other sources under section 56(2)(viib) in hands of assessee - 
It was noted that Tribunal upon consideration of facts noted that variation between 
value of projected revenue and actual revenue of assessee was marginal - Further, there 
was no material to hold that assessee's projected sales revenue was fabricated - It 
further noted that Assessing Officer did not point out any flaw in method of calculation 
of value of shares by adopting DCF method but outrightly rejected same which should 
not be done - Whether, on facts, impugned change of method of valuation of shares and 
subsequent additions made under section 56(2)(viib) was unjustified and same were to 
be set aside - Held, yes [Paras 10 and 11] [In favour of assessee]  


CASE REVIEW 


  


CIT v. Vaani Estates (P.) Ltd. [2019] 107 taxmann.com 15/264 Taxman 310 (Mad.) (para 12) 


Distinguished. 


CASES REFERRED TO 


  


CIT v. Vaani Estates (P.) Ltd. [2019] 107 taxmann.com 15/264 Taxman 310 (Mad.) (para 11). 
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Ms. V. Pushpa, Sr. Standing Counsel  for the Appellant. Srinath Sridevan for the Respondent. 


JUDGMENT 


  


T.S. Sivagnanam, J. - This appeal, by the Revenue filed under section 260A of the Income-tax Act, 


1961 (hereinafter referred to as "the Act"), is directed against the order dated 26-3-2019, made in 


I.T.A.No.2013/Chny/2018 on the file of the Income-tax Appellate Tribunal 'C' Bench, Chennai for the 


assessment year 2013-14. 


2. The following substantial questions of law have been raised by the Revenue for consideration of this 


Court:— 


"1.Whether on the facts and circumstances of the case and in law, the Tribunal was right in holding 


that provisions of section 56(2)(viib) cannot be invoked in the assessee's case? 


2.Whether the Tribunal was right in holding that the assessee has adopted a method prescribed by 


the Income-tax Act, without considering the fact that the value of shares adopted by the assessee 


(under discounted case flow method) does not reflect the true market value of the shares on that 


date?" 


3. The assessee, a Private Limited Company, filed its return of income for the assessment year under 


consideration (AY 2013-14) on 25-9-2013 admitting income of Rs. 12,86,360/-. The case was selected 


for scrutiny and notice under section 143(2) dated 3-9-2014 was issued. During the course of 


assessment, it was pointed out that the assessee company had issued 2,04,594 shares with a face value of 


Rs. 10/- and share premium of Rs. 1000/-per share. The assessee was directed to explain the method of 


valuation to substantiate the share premium collected. The assessee submitted that the value of shares 


were done by adopting the Discounted Free Cash Flow (DCF) method as per the report of the Chartered 


Accountant dated 12-2-2013 and accordingly, they allotted 1,16,278 shares to M/s.VVT Hotels Private 


Limited and 88,316 shares to Mr. Syed Irfan, Chennai, at Rs. 1010/- per share with a premium of Rs. 


1000/- per share. 


4. The Assessing Officer held that the assessee has been converted into a three star category hotel during 


the assessment year 2013-14 and the valuation done based on DCF method is by adopting the 


projections of future profits. This according to the Assessing Officer will not yield the true picture on the 


date of valuation, as the assessee has made only projection of revenue growth. The Assessing Officer 


took note of the returns filed by the assessee from the assessment years 2014-15 to 2016-17, compared 


the actual sale of services as per the returns filed by the assessee with that of the projected value in the 


DCF valuation. Thus, the Assessing Officer came to the conclusion that the assessee has made excessive 


projection of revenue without any reasonable basis. Accordingly, applied the provisions of Section 


56(2)(viib) of the Act read with Rule 11UA(2) of the Income-tax Rules, 1957 (hereinafter referred to as 


"the Rules"). Ultimately, the Assessing Officer held that the Net Asset Value (NAV) method is the 


appropriate method, which should have been adopted for valuation of the shares and accordingly, 


computed the value and assessed the same at Rs. 18,51,22,790/- as income from other sources as per 


Section 56(2)(viib) of the Act, as the value of the shares sold, were unreasonable. 


5. Challenging the said order dated 31-10-2016, the assessee preferred appeal before the Commissioner 


of Income-tax (Appeals)-11, Chennai [CIT(A)]. The CIT(A) by an elaborate order dated 20-3-2018 


allowed the appeal. Aggrieved by the same, the Revenue preferred appeal before the Tribunal. The same 


was dismissed by the impugned order. Challenging the said order, the Revenue has filed this appeal 


contending that two substantial questions of law arise for consideration in this appeal. 


6. We have elaborately heard Ms. V. Pushpa, learned Senior Standing Counsel appearing for the 







appellant/Revenue and Mr. Srinath Sridevan, learned counsel appearing for the respondent/assessee. 


7. As noted, the CIT(A) has given elaborate reasons as to why the assessment order calls for 


interference. The CIT(A) noted the facts that the assessee company has established a new hotel in the 


central part of Chennai city and the construction was completed and the hotel was opened in the 


financial year 2012-13 relevant to the assessment year 2013-14. It was pointed out that considering the 


enterprise value of the business including market value of the land, the assessee company had issued 


1,16,278 shares to its sister concern, M/s.VVT Hotels Private Limited, which had the same set of 


shareholders as that of the assessee company. The assessee allotted 88,316 shares to Mr. Syed Irfan, 


brother-in-law of Managing Director and Principal Shareholder of the assessee company, Shri Vikram 


Agarwal totally 2,04,594 shares with a face value of Rs. 10/- have been allotted under share premium of 


Rs. 1000/- per share. The assessee adopted the DCF method as available to it under Rule 11UA of the 


Rules for arriving at the value of the shares allotted and the share premium received. The CIT(A) noted 


that the Assessing Officer held that the projection made under Rule 11UA of the Rules is not accurate 


and there is excess projection of the sale revenue. The CIT(A) noted that the assessee has an option to 


adopt the NAV method or DCF method to arrive at the valuation of unquoted shares. It is relevant to 


point out that the CIT(A) very pertinently observed that unless the Assessing Officer is able to bring out 


any evidence of abuse of benevolent provisions with an intention to defraud the revenue, the option 


given to the assessee shall be held to be absolute. Further, after noting the percentage of the allotment of 


shares, the CIT(A) on facts found that the difference between the actual sales revenue over the years, 


i.e., from assessment year 2013-14 to 2016-17 with that of the projected sales revenue adopted in the 


DCF method is very marginal. 


8. On going through the figures of excess projection of sales, as mentioned by the Assessing Officer in a 


tabulated form in paragraph 4.2 of the assessment order, we find that the excess projection for 2013-14 


was 10%, for 2014-15 - 4%, for 2015-16 - 8% and for 2016-17 - 18%. Therefore, the finding recorded 


by the CIT(A) that difference was marginal is found to be correct, though it may be stated that the 


difference of 18% for assessment year 2016-17 may be little on the higher side, but still unless and until 


there was material available with the Assessing Officer to pin down the assessee on the ground of fraud 


or misuse of the provisions of law, the adoption of the DCF method cannot be held to be wholly illegal. 


Further, the CIT(A) rightly took note of the nature of business, which was done by the assessee 


company and the vagaries of business atmosphere in the country in general and in Chennai in particular. 


Thus, on facts, the CIT(A) found that the assessee company has not abused the privilege of choosing the 


DCF method for arriving at the value of the shares instead of NAV method. 


9. The Revenue contended before the Tribunal that the CIT(A) ignored the huge variation in value of 


shares to the extent of ten times between value adopted by the assessee company as against its actual 


value of underlying assets; the CIT(A) erred in ignoring the finding of the Assessing Officer that there is 


no basis for the discount factor adopted by the assessee company as at 16%. The assessee contended 


before the Tribunal that they had adopted the DCF method as available under Rule 11UA of the Rules 


for arriving at the value of the shares allotted and the share premium received whereas, the Assessing 


Officer adopted the NAV method and re-valued the land owned by the assessee company for the 


purpose of determining the share value of the premium thereof. 


10. It was submitted that when the assessee has adopted a particular method of valuation as provided 


under the Act and Rules and in the absence of any material that such method was adopted to defraud the 


Revenue, merely because the Assessing Officer is of the view that NAV method alone has to be adopted 


is not a ground to reject the DCF method. The Tribunal upon consideration of the facts pointed out that 


the assessee has adopted the method of valuation as stipulated under Rule 11UA of the Rules and this 


accepted method of valuation does provide for estimation. Noting that the Assessing Officer had 


discarded the DCF method adopted by the assessee on the ground that the actual revenue varied from the 







projected revenue for four years, the Tribunal rightly noted that the projected value is an estimate and 


the variation in the estimate is marginal. Therefore, the Tribunal came to the conclusion that there was 


no material to hold that the assessee's projected sales revenues are fabricated or manipulated. 


11. Furthermore, it was pointed out that the Assessing Officer did not point out any flaw in the method 


of calculation of the value of shares by adopting the DCF method but, out rightly rejected the same, 


which should not have been done. The Revenue by relying upon the decision of the Division Bench of 


this Court in CIT v. Vaani Estates (P.) Ltd. [2019] 107 taxmann.com 15/264 Taxman 310, submitted 


that the matter may be remanded to the Assessing Officer for fresh consideration to determine the fair 


market value of the shares in question as required in Explanation to Section 56 of the Act. 


12. We find, in the said judgment, the matter was remanded to the Assessing Officer for fresh 


consideration on a concession extended by the assessee by submitting that they will seek necessary 


clarification from the Central Board of Direct Taxes and they may be permitted to do so while the matter 


could be remanded back to the assessing authority. Therefore, a direction issued based on the concession 


extended by the assessee cannot be relied upon by the Revenue as a precedent. 


13. Thus, we find that both the CIT(A) and the Tribunal, on careful appreciation of the facts and 


circumstances, have granted relief to the assessee and we find there is no question of law, much less 


substantial question of law arise for consideration in this appeal. 


14. Accordingly, the appeal filed by the Revenue is dismissed on the ground that there is no substantial 


question of law arise for consideration. No costs. 


Tanvi  


 


*In favour of assessee. 


†Arising out of order passed by ITAT in ITA No. 2013/Chny/2018, dated 26-3-2019. 
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INCOME TAX : One time lump sum paid by assessee to a Government 
undertaking for getting lease of land for period of 99 years was not a payment in 
nature of rent and, therefore, assessee was not required to deduct tax at 
sources under section 194-I on said payment 


■■■ 


[2020] 121 taxmann.com 334 (Madras)  


HIGH COURT OF MADRAS  


Nagarjuna Oil Corporation Ltd. 


v. 


Assistant Commissioner of Income Tax, TDS, Circle II, Chennai* 


DR. VINEET KOTHARI AND M.S. RAMESH, JJ.  
T.C.A. NOS. 60 TO 62 OF 2017† 


OCTOBER  16, 2020   


Section 194-I of the Income-tax Act, 1961 - Deduction of tax at source - Rent (Lease 
Payment) - Assessment years 2009-10, 2010-11 and 2012-13 - Whether one time lump 
sum paid by assessee to a Government undertaking for getting lease of land for period 
of 99 years was not a payment in nature of rent and, therefore, assessee was not 
required to deduct tax at sources under section 194-I on said payment - Held, yes [Paras 
2, 4 and 6] [In favour of assessee]  


Circulars and Notifications : Circular No. 35/2016 [F.No.275/29/2015-IT(B)], dated 
13-10-2016 


CASE REVIEW 


  


Foxconn India Developer (P.) Ltd. v. ITO (TDS) [2016] 68 taxmann.com 95/239 Taxman 513 (Mad.) 


(para 6) followed. 


CASES REFERRED TO 


  


Tril Infopark Ltd. v. ITO (TDS) [2017] 88 taxmann.com 390 (Chennai - Trib.) (para 2), Foxconn India 


Developer (P.) Ltd. v. ITO (TDS) [2012] 24 taxmann.com 48/53 SOT 213 (Chennai - Trib.) (para 2) and 


Foxconn India (Chennai) Developer (P.) Ltd. v. ITO (TDS) [2016] 68 taxmann.com 95/239 Taxman 513 


(Mad.) (para 4). 


R. Venkat Narayanan  for the Appellant. V. Rajesh, Jr. Standing Counsel for the Respondent. 


JUDGMENT 


  


Dr. Vineet Kothari, J. - The present appeals have been filed by the Assessee raising the following 


substantial questions of law arising from the order of the learned Tribunal dated 11 March 2016 by 


which the learned Tribunal dismissed the appeal of the Assessee for AY 2009-10, 2010-11 and 2012-13. 


"1. Whether on the facts and circumstances of the case and in law the Tribunal was right in holding 


that the payments made by Assessee to M/s. SIPCOT Ltd. for payment of land is in the nature of 


rent and hence Assessee ought to have deducted tax at source under section 194 I of the Act? 
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2. Whether on the facts and circumstances of the case and in law the Tribunal was right in holding 


that since Assessee had not deducted tax at source in respect of payments to SIPCOT the provisions 


of Section 201(1A) are attracted?" 


2. The issue involved before the learned Tribunal was whether one time lump sum paid by the Assessee 


for getting 99 years lease of land from the Government Undertaking viz., SIPCOT was a payment in the 


nature of rental and therefore, the Assessee was required to deduct tax at sources under section 194 I of 


the Act and having failed to do so, the said payment was liable to be added back to the declared income 


of the Assessee? The learned Tribunal followed the earlier view of its own in the case of Tril Infopark 


Ltd. v. ITO (TDS) [2017] 88 taxmann.com 390 (Chennai - Trib.) and Foxconn India Developer (P.) Ltd. 


v. ITO (TDS) [2012] 24 taxmann.com 48/53 SOT 213 (Chennai - Trib.). 


3. The relevant part of the order of the learned Tribunal is quoted below for ready reference :— 


"However ld.AR submitted that since the lease deed executed between the parties was produced 


before the lower authorities, there was no necessity to remit the issue back to the file of the AO for 


fresh consideration and issue is to be decided in favour of the Assessee in view of the judgment of 


Hon'ble Supreme Court in the case of A. R. Krishnamurthy and Another v. CIT reported in [1989] 


176 ITR 0417 (SC), the judgment of the jurisdictional High Court in the case of CIT v. Rane Brake 


Linings Ltd. reported in [2014] 365 ITR 0401 (Mad.) and also the order of the Tribunal in the case 


of ITO v. Dhirendra Ramji Vora in ITA No. 3179/Mum/2012 vide order dated 9-4-2014 wherein 


held that one time lump sum paid by the Assessee for the purpose of acquiring land for a period of 


99 years, renders enduring advantages to Assessee and expenditure in this regard will be capital in 


nature. Permanent lease is as much alienation as a sale. In our opinion, the jurisdictional High Court 


judgment (365 ITR 0401) was very much considered by the Tribunal in the case of M/s. TRIL 


Infopark Ltd. After that, it was observed that if the recipient has paid the taxes, then it may not be 


necessary to recover the TDS amount from the Assessee and the Revenue can only recover the 


interest under section 201(1A) of the Act till the payment was made by the recipient. 


6. Further, it was observed that with effect from 13-7-2007, any amount paid by the Assessee, by 


whatever name called, under any lease, sublease, tenancy or any other agreement or arrangement 


for the use of the land has to be treated as rent. Since the Madras High Court in Rane Brake Linings 


Ltd. (supra) had no occasion to consider the explanation (i) to Section 194-I which was introduced 


with effect from 13-7-2006, that judgment cannot be applied to the facts of the case as held by the 


Tribunal in the case of M/s. TRIL Infopark Ltd., in our opinion, the order of the Tribunal in the case 


of Foxconn India Developers (P) Ltd. v. ITO (supra) is squarely applicable and the Assessee is 


liable to deducted TDS. Since the recipient has paid the taxes, the Assessee is liable for payment of 


interest under section 201(1A) of the Act. Accordingly, we are inclined to dismiss the appeals of the 


Assessee. 


7. In the result, all the three appeals filed by the Assessee for assessment years 2009-10, 2010-11 


and 2012-13 stand dismissed." 


4. Both the learned Counsel fairly pointed out that the earlier view of the learned Tribunal stood 


reversed by a Co-ordinate Bench of this Court in the case of Foxconn India Developer (P.) Ltd. v. ITO 


(TDS) [2016] 68 taxmann.com 95/239 Taxman 513 (Mad.) in which a Division Bench of this Court has 


held that such lump sum payment made by the Assessee for getting a long term lease does not amount to 


payment of rent and the same is not adjustable against the annual rent payable by the Assessee and 


therefore, the provisions of Section 194I of the Act will not apply to such circumstances. The said 


judgment of the Division Bench of this Court has since been accepted by the Central Board of Direct 


Taxes which has issued Circular No. 35/2016 [F.NO.275/29/2015-IT (B)], dated 13-10-2016, holding 


that the Assessee is not entitled to deduct any tax at sources in such circumstances. 
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5. The relevant part of the judgment of the Division Bench as well as the aforesaid Circular are quoted 


below for ready reference :— 


Foxconn India Developer (P.) Ltd.  


'Questions of law arising in the case: 


35. Having seen (a) the legal contentions revolving around (i) Section 105 of the Transfer of 


Property Act, (ii) the Explanation under section 194-I (iii) the decisions making a distinction 


between the salami and rent and (iv) the indicators available in Chapter XX-C, let us now turn our 


attention to the questions of law arising for consideration. 


36. The first question of law that we have formulated in paragraph 1 of the decision is: Whether the 


upfront payment made by an assessee, under whatever name including premium, for the acquisition 


of leasehold rights over an immovable property for a long duration of time say 99 years, could be 


taken to constitute rental income at the hands of the lessor, obliging the lessee to deduct tax at 


source under section 194-I of the Act. 


37. We have already seen from the law on the point that the substance of the transaction is of 


importance and the answer to the question would depend upon the agreement between the parties. 


Therefore, we may have get back to the facts of the case. 


38. As we have indicated in paragraph 3 above, SIPCOT acquired a vast extent of land measuring 


about 2469 acres. The purpose of the acquisition was to develop the area into an industrial park. 


The requisitioning body namely the SIPCOT thus became a developer. The assessee was chosen as 


the co-developer under G.O.Ms.No.27 (Industries) dated 1-3-2006 and the Memorandum of 


Understanding that they entered into with the Government of Tamil Nadu dated 3-3-2006, for 


establishing the Sriperumbudur Hi-Tech Special Economic Zone. After becoming a co-developer 


by virtue of the Government Order dated 1-3-2006 and the Memorandum of Understanding dated 


3-3-2006, the assessee signed another Memorandum of Understanding with SIPCOT on 11-1-2007. 


Based upon these, two orders of allotment dated 11-1-2007 and 10-4-2007 were issued. The orders 


of allotment prescribed the payment of One Time Non-refundable Upfront Charges by the assessee 


to SIPCOT. It was only after these payments were made that two lease deeds were executed on 


30-4-2008. 


39. Keeping the above facts in mind, if we have a look at a letter dated 9-3-2009, issued by SIPCOT 


to the assessee, it can be seen as to how the parties wanted the payment of upfront charges to be 


treated. In paragraph 1 of the letter dated 9-3-2009, SIPCOT stated the following: 


(i)   The upfront charges paid by your Company has been treated as 'Deemed Sale' and 


accounted as 'Income from Area Development Activity' as detailed below: 


"a.   Rs. 1050 lakhs paid for 100 acres of Land allotted on 11-1-2007 relating to the 


Financial year 2006-07 (Assessment year 2007-08) is accounted in that year. 


b.   Rs. 1659.20 lakhs paid for 51.85 acres of land in SEZ area allotted on 10-4-2007 


relating to the Financial year 2007-08 (Assessment year 2008- 09) is accounted in 


the year." 


40. Therefore, it is clear that the lessor as well as the lessee intended to treat the transaction as 


"deemed sale". This is one indicator for arriving at the answer to the substantial question of law. 


41. There is also intrinsic evidence in the two deeds of lease themselves to suggest that the assessee 


was chosen not merely as a lessee of the land, but as a co-developer along with SIPCOT to establish 


a project in the "Product Specific Special Economic Zone". The relevant portion of the preamble to 







the lease deeds is extracted as follows: 


"WHEREAS the Government of Tamil Nadu issued G.O. Ms. No.27 Industries (MIB.1) 


Department dated 1-3-2006 in relation to the party of the second part to establish the project in the 


"Product-Specific Special Economic Zone" named Sriperumbudur Hi Tech ZEZ and jointly develop 


with the party of the first part for the activities to be carried out with unfettered right of usage in the 


area earmarked by the party of the first part. 


WHEREAS the party of the second part has signed a Memorandum of Understanding with the 


Government of Tamil Nadu dated 03rd March 2006 [hereinafter referred to as "TN MOU"] 


regarding the possibility of establishing several manufacturing bases with all infrastructure facilities 


to include electronic hardware manufacturing and supporting services facility in the State of Tamil 


Nadu. The said TNMOU has offered the related concessions and incentives to the party of the 


second part. 


WHEREAS the party of the second part as "Developer" signed a Memorandum of Understanding 


with the party of the first part on 11-1-2007 [hereinafter referred to as "SIPCOT MOU"] to establish 


its project and as a co-developer the party of the second part shall develop its project in 


product-Specific SEZ jointly with the party of the first part along with its customers and vendors in 


HI-Tech SEZ." 


42. As a matter of fact, the Government of India, Ministry of Commerce and Industry also issued a 


letter of approval dated 13-2-2007 for the proposal jointly made by the assessee and SIPCOT. The 


relevant portion of the letter of approval dated 13-2-2007 issued by the Government of India reads 


as follows:— 


"With reference to your above mentioned application, Government of India is pleased to approve 


your proposal as Co-Developer for providing infrastructure facilities in the SIPCOT Hi tech SEZ 


for electronics/telecom hardware and support services, including trading and logistics activities at 


Sriperumbudur, Tamil Nadu, as per the details given below: 


(1) Name of the Co-Developer -Foxconn India Developer (P.) Ltd. 


(3) Details of facilities proposed to be provided :Providing following infrastructure facilities in the 


SEZ: 


A list of facilities to be provided in the SEZ is at Annexure-I." 


43. Therefore, it is crystal clear that the One Time Non-refundable Upfront Charges paid by the 


assessee was not (i) under the agreement of lease and (ii) merely for the use of the land. The 


payment made for a variety of purposes such as (i) becoming a co-developer (ii) developing a 


Product Specific Special Economic Zone in the Sriperumbudur Hi-Tech Special Economic Zone 


(iii) for putting up an industry in the land. The lessor as well as the lessee intended to treat the lease 


virtually as a deemed sale giving no scope for any confusion. In such circumstances, we are of the 


considered view that the upfront payment made by the assessee for the acquisition of leasehold 


rights over an immovable property for a long duration of time say 99 years could not be taken to 


constitute rental income at the hands of the lessor, obliging the lessor to deduct tax at source under 


section 194-I. Hence, the first substantial question of law is answered in favour of the 


appellant/assessee. 


44. Once the first substantial question of law is answered in favour of the appellant/assessee, by 


holding that the assessee was not under an obligation to deduct tax at source, it follows as a 


corollary that the appellant cannot be termed as an assessee in default. As a consequence, there is 







no question of levy of interest under section 201(1-A) of the Act. 


45. In the result, the appeal is allowed, the first substantial question of law is answered in favour of 


the appellant/assessee. In view of our answer to the first substantial question of law, the second 


substantial question of law does not arise. No costs. 


CBDT CIRCULAR  


Section 194-I of the Income-tax Act, 1961 -Deduction of tax at source - Rent -Applicability of TDS 


provisions of section 194-I on lumpsum lease premium paid for acquisition of long term lease. 


Circular No.35/2016 [F.No.275/29/2015-IT (B)], dated 13-10-2016 


Section 194-I of the Income-tax Act, 1961 (the Act) requires that tax be deducted at source at the 


prescribed rates from payment of any income by way of rent. For the purposes of this section, "rent" 


has been defined as any payment, by whatever name called, under any lease, sub-lease, tenancy or 


any other agreement or arrangement for the use of any land or building or machinery or plant or 


equipment or furniture or fittings. 


2. The issue of whether or not TDS under section 194-I of the Act is applicable on 'lump sum lease 


premium' or 'one-time upfront lease charges" paid by an assessee for acquiring long-term leasehold 


rights for land or any other property has been examined by CBDT in view of representations 


received in this regard. 


3. The Board has taken note of the fact that in the case of The Indian Newspaper Society (ITA Nos. 


918 & 920/2015), the Hon'ble Delhi High Court has ruled that lease premium paid by the assessee 


for acquiring a plot of land on an 80 years lease was in the nature of capital expense not falling 


within the ambit of section 194-I of the Act. In this case, the court reasoned that since all the rights 


easements and appurtenances in respect of the said land were in effect transferred to the lessee for 


80 years and since there was no provision in lease agreement for adjustment of premium amount 


paid against annual rent payable, the payment of lease premium was a capital expense not requiring 


deduction of tax at source under section 194-I of the Act. 


4. Further, in the case Foxconn India Developer Ltd. (Tax Case Appeal No. 801/2013), the Hon'ble 


Chennai High Court held that the one-time non-refundable upfront charges paid by the assessee for 


the acquisition of leasehold rights over an immovable property for 99 years could not be taken to 


constitute rental income in the hands of the lessor, obliging the lessee to deduct tax at source under 


section 194-I of the Act and that in such a situation the lease assumes the character of "deemed 


sale". The Hon'ble Chennai High Court has also in the cases of Tril Infopark Ltd. (Tax Case Appeal 


No. 882/2015) ruled that TDS was not deductible on payments of lump sum lease premium by the 


company for acquiring a long-term lease of 99 years. 


5. In all the aforesaid cases, the Department has accepted the decisions of the High Courts and has 


not filed an SLP. Therefore, the issue of whether or not TDS under section 194-I of the Act is to be 


made on lump sum lease premium or one-time upfront lease charges paid for allotment of land or 


any other property on long-term lease basis is now settled in favour of the assessee. 


6. In view of the above, it is clarified that lump sum lease premium or one-time upfront lease 


charges, which are not adjustable against periodic rent, paid or payable for acquisition of long-term 


leasehold rights over land or any other property are not payments in the nature of rent within the 


meaning of section 194-I of the Act. Therefore, such payments are not liable for TDS under section 


194-I of the Act. 


6. In view of the aforesaid agreed position between the parties, the present appeals filed by the Assessee 







are liable to be allowed. We respectfully follow the judgment of the Coordinate Bench of this Court in 


the case of Foxconn India Developer (P.) Ltd. (supra) and allow the appeals of the Assessee and answer 


the aforesaid questions in favour of the Assessee and against the Revenue. No order as to costs. 


Tanvi  


 


* In favour of assessee. 


† Arising out of order dated 11-3-2016 paned by Chennai ITAT in ITA nos. 2267, 2268, 


2269/Mds/2014. 
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