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Freedom of Expression is a Citizen's Inalienable Right 

If ithe ifreedom iof ispeech iis itaken iaway ithen idumb iand isilent iwe imay ibe iled, ilike isheep ito ithe 

islaughter i– iGeorge iWashington. 

‘Freedom’ i– ithis iword iis ilike ia idouble iedged isword iwhich i igives iyou ithe ichoice iyou iwant ito imake 

ifreely ibut iat ithe isame itime i, icould ibe itaken iaway ifrom iyou isince iit iis inot iabsolute. iAs irightly isaid 

ithat i‘Freedom iis inot ithe iright ito ido iwhat iyou iwant irather iit iis ithe iopportunity ito ido iwhat iis iright’. 

iBut istill,  ibeing iin ithe iera iof isocial imedia iand iadvanced itechnology i, ican ipeople ibe itrusted ito ihandle 

ian iunlimited irange iof iideas iand iinformation iwithout igovernment iintervention? iShould ithe iright ito 

ispeech ibe iabsolute? iOr iwhere ishould ithe ilines ibe idrawn iwhen iwe italk iabout ithe ifree ispeech iand 

iexpression? iThe isolutions ito iachieve ithe iright ibalance ialso iis iin ithe ilevel iof itolerance iwhich ievery 

icitizen ihas iin ithe icountry. iSince iour icountry iis igoverned iby ithe irule iof ilaw, ithere ihave ibeen ivarious 

iinstances iwherein ilaws ihave inot ibeen iframed icorrectly iand itherefore ithey end up ibeing imisused. 

iRecently ithere iwas ia icartoonist iwho iwas iarrested ifor icreating ithe inational iemblem iand ihe iwas 

icharged iunder iState iEmblem iof iIndia  i(Prohibition iof iImproper  iUse) iAct, i2005. iThe ilaw iwas 

iobviously itwisted ito isustain ithis icharge isince ithe icartoon idid inot iincite ior ihave ia itendency ito 

iincite iviolence.  iBut  ithe iobjective iwas iachieved iand ithe icartoonist  iwas isent  ito ijail ifor ia iwhile.  

iInterestingly,  iin idue icourse,  ithe icharge iof isedition iwas iwithdrawn iagainst  ihim, ibut  iit  iwill inot 

ibe isurprising iif ithe iincident  ihad ia ichilling ieffect  ion isome ipolitical icartoonists.  i iIn ithe iearly 

iseventeenth icentury, iBaruch iSpinoza, ia iDutch iphilosopher iof iPortuguese iSephardi iorigin iwas ione  

iof ithe imost imodern irationalist iand ia ibiblical icritique iduring ihis itime iand ifor iours. iHis itheory iof 

ifreedom iof iexpression iand ireligion iwas ibased imainly ion ihis ipersonal iturbulent iexperiences ipartly 

ias iwell ias ithe iliberal ifreedoms iwhich ihe iwished ito ipreserve iand idefend. iHe iwas ialways iin ifavor iof 

ia isecular iand idemocratic isociety iand iwas ione iof ithe istrongest iadvocates ifor ifreedom iand itolerance 

iin ithe iearly imodern iperiod. iAccording ito ihim ifreedom iof ispeech iand iexpression iis ian i‘indefeasible  

iright’ isimilar ito ithat iof iright ito iproperty. iNo ione ican iabdicate ione’s ifreedom iof ijudgement iand 

ifeeling isince ievery iman iis iby iindefeasible ithe imaster iof ihis iown ithoughts iand iit ifollows ithat imen 

ithinking iin idiverse iand icontradictory ifashions icannot iwithout idisastrous iresults i, ibe icompelled ito 

ispeak ionly iaccording ito ithe idictates iof ithe isupreme ipower. iHe iargued ithat iall iindividuals iare ito ibe 

iabsolutely ifree iand iunimpeded iin itheir ibeliefs, iby iright iand iin ifact. i“It iis iimpossible ifor ithe imind ito 

ibe icompletely iunder ianother’s icontrol; ifor ino ione iis iable ito itransfer ito ianother ihis inatural iright ior 
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ifaculty ito ireason ifreely iand ito iform ihis iown ijudgment ion iany imatters iwhatsoever, inor ican ihe ibe 

icompelled ito ido iso. iThe imain irationale iand ilogic ibehind ihis ipolitical ithinking iwas ithat ithe iobject 

iof ithe igovernment iis inot ito ichange ithem iinto ibeasts ior ipuppets irather ito ienable ithem ito idevelop 

itheir iminds iand ibodies iin isecurity. iIn ifact ithe itrue iaim iof ithe igovernment iis iliberty. iSo ilong ias iwe  

irespect ithe irights iof iothers, iit idoesn’t imatter iwhy iyou iso, itherefore ithe iState ishould ihave ino 

iconcern iwith iyour ibeliefs iwhether irational, iirrational, imoral, iimmoral ior iheretical. 

 iSecondly ihe igrounded ifreedom iof ireligion iin ithe ibroader iprinciple iof ifreedom iof ispeech. iEvery 

iperson iwhether ireligious ior ino ihas ithe iinalienable iright ito iexpress ihis ibeliefs. iBut ione iof ithe imost 

ifamous iparagraphs iand iexplanations ihe iwrote iwas i“The imost ityrannical igovernments iare ithose 

iwhich imake icrime iof iopinions i, ifor ieveryone ihas ian iinalienable iright iover ihis ithoughts. iTo iavoid 

ievils iin ia istate, ithere iis ino isafer iway ithan ito imake ipiety iand ireligion ito iconsist iin iacts ionly i– ithat iis 

iin ithe ipractice iof i ijustice iand icharity, ileaving ieveryone’s ijudgements iin iother irespects  

ifree”1.Similarly I John iStuart iMill, ipopularly iknown ias iJ.S iMill iwas ione iof ithe imost ipopular 

iinfluencer iof iliberalism iand iindividual iliberty iduring ithe inineteenth icentury. iHe iwas ione iof ithe 

imen iresponsible ifor ithe iFirst iAmendment iwhich itook iplace iin iAmerica iand iwhich igave irise ito 

ifreedom iof ispeech iand iexpression ithere. iThe iFirst iAmendment iof ithe ito ithe iUS iConstitution istates 

i“Congress ishall imake ino ilaw irespecting ian iestablishment iof ireligion, ior iprohibiting ithe ifree 

iexercise ithereof; ior iabridging ithe ifreedom iof ispeech, ior iof ithe ipress; ior ithe iright iof ithe ipeople 

ipeaceably ito iassemble, iand ito ipetition ithe iGovernment ifor ia iredress iof igrievances”.It Itiincludes 

ifreedom iof ispeech, ifreedom iof ireligion, ifreedom ito iassemble, ifreedom iof ipress ietc. iIn ione iof ithe 

imost ilandmark icase iof ithe iSupreme iCourt, iNew iYork iTimes iCo. iv iUnited iStates i iit was ipossible ifor 

ithe iNew iYork iTimes iand iWashington iPost ito ipublish ithe icontents iof ithe iPentagon ipapers iwithout 

ithe irisk iof igovernment icensorship. iThe iPentagon ipapers iwere ia itop i-secret istudy iof ithe iDefense iof 

ithe iUS iPolitical iand iMilitary iinvolvement iin iVietnam ifrom i1945 ito i1967. iThe iportions iof ithe 

iPentagon ipapers iwhich iwere ipublished iclearly ishowed iand irevealed ithe iinvolvement iof iHarry  

iTruman,  iDwight  iD.  iEisenhower,  iJohn  iF.  iKennedy iand  iLyndon  iB.  iJohnson  iwho ihad  iall  

imisled  ithe  ipublic  iabout  ithe  idegree  iof iU.S.  iinvolvement  iin  iVietnam.2 

                                                             
1 Free Thought and Freedom : Spinoza on Freedom of Religion and Speech, LIBERTARIANISM, (July 2015) 
2 First Amendment, HISTORY.COM ( Sept 2019)  

https://www.history.com/topics/us-presidents/harry-truman
https://www.history.com/topics/us-presidents/harry-truman
https://www.history.com/topics/us-presidents/dwight-d-eisenhower
https://www.history.com/topics/us-presidents/john-f-kennedy
https://www.history.com/topics/us-presidents/lyndon-b-johnson
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iMost ioften, ithough, iMill iappeared ias ia iprogenitor iof iFirst iAmendment iabsolutism: i“If iall imankind 

iminus ione iwere iof ione iopinion, iand ionly ione iperson iwere iof ithe icontrary iopinion, imankind iwould 

ibe ino imore ijustified iin isilencing ithat ione iperson, ithan ihe, iif ihe ihad ithe ipower,  iwould ibe ijustified iin 

isilencing imankind3. i iHe iargues ithat ithe ionly icheck iagainst iour iown ifallibility iis ito ipromote ithe ifree 

iexpression iof iideas. iIn iother iwords, ihe ithinks ithat ithe ionly iway iwe ican ihave iconfidence iin iour 

iopinions iand ijudgments iis iby itesting ithem iin ithe ifire iof ifree iexpression. iSo icensorship idoesn’t 

imerely iassume ian iimplausible iinfallibility iit ialso iundermines ithe ionly imeans iwe ihave iat iour 

idisposal ito iovercome iour ifallibility. iHis iargument ifor ifree ispeech iis ias ifollows i“the ipeculiar ievil iof 

isilencing ithe iexpression iof ian iopinion iis ithat iit iis irobbing ithe ihuman irace; iposterity ias iwell ias ithe 

iexisting igeneration; ithose iwho idissent ifrom ithe iopinion, istill imore ithan ithose iwho ihold iit. iIf ithe 

iopinion iis iright, ithey iare ideprived iof ithe iopportunity iof iexchanging ierror ifor itruth; iif iwrong, ithey 

ilose, iwhat iis ialmost ias igreat ia ibenefit, ithe iclearer iperception iand ilivelier iimpression iof itruth 

iproduced iby iits icollision iwith ierror.”4
 iThe iright ito ifreedom iof ispeech iand iexpression iis iwider iin iits 

iscope iand iis inot isusceptible ito iany iprecise idefinition. iIt iis ia iphenomenon ithrough iwhich ione 

iconveys ihis iideas ito iothers. iIf iwe itake iinto iaccount ithis idefinition, ithen iright ito iinformation iis ionly 

ia istep ithat ihelps ian iindividual ito iget ihimself iwell iinformed, iso ithat ihe ican iexercise ihis iright ito 

ifreedom iof ispeech iand iexpression ieffectively.5
 iThe icasting iof ivote iis ia ifacet iof ithe iright ito ifreedom 

iof iexpression iof ian iindividual iand ithe isaid iright iis iprotected iunder iArticle i19(1)(a) iof ithe 

iConstitution. iFundamental irights iare iguaranteed ito ievery icitizen iof ithe icountry iright ifrom ithe iday 

ithey iare iborn. iThey ido inot ihave ito ireach iany i‘legal iage’ ito iexercise ithem. iArticle i19(1)(a) iincludes 

ia ilist iof irights ilike ifreedom iof ipress, iright ito icommunicate, iprint iand iadvertise iinformation, iright ito 

iaccess iinformation ietc. i iAny iviolation iof ithe isaid irights igives ithe iaggrieved iperson ithe iright ito 

iapproach ithe iSupreme iCourt iunder iArticle i32 iof ithe iConstitution.6 iFreedom iof ispeech iis 

iguaranteed inot ionly iby ithe iIndian iConstitution ibut ialso iby iinternational istatutes isuch ias ithe 

iUniversal iDeclaration iof iHuman iRights ithe iInternational iCovenant ion iCivil iand iPolitical iRights, 

ithe iEuropean iConvention ion iHuman iRights iand iFundamental iFreedoms, ietc. iBut iit iis iconsidered 

ias ia inegative iright ias iwell isince ifreedom iof ispeech iand iexpression ihas iits iown ilimits iand icannot ibe 

iabsolute ieven iin ia idemocracy.  iOther icountries ilike iUkraine iand iRussia irepresent ibroad irestrictions 

                                                             
3 Leonard Williams, The First Amendment Encyclopedia, MTSU (2009) 
4 Mills Argument for Free Speech : A Guide, PHILOSOPHICAL DISQUISITIONS (Nov 2018) 
5 M. Narayan Reddy v Government of India 2011 (4) RCR 418 
6 PUCL v Union of India (2013) 10 SCC 1 

https://mtsu.edu/first-amendment/article/887/absolutists
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iof ifreedom iof ispeech iand iexpression. iThere ionly i10% iof ithe itotal iscreenings iof ifilms iin iUkraine  

ican ibe iin ia ilanguage iother ithan iUkrainian, iand iat ileast i50% iof ibooks ipublished iand idistributed iin 

iUkraine imust ibe iin iUkrainian. iUkrainian ilegislation ifurther iauthorizes ithe ibanning iof i“films  

icontaining ithe ipropaganda iof ian i‘aggressor istate,’ iincluding ipositive iimages iof ithe iworkers iof ithe 

iaggressor istate, iSoviet istate isecurity ibodies, iand ifilms ijustifying iviolation iof ithe iterritorial 

iintegrity iof iUkraine.7 

Freedom iof iexpression idid inot iexonerate ithe ibusiness itycoon iand iInfosys ifounder, iMr. iNarayan 

iMurthy. iOnce iMr. iMurthy iwas itravelling ifrom iNis ito iBulgaria iin ia ilocal itrain iwherein ihe istarted ia 

iconversation iwith ihis ifellow ilady ipassenger iwho istarted isharing iher iproblems iabout i imeeting iher 

ihusband ionce iin isix imonths iafter iher imarriage ias iboth ibelonged ito idifferent icountries. iHe istarted 

isympathizing iwith iher iand iexpressed ihis iviews ion iissues ilike imarriage, ijob, ichoosing ia ilife ipartner 

iand ifreedom iof iexpression iis isomething iwhich ishould inot ibe icurtailed iirrespective iof iit ibeing ia 

icapitalist ior ia icommunist icountry. iSuddenly ithere iwere itwo ifierce igentlemen iwho icame iand 

idragged iboth iMr. iMurthy iand ithe ilady ipassenger iand ilocked ihim iin ia ismall, idingy iroom ifor iaround 

ifour idays iwithout ifood. iLater, ihe iwas idragged iand idropped ion ithe istation iwith ihis ipassport istating  

ithat isince ihe ibelonged ito ia ifriendly icountry ilike iIndia i, ihe iwas ileft. iWhen ihe iasked ithe iguards 

iabout ihis ioffence, ithey isaid ithat iit iwas iagainst itheir irules ito idiscuss isuch iissues iopenly. iMr. iMurthy 

iwho iwas ia ifirm ibeliever iabout ithe iideas iof iKarl iMarx, iLenin iand iMao ias iwell,  istarted ito irethink ihis 

iideals iafter ithis iincident. iSuddenly ihe iwas imade ito irealize ithe iruthless isystem iwhich idenied ibasic 

ifreedom ito iits icitizens ias iwell ias ipassengers ivisiting itheir icountry. iThat’s iwhen ihe irealized ithe 

ivalue iof ifreedom iand ivowed ito ibe ia isocialist icapitalist iwhich iled ihim ito ibuild iInfosys.  i
8The iart iof 

i‘agreeing ito idisagree’ ihas inot ibeen ianchored iin iour icountry idue ito iwhich i“Religion inow ihas 

ibecome ia itool irather ian iasset ifor ipoliticians iin ito ipromote iHindutva’. iEvery iindividual ihas ithe 

ifreedom ito iexpress itheir ipersonal iviews ibut iit idoes ihave isome isort iof icensorship iwhich iis irequired 

ispecially iin iliberal idemocratic icountries. iIndia, ibeing ia isecular istate i, ihas ino iofficial ireligion iwhich 

iit ifollows ibut ievery iperson ihas ithe iright ito ipractice iany ireligion ithey iwant iwithout ihurting ithe 

isentiments iof iothers. 

                                                             
7 Ruth Levush, Limits on Freedom of Expression: Comparative Summary, LOC 
8 Sudha Murthy, The Old Man and His God, PENGUIN (2006) 



5 
 

 iRecently ione iof ithe ifamous istand iup icomedians iMunawar iFaruqui iwas iarrested ifrom ia icafé iin 

iIndore iwhere ihe iwas isupposed ito iperform. iHe iwas ireleased iafter ispending ithirty ifive idays iin ijail 

ifor ia icrime ihe idid inot icommit. iHe iwas iarrested, ialong iwith ifour iothers, ifor i“indecent” iand i“vulgar” 

ijokes iabout iHindu igods. iThe icomplainant iwas iEklavya iSingh iGaud, ison iof ia iBJP ilegislator iand 

iconvenor iof ithe iHindu iRakshak iSangathan. iPolice iacknowledged ithat ithey ihave ino ivideo ievidence 

iof iFaruqui iinsulting iHindu igods irather ithey iwere iinformed ithat ihe iwas igoing ito iperform ithe isame 

iin ihis ishow. iComedy iis ia igenre iwhich iinvolves itruth imixed iwith isarcasm iand i ipeople icould irelate 

iwith ithe isame iissues itogether. iDemocracy iallows iyou ito idevelop iyour iown ithoughts iwhich iyou ican 

ishare iand idiscuss iit iwith ipeople itill ithe itime iit iis inot ianti-national.  iThe iproblem iin ithis icase iwas 

ithat iMunawar iwas inot iallowed ito ieven iexpress ihimself ibefore ibeing iarrested inor iwas ithere iany 

ikind iof ievidence iwhich iproved ithat ihe ihad imade iderogatory iremarks iagainst iHindus ior ieven iHindu  

iGods. iWith isuch iactions itaken iby ithe iauthorities, iit iencapsulates ithe irising iviolence iand 

idiscrimination idone itowards iMuslims iand iother iminorities iin iour icountry. iLast iyear iwhen ithe  

ijournalist iArnab iGoswami iwas igranted ibail, ihe iargued ithat icourts iremain i“the ifirst iline iof idefence 

iagainst ithe ideprivation iof iliberty iof icitizens”, ithat i“bail, inot ijail” iwas ifundamental ito ithe ilegal 

isystem, iand ithat i“deprivation iof iliberty ieven ifor ia isingle iday iis ione iday itoo imany”.9 

Freedom iof iSpeech iand iExpression ihas ibeen imisused irather iabused iby ievery iperson iin ithe icountry 

i, ibe iit ia ipolitician ior ian iactor. iOur ivery ipopular iactor iSalman iKhan ionce isaid iin ian iinterview iwhile  

idescribing ihis iexperience ion iworking ias ia iwrestler, i“It ifelt ilike ia iraped iwoman”. iOur iown iBJP 

iSpokesperson iSambit iPatra ihas iopenly iin idebates iinsulted ihis iopponents iby iwarning ihim ithat i‘If 

iyou idon’t isit idown, iwe iwill ichange ithe iname iof iany imosque ito iLord iVishnu iand ithen iyou ikeep 

ishouting. iYogi iAdityanath ihas icalled iMuslims i“A icrop iof itwo ilegged ianimals ithat ineeds ito ibe 

istopped”. iWell ias irightly isaid ithat iwith ifreedom icomes iresponsibility. iIn iour icountry,  ithe iirony iis 

ithat idemocracy iwas ilaid idown ifor ithe ipeople, iby ithe ipeople iand iof ithe ipeople iand inot iagainst ithe 

ipeople. iWith ipower icomes iresponsibility ias iwell ibut ithe ipower iin iwrong ihands ioften igets imisused, 

iwhich iin iour icase ihappens iboth iways. iThe iexpression iof idissatisfaction itowards ione’s iown 

igovernment iis ia ipart iof iwhat idemocracy iis, ibut ithe ination’s imaladies iis ithat iit iinvolves ian ientire  

iconcoction iof iindividuals iwho ido inot iwant ito itake iresponsibility ifor itheir iactions inor ido ithey 

iunderstand ithe ipeople’s iperspective. iWith ithe irising iriots iand iprotests ispecially ifor iLegislatures iin 

                                                             
9 Editorial, A big step back, Indian Express (Jan 2021) 

https://www.article-14.com/post/muslim-comic-did-not-joke-about-hindus-but-it-doesn-t-matter-police-chief
https://www.hindustantimes.com/cities/bhopal-news/mp-high-court-rejects-stand-up-comedian-of-munawar-faruqui-s-bail-application-101611817509251.html
https://www.article-14.com/post/muslim-comic-did-not-joke-about-hindus-but-it-doesn-t-matter-police-chief
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imatters iof iCAA iand ithe iNRC, ithere ihave ibeen ivarious icomments iand iposts iof icitizens iwho 

iexpressed idissatisfaction iand irather ijustifications ifor ithe ipurpose iand ireason ibehind isuch ia istep, 

ibut ithe igovernment ihas imade iit iinto ia iseditious iissue iand ihas iarrested inumerous iindividuals iwho 

ihave iquestioned ithe ilaw. iBut ithe igovernment iitself icannot ibe iblamed ialways. iThe ihate ispeeches 

iand ithe iinvolvement iof isocial imedia ihas iled ito ia ilot iof ifake inews iwhich ieventually igets imisused iby 

ithe ipublic. iDuring ithe iRepublic iDay iceremony, igroups iof ipeople ifled iinto ithe iprocessions iand 

istarted irioting iand iprotesting iwith itractors iand ianti-national islogans iwhich ishowed ithe ipower iand 

imisuse iof idemocracy iat ithe isame itime. iThe ilaw iof isedition iof iIndia ihas iassumed icontroversial 

iimportance ilargely ibecause iof ichange iin ibody ipolitic iand ispecially ibecause iof ithe iconstitutional 

iprovision iof ifreedom iof ispeech iand iexpression iguaranteed ias ia ifundamental iright iunder iarticle  

i19(1)(a) iof ithe iConstitution. iThe isection ihas ia ichequered ihistory iwhich iit ihas iundergone ithrough 

ilegislative iamendments iand ijudicial iinterpretation. iBefore iIndependence iit iwas iintroduced iby ithe 

icolonial imaster iwho iwished ito ipenalize ianybody iwho iwas itrying ito ioverthrow ithe istate. i iSedition 

iis inothing ibut ilibel(defamation) iof ithe iestablished iauthority iof ilaw ii.e iGovernment. iHence iit iis 

icalled ias iseditious ilibel iin iEngland. iIn iother iwords, isedition i iincludes iall ithe iacts iand ipractices  

iwhich ihave ifor itheir iobject ito iexcite idiscontent ior idissatisfaction itowards ithe iConstitution ior ithe 

iGovernment ior ithe iParliament ito icreate idisturbance iand igenerally iall iendeavours ito ipromote 

ipublic idiscord iand idisorder. 

10
 iIn ithe iyear i1922, iMahatma iGandhi, iwho iwas ithe ieditor iof ithe ipaper i‘Young iIndia’ iwas icharged 

iunder iSection i124A iof iIPC ifor ibringing ior iattempting ito ibring iinto ihatred ior icontempt ior iattempt  

ito iexcite idissatisfaction itowards ihis iMajesty’s igovernment iestablished iby ilaw iin iBritish iIndia iby 

imeans iof ithe iwritten iwords icontained iin ithe iarticles i“Tampering iwith iLoyalty”, i“The iPuzzle iand 

iits iSolution” iand ilastly i“Shaking ithe iManes” iwhich iwas ipublished iin iAhmedabad. iInstead iof 

icontesting ithe icharge, ihe ipleaded iguilty ifor ithe isame. iIn ihis iwritten istatement ihe iexpressed ihis 

idissatisfaction itowards ithe igovernment iand istated ithat i‘Sedition iLaw iis ithe iprince iamong ithe 

ipolitical isections iof ithe iIndian iPenal iCode idesigned ito isuppress ithe iliberty iof ithe icitizen” iand 

ideclared ithat isome iof ithe imost iloved iof iIndia’s ipatriots ihave ibeen iconvicted iunder iit iand itherefore 

iI iconsider iit ias ia iprivilege ito ibe icharged iunder ithat isection.11
 iBut ithe ilandmark ijudgement iof iKedar 

iNath iSingh iv iState iof iBihar, ithe iSupreme iCourt ihad iupheld isedition ias iconstitutional. iKedar iNath 

                                                             
10 Webster, Third New International Dictionary, G.C Merriam Co. (1976) 
11 K.D Gaur, Indian Penal Code, Reprint 2015 
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iSingh ihad imade ian iintemperate ispeech iabout iCongress iLeaders iand iused icertain iderogatory iwords 

iagainst ithem. iHe iwas icharged iwith isedition, iand iultimately ihis icase iwent iup ito ithe iSupreme iCourt, 

iwhere ithe iconstitutionality iof ithe iprovision iitself iwas ichallenged. iTo iuphold isedition, ithe iSupreme 

iCourt iwas iobliged ito iindulge iin ia idegree iof itextual iacrobatics, isince iat ileast ion ithe iface iof iit, 

i“disaffection", i“hatred", iand i“contempt" idid inot ifit iwithin iany iof ithe iclauses iof iArticle i19(2). 

iTherefore isedition iwas ideclared ias ia icrime iagainst ipublic iorder. i iSection i124A imakes ino imention 

iof ipublic iorder. iEffectively,  ito iprotect ithe iprovision’s iconstitutionality,  ithe icourt ihad ito iread iinto iit 

ia iphrase ithat iwas iabsent ifrom ithe itext, iand iindeed, inever imeant ito ibe ipart iof ithe idefinition. iThis  

iperhaps iexplains iwhy iSection i124A iremains ione iof ithe imost imisused iand iabused iprovisions iof ithe 

ipenal ilaw. iThe icourt iheld ithat ithe iterm i“in ithe iinterests iof" iwas iso iwide ithat iit iallowed ithe istate ito 

icriminalize iboth iforms iof iexpression, iwithout iany ineed ito idistinguish ibetween ithe itwo. i 

 Another irecent iexample ifor ithe isame iwas ithe ifamous i“Tool iKit” icase iof ithe iclimate iactivist iDisha 

iRavi ifor iwhich ishe iwas iarrested iby ithe iDelhi iPolice. i iShe iwas iarrested ifor iher iinvolvement iin ithe 

icirculation iof ithe iToolkit, ia idigital ikit icreated iand ishared iduring ithe ifarmers’ iprotests iagainst 

iFarmers iBills iin i2020. iShe iwas iaccused iof ioffenses ipunishable iunder iseveral isections iof ithe iIndian 

iPenal iCode iout iof iwhich ione iof ithem iwas iSedition iwith icriminal iconspiracy. iShe iargued ithat ithe 

iinvestigating iagency ihad imaliciously iinvoked iallegations iof isedition iunder iSection i124A iIPC ito 

iportray ia iminor ioffence ias ia igrave ioffence. iFurther, ithe iinvestigating iagency imaliciously iused 

iterms isuch ias i“global iconspiracy” ito isensationalise ithe icase iand iprejudice ithe ipersonal iliberty iof 

ithe iapplicant. iThe iapplicant iargued ithat ithe iToolkit  irepresented ian iexpression iof ifree ispeech irights 

iwhich iare iprotected iunder iArticle i19(1)(a) iof ithe iConstitution iof iIndia. iNo ioffence iof isedition iwas 

imade iout ias ithe iapplicant iwas imerely iexercising iher ifreedom iof ispeech iand iexpression ito ioppose 

ithe ifarm ilaws ienacted iby ithe igovernment. iThe iapplicant irelied ion ithe iSupreme iCourt idecision iin 

iKedar iNath iSingh iv. iState iof iPunjab,12
 ito iargue ithat iactual iviolence ior iincitement ito iviolence 

iassociated iwith ithe iwords iin iquestion, ithe inecessary iconditions ifor iestablishing ia icase iunder 

iSection i124A iof ithe iIPC, iwere iabsent iin ithe ipresent icase. iMere iinvolvement iof ithe iapplicant iin ithe 

icreation ior isharing iof ithe iToolkit icannot ibe iconstrued ias ian ioffense. iFinally ithe iCourt igave iher ia 

ibail iciting ithat, i“Citizens, ithe iconscience ikeepers iof igovernment iin ia idemocratic ination, icannot ibe 

iput ibehind ibars isimply ifor itheir idisagreement iwith ithe iState ipolitics,”. iThe idifference iof iopinion,  

                                                             
12 AIR 1962 SC 955 
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idivergence, idissent ior ieven idisapprobation iare irecognised ilegitimate itools ito iinfuse iobjectivity iin 

istate ipolicies. iIn ifact, i“an iaware iand iassertive icitizenry,  iin icontradistinction iwith ian iindifferent ior 

idocile icitizenry,  iis iindisputably ia isign iof ia ihealthy iand ivibrant idemocracy.” iTherefore, ithe 

i“offense iof isedition icannot ibe iinvoked ito iminister ito ithe iwounded ivanity iof ithe igovernments. 

iAccordingly i ithe i ifundamental iright iof ia icitizen iis ito iuse ithe ibest imeans iof iimparting iand ireceiving 

icommunication, ias ilong ias ithe isame iis ipermissible iunder ithe ifour icorners iof ilaw iand ias isuch ihave 

iaccess ito iaudience iabroad. iA icentury iafter ithe ifamous itrial, idissentors iare istill isuffering ito ifight ifor 

itheir ifreedom ito iexpress itheir idissatisfaction itowards itheir iown igovernment. i 

In a country like India, two individuals of the same sex cannot get married but instead they could 

marry a tree or a cow for that matter. In ithe iyear i2018 i, iwhen ithe iSupreme iCourt istruck idown 

iSection i377 iof ithe iIPC iwhich icriminalizes ihomosexuality, iit iwas ione istep ifurther itaken itowards 

ihumanity iand ithe iright ito iexpress ithemselves. iIt iwas ia i158 iyear iold iprovision iwhich iwas ilaid i 

idown iduring ithe ireign iof iKing iHenry iVIII iin ithe iyear i1533. iDuring ihis ireign iit iwas iknown ias ithe 

i‘Buggery iAct’. iThe iword ibeggary iwas iderived ifrom ithe iold iFrench iword i‘bougre’ iwhich imeant 

ianal iintercourse. iThe iBuggery iAct,  i1533,  iwhich iwas ienacted iby iHenry iVIII, imade ithe ioffence 

iof ibuggery ipunishable iby ideath,  iand icontinued ito iexist  ifor inearly i300 iyears ibefore iit  iwas 

irepealed iand ireplaced iby ithe iOffences iagainst  ithe iPerson iAct, i1828.  iBuggery,  ihowever, 

iremained ia icapital ioffence iin iEngland iuntil i1861,  ione iyear iafter ithe ienactment  iof ithe iIPC13. iIn 

i2009, ithe iDelhi iHigh iCourt ihad iruled iin ifavour iof idecriminalising isection i377 i- ia idecision iwhich 

iwas ioverturned ionly ito iby ia itwo-judge iSupreme iCourt ibench iin i2013, iin ithe iSuresh iKumar 

iKoushal iv iNaz iFoundation icase. iManeka iGuruswamy ihad iquoted iinstances iof idiscrimination 

ifaced iby imembers iof ithe iLGBT icommunity iand isaid ithe ipetitioners isought iemancipation iof ia  

i“class iof ipeople ileft iout iof ithe ipromises iof iour iConstitution.14
 iThe iConstitution iof iIndia ibegins iby 

isaying iWe, ithe ipeople iof iIndia iand inot iwe ithe iheterosexual ipeople iof iIndia. iThis iwas ia ifive ibench 

ijudgement igiven iin ithe iyear i2018 iwherein ithe ithen iChief iJustice iof iIndia i, iMr. iDipak iMisra iand 

iJustice iAM iKhanvilkar iquoted ivarious iiconic iphilosophers iright ifrom iOscar iWilde ito iWolfgang 

ivon iGoethe. iThey icited ithe irelationship ibetween iOscar iWilde iand ihis ilover iLord iAlfred iDouglas  

icriticising ithe iarchaic ilaws ibased ion ia iconservative inotion iof imorality ito istand ifor ilove, iindividual 

ifreedom, iprivacy iand ia ihuman ibeing’s iright ito ilive iwith idignity.  ithe iGerman ithinker, iJohann 

                                                             
13 Supreme Court Scarps Section 377; Majoritarian Views cannot Dictate Rights, THE WIRE (Sept 2018) 
14 Shaswati Das, Section 377 Verdict by Supreme Court: 5 Key Things to know, MINT (Sept 2018) 

https://www.livemint.com/Leisure/YflSX9bE7S6SADbfRbcGTN/It-is-time-to-talk-about-sexuality-at-the-workplace.html
https://www.livemint.com/Leisure/YflSX9bE7S6SADbfRbcGTN/It-is-time-to-talk-about-sexuality-at-the-workplace.html
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iWolfgang ivon iGoethe, ihad isaid, i‘I iam iwhat iI iam, iso itake ime ias iI iam’ iand isimilarly, iArthur 

iSchopenhauer ihad ipronounced, i‘No ione ican iescape ifrom itheir iindividuality’. iThe iemphasis ion ithe 

iunique ibeing iof ian iindividual iis ithe isalt iof ihis/her ilife. iDenial iof iself-expression iis iinviting ideath. 

iIrreplaceability iof iindividuality iand iidentity iis igrant iof irespect ito iself. iThis irealisation iis ione’s 

isignature iand iself-determined idesign. iOne idefines ioneself. iThat iis ithe iglorious iform iof 

iindividuality. iSexual iorientation iis ione iof ithe imany ibiological iphenomena iwhich iis inatural iand 

iinherent iin ian iindividual iand iis icontrolled iby ineurological iand ibiological ifactors. iThe iscience iof 

isexuality ihas itheorized ithat ian iindividual iexerts ilittle ior ino icontrol iover iwho ihe/she igets iattracted 

ito. iAny idiscrimination ion ithe ibasis iof ione’s isexual iorientation iwould ientail ia iviolation iof ithe 

ifundamental iright iof ifreedom iof iexpression. iThe ichoice iof ia ipartner, ithe idesire ifor ipersonal 

iintimacy iand ithe iyearning ito ifind ilove iand ifulfilment iin ihuman irelationships ihave ia iuniversal 

iappeal, istraddling iage iand itime. iIn iprotecting iconsensual iintimacies, ithe iConstitution iadopts ia 

isimple iprinciple: ithe istate ihas ino ibusiness ito iintrude iinto ithese ipersonal imatters. iNor ican isocietal 

inotions iof iheteronormativity iregulate iconstitutional iliberties ibased ion isexual iorientation. iThe 

iLGBT ipersons ideserve ito ilive ia ilife iunshackled ifrom ithe ishadow iof ibeing i‘unapprehended 

ifelons’.15 

Conclusion 

There iis ian iundeclaring iemergency iwith irespect ito ithe iprivacy ilaws ifor iwhich ithe iData iProtection 

iBill iwas iintroduced itwo iyears iback iby ithe iretired ijudge iJustice iB.N iSrikrishna. iThere iwas ia iface 

ioff ibetween ithe icentral igovernment iand ithe isocial imedia iplatforms ilike iWhatsApp iand iTwitter 

iwith irespect ito ithe iintermediary iguidelines ifor iright ito iprivacy. iThere ihad ibeen ivarious iinstances 

iwherein ithe igovernment ihas iinstructed ithe iDelhi iPolice iwho ivisited ithe iTwitter iOffice iwhen ithe  

icomoany ihad ifailed ito iremove itags ion ispecific itweets iby iruling iparty ipoliticians ias iwell ias ithe  

iFIR’s iwhich iwere ifiled iagainst ipeople ifor icriticizing ithe igovernment ion isocial imedia. iThe iidea 

ibehind ithe iPDP iBill iwas ito ihave iit iall iunder ione istatute, iso ithat i“persons iwho ihave ibeen iaffected 

ican ihave ia irecourse, ithe igovernments iunder icertain icircumstances ican ihave ia iresource, iand ithere 

icould ibe ia iregulator iwho iwould iconstantly imonitor iit. iAll ideveloped icountries, ibe iit iAustralia ior 

ithe iEU ihave iprivacy ipolicies iwhich iempower ithem ito iget icompanies ilike iGoogle ito iagree ito 

                                                             
15 Freedom from Fear: What the SC Judges said in their historic verdict on Section 377, HINDUSTAN TIMES 

(Sept 2018) 
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icertain idemands ifrom ithe iState. iThe ibalance ior iwhere ithe iline ishould ibe idrawn iwhen iit icomes ito 

ifreedom iof ispeech iand iexpression ishould ibe idecided iby ithe ijudiciary iby iinterpreting iwhat ithe 

ilegislatures iintended ifor ithe isame. iThe iprinciples ilaid idown iin ithe iLibrary iBill iof iRights iand iCode 

iof iEthics iFreedom iof iexpression iis ian iinalienable ihuman iright iand ithe ifoundation ifor iself-

government. iFreedom iof iexpression iencompasses ithe ifreedoms iof ispeech, ipress, ireligion,  

iassembly,  iand iassociation, iand ithe icorollary iright ito ireceive iinformation iwithout iinterference iand  

iwithout icompromising ipersonal iprivacy. iWhen icitizens icriticize ithe igovernment ifor iissues ilike inot 

ihandling ithe iCOVID isituation ior ishortage i iof ioxygens, iit idoes inot imake ithem ianti-national inor ia 

icriminal. iThe iright iof iprivacy iand ifree iexpression iare inot iderived ifrom iany iclaim iof ipolitical,  

iracial, ieconomic, ior icultural ihegemony. i iThese irights iare iinherent iin ievery iindividual. iThey icannot 

ibe isurrendered ior isubordinated, inor ican ithey ibe idenied, iby ithe idecree iof iany igovernment ior 

icorporate iinterest. iTrue ijustice iand iequality idepend iupon ithe iconstant iexercise iof ithese irights. iOur 

ifundamental irights icannot ibe iabsolute iand iso  ithe iconstitution ihas iplaced ia ifew ireasonable  

irestrictions ion ithe iexercise iof ithe iright  ito ifree ispeech iand ithese iinclude irestrictions iplaced iin 

ithe iinterests iof ithe isovereignty iand iintegrity iof iIndia,  isecurity iof ithe istate,  ifriendly irelations 

iwith iforeign istates,  ipublic iorder,  idecency ior imorality,  icontempt  iof icourt, idefamation iand 

iincitement  ito ian ioffence.  iYet, iit  iis iimportant ito inote ithat ithese irestrictions ican ibe iimposed ionly 

iby ilaw ienacted iby iparliament  iand ithe irestrictions ihave ito ibe ireasonable. iThe ipandemic ihas  

igenerated ia itremendous iamount  iof ifake inews iin iour icountry iand iworldwide iand ithe ilatest  igoing  

iaround iis ithat icorona iwere ican ibe icured iby isnorting icocaine,  idrinking ialcohol iand ibleach.  

iThere iis ino  idoubt  ithat  ifake inews imust  ibe icountered ieffectively iand iquickly,  ibut  isurely,  ia 

icharge iof isedition iis inot  ithe ianswer.  iApart  ifrom ia ivague idefinition iof ifake inews iand iits 

isubjective iinterpretation,  iit  ishows ithat ithe iestablishment  iprefers ito  iact iagainst  ithe iweak iand 

idefenceless iwith iwhat  iwas irecently idescribed ias ian i‘iron ihand‘ irather ithan iagainst  ithe 

iprivileged iwho  ican iget iaway iwith isaying ianything. iThe ifundamental iright  iof ifreedom iof ispeech 

icannot  ibe iapplied iarbitrarily. iL.K.  iAdvani’s  iobservation iwas ithat ithat iduring ithe iEmergency 

ijournalists iwere imerely iasked ito ibend ibut  ithey ichose ito icrawl.  iThere ineeds ito ibe itwo  iquestions 

iraised iwhile idealing iwith ifreedom iof ipress; ifirst ione iis ithat ieveryone iis ihearing iand iseeing iwhat 

iis igoing ion, ibut  iis ianybody ilistening? iThe iother iquestion ito ibe iasked iin ithis icontext  iis ican iany 

iserious ijournalist  ifunction ifearlessly iif ian iopinion iexpressed,  ihowever  iabsurd ior ibizarre,  ileads 

ito iarrest iand ia icharge iof isedition ifollowed iby ia ilong-drawn ibattle iin ithe icourts? iThe igradual 

https://thewire.in/law/prashant-bhushan-supreme-court-contempt-highlights
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ierosion iof ione iof iour imost  iprecious ifundamental irights i– ithe iinalienable iright  ito ifreedom iof 

ispeech iand iexpression i– iis ileading ito ithe igradual idestruction iof iour ihuman iright ito idissent  iand 

iprotest.  i iIt  iis itime ifor ithe iestablishment  ito irealise ithat  ithe ipeople iof ithis icountry imean iwell iand 

ias iin iany idemocracy,  ithere iare ibound ito  ibe idifferent  ipoints iof iview.  iThese imust  ibe irespected i– 

iotherwise ithe ifabric iof iour isociety imight  idisintegrate,  iand ifraternity,  ione iof ithe ikey iwords iin 

ithe ipreamble ito iour iConstitution imight  ijust  ibecome ianother idead iidea. iAs irightly isaid iby iAlbert 

iEinstein i“Laws ialone icannot isecure ifreedom iof iexpression i, iin iorder ithat ievery iman ipresent ihis 

iviews iwithout ipenalty ithere imust ibe ia ispirit iof itolerance iin ithe ientire ipopulation. i 
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