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Editorial

The Union Government was successful in presenting the Finance Bill  on  
1st February, 2017, in spite of several hurdles which were expected to be there for 
doing so. This shows the determination on the part of the Government to walk the 
talk. The Hon’ble Finance Minister, before speaking about the Direct Tax provisions 
has put forward some statistics with respect to the number of assessees. The 
information provided is very crucial and important. The Hon’ble Finance Minister 
has mentioned as under:

“140. India's tax to GDP ratio is very low, and the proportion of direct tax to indirect taxes 
is not optimal from the view point of social justice. I place before you certain data to indicate 
that our direct tax collection is not commensurate with the income and consumption pattern 
of Indian economy. As against estimated 4.2 crore persons engaged in organised sector 
employment, the number of individuals filing return for salary income are only 1.74 crore. 
As against 5.6 crore informal sector individual enterprises and firms doing small business 
in India, the number of returns filed by this category are only 1.81 crore. Out of the  
13.94 lakh companies registered in India up to 31st March, 2014, 5.97 lakh companies have 
filed their returns for Assessment Year 2016-17. Of the 5.97 lakh companies which have 
filed their returns for Assessment Year 2016-17 so far, as many as 2.76 lakh companies have 
shown losses or zero income. 2.85 lakh companies have shown profit before tax of less than 
` 1 crore. 28,667 companies have shown profit between ` 1 crore to ` 10 crore, and only 
7,781 companies have profit before tax of more than ` 10 crores. 141. Among the 3.7 crore 
individuals who filed the tax returns in 2015-16, 99 lakh show income below the exemption 
limit of ` 2.5 lakh p.a., 1.95 crore show income between ` 2.5 to ` 5 lakh, 52 lakh show 
income between ` 5 to ` 10 lakhs and only 24 lakh people show income above ` 10 lakhs. 
Of the 76 lakh individual assessees who declare income above ` 5 lakh, 56 lakh are in the 
salaried class. The number of people showing income more than ` 50 lakh in the entire 
country is only 1.72 lakh. We can contrast this with the fact that in the last five years, more 
than 1.25 crore cars have been sold, and number of Indian citizens who flew abroad, either 
for business or tourism, is 2 crore in the year 2015. From all these figures we can conclude 
that we are largely a tax non-compliant society. The predominance of cash in the economy 
makes it possible for the people to evade their taxes. When too many people evade taxes, the 
burden of their share falls on those who are honest and compliant.”

The above observations of the Finance Minister may be correct but he has to 
consider the aspect which we professional organisations, have been putting forward 
before the policy makers. The tax gatherer overcomes judicial decisions and the 
inherent inefficiency of the system by amending the statutory provisions in every 



iv| The Chamber's Journal |  |6

finance bill. The Finance Bill, 2017 is not an exception. This attitude and behaviour 
of the executive makes the citizens skeptical about the intention of the tax 
authorities. Every effort of the policy makers to eradicate black money and abuse 
of tax laws makes the laws stringent. This impacts the tax compliant citizens by 
burdening him with prohibitive cost of compliance. The Hon’ble Finance Minister 
may be right in generalisation of his observation that as a society we are not 
tax compliant. But what are his views on the levels of corruption within the tax 
gathering machinery. The generalisation made by the Hon’ble Finance Minister is 
a sorry state of affairs.

The Hon’ble Finance Minister may also consider that unbridled discretion has 
been vested with the tax authorities. So, amendments of the Finance Bill, 2017 
propose that the authorities are not bound to provide the reasons to any appellate 
authority for carrying out the most stringent form of investigation against a citizen. 
Thus, a citizen whose privacy has been invaded by the unbridled power of the 
tax authority can seek protection under the Constitution by approaching either 
High Court or Supreme Court. The Appellate authorities who determine the lis 
between the assessee and Assessing Officer have no jurisdiction to look into the 
reason for such extreme action. These provisions are going to further widen the 
trust deficit between the tax department and the assessees. These amendments 
have been brought in to overcome decisions of the Courts. This attitude on the 
part of the executive hardly creates a conducive atmosphere for compliance. After 
providing such discretion, the Hon’ble Finance Minister should also come up with 
a scheme where an independent authority is going to monitor the conduct of the 
tax authorities who are carrying out the quasi-judicial function. In the absence of 
any check on the discretion and conduct of the tax authorities, abuse of the same 
is not an exception but it has become a rule. The Hon’ble Finance Minister should 
give some time to various professional organisations to find out what “efforts” the 
tax authorities make to promote policy decisions of the Government like IDS 2016 
and PMJKY. I am sure such interaction with the professionals will help the society 
in becoming a tax compliant society.

The special story of the Chamber’s Journal is on Finance Bill 2017. In a very short 
period, eminent professionals have agreed to contribute. I am thankful to them 
for their support. I thank all the contributors to this issue of the Chamber’s Journal.

 

K. GOPAL
Editor
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From the President

Dear Members,

The month of February has always been very special as it is the month of Residential Refresher 
Course (RRC) of Chamber. I am sure everyone is waiting for it to unfold as it would mean 
lots of learning and interactions in a relaxed environment, in the lap of nature. This year 
it happens to be Ruby Jubilee (40th) RRC and coincidentally, I am the 40th President. The 
Chamber’s RRC is at Bengaluru and I am glad that his Holiness Sri Sri Ravi Shankar will 
inaugurate the RRC and deliver the Keynote address. This year Budget was announced on 
First of February, 2017.

This year Budget assumes importance on two counts viz., merging of Railway Budget with 
general Budget and by announcing Budget on 1st February. This will allow Parliament to vote 
on tax, finalise spending proposals before the beginning of the new Financial Year on April 1 
and direct tax measures to have full year’s play.

Every year Budget was looked at with expectations. Will, the Finance Minister, give India a 
tax break? Will he ease service tax, lower the corporate tax rate? This year is different. All the 
demands fused into one – no more jolts like demonetisation and in that sense this Budget 
is positive.

The hallmarks of the 2017-18 Budget are prioritising investment expenditure, focusing on 
inclusive growth, less Government borrowing and working within a prudent fiscal framework. 

In the Budget significant funds have been allocated for farmers,  education and 
infrastructure, which are three pillars of the economy.

In the Budget, focus on agriculture continued with substantial allocation to agriculture sector 
of ` 10 trillion, agriculture insurance and other measures with an aim to double the farm 
income. The enactment of a model contract farming law would also be a big positive for the 
farm sector.

The Budget has highlighted infrastructure development mainly highways, rural roads, railways 
and airports aimed at improving connectivity through a multi-modal network which will 
have direct impact on growth. It will also focus on affordable housing which in turn will 
improve living standards in both urban and rural areas and will have a positive impact on 
the construction industry. 

It plans to list railway sector firms/entities and general insurers, explore mergers among state-
run oil companies and come up with a new central public sector enterprises exchange-traded 
fund. This will bring more transparency and efficiency in working of the PSU’s.
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To tighten the screws on defaulters the Government is considering legislative changes to 
confiscate Indian assets of loan offenders, who give the law the slip and flee the country; 
which will be subject to Constitutional safeguards. This is a welcome move but such changes 
need to be enacted carefully which otherwise will give unfettered power to the regulatory 
authorities.

However no concrete measures have been announced to take care of rising NPA’s of 
the public Sector Banks and provision of just ` 10,000 crore for Public Sector Bank's 
recapitalisation seems to be inadequate given rising bad debt.

The Budget continues the focus on ease of doing business, with the proposed dismantling 
of the Foreign Investment Promotion Board. It also proposes to create framework under 
Arbitrations and Conciliation Act to resolve disputes in public contracts particularly  
in infrastructure sector which will  be very important step from foreign investment  
perspective. 

With regard to Direct Tax proposals, carrot and stick approach has been adopted for 
taxpayer, it proposes to reduce income tax rate for those earning up to ` 5 lakh which is 
reduced to 5% thereby flat ` 12,500 rebate offered to all taxpayers. But tax compliance will 
become stricter and delays in filing tax returns will cost money by way of penalties or fees.

Impetus has been given to small and medium enterprises (SMEs) with the lower tax rate of 
25%. This tax saving will give them additional liquidity for growing business.

More powers to tax officers to conduct searches and provisionally attach properties could 
lead to arbitrariness & harassment and could coerce people into making declaration before 
taking legal course. Junior officers too can conduct an inquiry without getting sanction from 
a higher authority. This goes against the tenet of non adversial tax regime.

Cash transactions of more than ` 3 lakh have been banned so as to avoid generation of cash in 
the system. But how will this be implemented? The rural economy is still mostly cash based 
more particularly agriculture activities. Further the measures to curb black money are half 
hearted unless agriculture income is brought to tax exempting poor people by putting higher 
threshold limit. Agriculture is the biggest sector where the usage of cash is very high and 
more usage of unaccounted money. 

The Hon’ble Finance Minister in his Budget speech stated that we are largely a non-tax 
compliant society and of ` 3.7 crore individuals only ` 24 lakh show income above ` 10 lakh. 
Hence it is necessary to expand the tax base of the country and concentrate on people who 
are not filing return of income by making effective use of Information Technology tool for 
collecting information on spending and investment pattern to deter tax evasion. 

For the first time that significant steps have been taken to clean up political funding by 
initiating more transparency measures, it has restricted cash donation up to ` 2,000 to a 
political party and has also introduced concept of Electoral Bonds for making donation to 
political party.

Finally the global winds of a strong dollar, the risk of capital outflows on account of Monetary 
Policy stance of the US Federal Reserve to increase rates in 2017, the uncertainty around 
commodity prices, especially that of crude oil and growing protectionism which have potential 
to affect exports, provided the backdrop to the Budget. Any changes in such uncertainties 
will change the mathematics of budget.
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In the month of January the Chamber organised very good programmes viz., Survey under 
the Income-tax Act (covering Amendments to Income-tax Act due to demonetisation), 
Workshop on Taxation of Foreign Remittances u/s. 195, one and half day seminar on 
Corporate restructuring value creation or survival, its Indirect Tax Residential Course with 
GST perspective at Goa received a very good response.

Chamber had to close down enrolment due to its overwhelming response received to its 
Corporate Restructuring programme where experts from industry and profession shared their 
views. 

It was an enriching experience at 5th Indirect Taxes Residential Refresher Course at Bogmallo 
Resort, Goa located right on beach. Extempore talk by Laxmikumaran Sreedharan was very 
informative which gave perspective on GST from various angles. It was perfect blending 
of learning in a beautiful environment. I compliment the efforts of the Indirect Tax Committee 
members for making the RRC a great success. 

Chamber has taken new initiative and introduced its new Study Circle on IND AS which 
has generated a very good response. I am happy to note that in most of the programmes many 
non-members are participating and many are from outstation like Chennai, Pune, Bhavnagar, 
Baroda, Ajmer, Indore, Akola and New Delhi. 

Further our webinar series has generated a very good response and people from across 
country are joining such as Latur, Bhavnagar, Jaipur, Valsad, Bihar, Solapur, Delhi, Kutchh, 
Porbandar, etc. We are able to connect to our members located at distant places. This shows 
quality of Chambers programme generating interest amongst the people. In the month of 
January 2017 Chamber had organised 12 such programmes.

The month of February 2017 is full of events, almost 18 programmes have been announced 
including outstation programmes. Delhi Chapter of Chamber had organised joint public 
meeting on 2-2-2017 at Delhi on "Budget Talk 2017" which was again well received by approx. 
550 participated. The programme was also covered by local news online channel Metro News.
com.

This month's Special Story for the Journal is on "Finance Bill 2017". This issue deals with  
in-depth analysis of Budget provisions covering Direct and Indirect Taxes. This issue will be 
of immense help to the readers in understanding the nuances of provisions contained in the 
Budget.

I would like to end with the quote of Dr. A. P. J. Abdul Kalam.

"Learning gives creativity,
creativity leads to thinking,
thinking provides knowledge,
knowledge makes you great."

HITESH R. SHAH
President
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Chairman's Communication

Dear Readers,

The Spring (Vasant Ritu) has set in bringing about atmospheric happiness all over.

In the communication of the last issue, I had dwelt upon some of the challenges that our economy 
is facing and expressed confidence that these challenges will be adequately addressed by the 
Government and the Industry and Trade.

Annual budget, meantime, has been presented by the Hon'ble Finance Minister, which is an effective 
instrument to initiate measures to correct the imbalances if any and guide the economy through right 
path. Budget proposals are eagerly awaited and reactions thereon are  based more on the ideology 
and prejudices of the parties and people and at times the objectivity is totally lost.

It is impossible to satisfy all the demand groups, because the demands may be sectoral and self 
centered, whereas the budget has to be accountable for all the segments of the economy and people, 
and therefore, there has to be a trade-off between what is feasible and what is desirable. Looking 
from this point of view the budget appears balanced one providing adequate impetus to the core 
sector such as Agriculture, Infrastructure, Rural Development, Health, Education and Employment. 
In view of the impending implementation of GST which is only a step away, there was rightly no 
scope at the moment for meddling with the structure of direct taxes. One has to be satis ed with 
the marginal relief provided to  IT payers in the rst bracket of income.

On the scal front, however, there has not been a desired achievement in terms of bringing down the 
scal de cit as percentage of GDP to the targeted level. With the perceived gains to the exchequer 

on account of demonetisation and coupled with other measures, possibly same thing better could 
have been achieved. RBI bimonthly  monetary policy also has been announced, with a status quo. No 
changes in the basic interest rates. With the banks coffers full, as  a sequel to demonetisation, there is 
no dearth of liquidity and hence any reduction in interest rate though anticipated, was not called for.

To respond to the urges of readers to have an insight into the nitty-gritty of budget proposals, theme 
of this issue cannot be anything but Finance Bill, 2017. We have roped in the experts to give their 
considered views and comments on the various aspects of the Finance Bill.

I thank my colleagues, Paras S. Savla, Haresh Kenia and other core group members for designing 
this issue.

I also thank the learned contributors for agreeing to write at a very short notice and sharing their 
valuable time and put before us the analysis and intricacies  of various aspects of the Finance Bill 
for its proper and better understanding.

VIPUL K. CHOKSI
Chairman – Journal Committee
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| SPECIAL STORY | Finance Bill, 2017 | 

CA Jayant Gokhale

This year’s budget had many path breaking 
initiatives. It was also presented in the backdrop 
of very significant transitions in the economic 
environment. In the midst of this stormy 
weather, the Budget presented by Shri Arun 
Jaitley on 1st February, 2017 shows that the 
nation is in charge of a confident ‘helmsman’, 
with a competent crew to help him steer the 
national economy to more pleasant climes. The 
Hon’ble Finance Minister (FM) seems to have 
charted this course in his mind with clarity, as he 
himself mentions (Para 8 of his Budget Speech) 
that “The Government has continued on the steady 

This ‘steady path’ steered by the FM is one of the 
biggest positives for the economy from a long-
term perspective. It is all the more commendable 
because one must consider the overall economic 
environment in which the Budget was presented. 
The economy is still feeling the after-shocks 
of demonetisation. The stock market, IIP 
and GDP growth rate had contracted in the 
preceding months. There was also the political 
imperative to boost the party's chances in the 
forthcoming State elections. The election of 
Trump as POTUS and consequent changes in 
the Dollar Index and prospects of rough weather 
for Indian IT Sector (which has been a driver for 
the Indian economy) coupled with gradually 
rising oil prices have undoubtedly added to the 
dif culties.

In the face of these situations, it requires 
‘courage of conviction’ and self-belief in the 
long-term positives of economic initiatives 
taken till date, to not succumb to the temptation 
of short term populism. This, by itself, is a 
heartening feature of the Budget and the FIIs, 
stock markets and analysts have taken positive 
note of this fact. Coupled with this the FM took 
the pragmatic step of changing the date of the 
Budget and combining the Railway Budget with 
the main one doing away with the Railway 
Budget as a separate document.
Having put the challenges in perspective I 
would now look at the broad scope of the 
Direct Tax provisions. Apart from the normal 
breakdown into Reliefs, Rationalisations, Anti-
abuse measures etc., we may look at the Direct 
tax proposals from a different perspective:-
A. Changes driven by policy and populism; 

which are decided more by the FM and 
his economic and policy advisors. These 
represent the more significant changes 
that are most often driven by the policy 
priorities of the FM and the Government. 
Thus, these are usually the more far-
reaching and signi cant changes that one 
finds in the budget. As analysed later in 
this article, thankfully, such changes in the 
present budget are quite positive, though 
not large in number. 

B. There are other changes, often initiated 
by representations from taxpayers 

Overview of the Finance Bill 2017  
– Something For Every One
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Overview of the Finance Bill 2017 – Something For Every One 

(Chambers of Commerce, Trade Bodies 
and Professionals) to remove certain 
hardships. These have to be considered 
since no Government can afford to 
ignore genuine hardships, faced by the 
voters. Such changes are characterised 
by concessions, being granted, rather 
grudgingly. 

C. Changes driven by need to plug loopholes 
in the law, prevent revenue leakage and 
tighten the anti-evasion and anti-abuse 
mechanisms. Most often these changes 
are driven by suggestions, made by 
Commissioners of Income Tax or initiated 
by Tax Planning & Legislation (TPL) wing 
in the Ministry of Finance, arising from 
their study of tax data, judicial trends etc. 
Some of these changes also result from 
representations in national interest by 
bodies such as ICAI, The Chamber of Tax 
Consultants, etc.

I make this different type of classification 
because, on a broad scale, I perceive a different 
mind-set driving the three types of changes.

I will not enter into the nitty-gritty of analysing 
the specific direct tax changes proposed; (this 
has been wonderfully done by my specialist 
colleagues whose articles follow in this issue). 
Instead I will look at the broader characteristics 
of these classes of change.

A)  Changes drivens by policy and populism. 
I would guess that these changes would have a 
more direct level of involvement and initiative 
by the FM. The changes falling in this category 
are marked by a broader vision and policy 
perspective but which have a certain boldness 
in departing from convention where required. 
Notable among these are

1.  Incentives to Housing Sector which 
would include the clarity provided 
in regard to year of taxability of Joint 
Development agreements (S.45). This was 
very necessary as it was iniquitous to seek 
to recover tax when the owner in fact 

received no liquid funds. This, coupled 
with the non-taxing of notional income 
from flats, held as stock-in-trade by 
builders, would provide some relief to the 
real- estate business which has been under 
pressure for some period. The reduction 
in the period of holding necessary to 
qualify as a capital asset ( in case of land 
and building), is also expected to make 
more ‘housing stock’ available to those in 
need of housing; especially in urban areas. 
The amendments in the provisions of  
S. 80-IBA, increasing the effective area, 
which could be made available to the 
purchasers / erstwhile tenants by 
changing the reference from built-up 
area to carpet area, is also widening 
the eligibility for this relief and thus 
supporting the housing industry.

  Coupled with this, is the step to include 
‘housing’ within the meaning of 
‘infrastructure’. This will increase funding 
availability at lower cost to the borrowers 
and simultaneously enable credit growth 
in banks and housing nance companies. 
Stagnation of credit growth is also an 
area of economic concern which is also 
indirectly addressed through these 
changes. 

  Taken together this indicates conscious 
effort to pursue a policy of promoting 
revival in housing industry. While the 
policy move in this regard is worth 
appreciating, more such boosts to other 
sectors that would enable ‘job-creation’ 
would have been ideal; but then the FM 
also has to keep an eye on the de cits. Yet, 
this latter factor can hardly justify the pin-
prick of curtailing the deduction available 
for set-off of interest paid on housing loan 
to ` 2 lakhs (instead of the actual deficit 
presently allowed) S. 71 r.w.s.23.

2.  The decision to grant relief in rate of 
tax applicable to individuals in the slab 
upto ` 5 lakhs also re ects an awareness 
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to grant some relief to the lower income 
brackets. Similarly, the decision to 
shift the base year for indexation in 
Computation (S.55 & S.48) would afford 
considerable relief to a large category 
of investors. Similarly, broadening the 
investment options for 54EC bonds will 
also enable channellisation of funds 
to other sectors while simultaneously 
providing greater options in investment 
for relief from capital gains tax to 
investors. 

3.  The banking sector has for quite 
sometime been undergoing a tough time. 
This sector and economic growth are 
closely intertwined and therefore the 
small but much needed relief by way 
of increase in allowable provision for 
bad and doubtful debts is welcome. The 
increase of 1% in S. 36(1) (viia) [From 7.5 
to 8.5] would provide some relief to banks, 
which are already having a huge burden 
arising from stressed assets. Similarly, 
the extension of applicability of S.43B (e) 
would also encourage payment of interest 
to co-operative banks. Similarly, the clarity 
provided in regard to revenue recognition 
in case of NPAs, even post-implementation 
of ICDS re ects a clear policy to support 
the banking sector; and the fact that the 
problem of your of taxability of interest on 
NPA is addressed even before it has arisen 
must be appreciated.

4.  Another initiative that none had 
anticipated is the introduction of 
the electoral bonds, coupled with the 
lowering of the limit for cash donation 
to ` 2,000. It is likely that this change too 
will be circumvented by political parties. 
However, it is a step in the right direction; 
and reflects an awareness on the part of 
FM of the imperative for change. This is 
tempered by the awareness that change 
in the present democratic environment 
cannot be pushed through, but has to be 
managed in a phased manner. 

5.  Initiatives for encouraging growth of 
digital economy. A carrot and stick 
approach has been adopted in this regard. 
This is clearly a policy initiative, intended 
as a follow-up to the demonetisation. 
Given the bold step taken by the 
government, the carrots offered in this 
regard, leave much to be desired. There 
is indeed a concession given in regard to 
presumptive tax payable u/s. 44AD by 
the effective concession by changing the 
presumptive rate of income computation 
from 8% to 6% in case of a transactions. 
However, this would amount to a 
maximum relief of ` 1 lakh for a person 
who does 80% of his turnover through 
digital mode. In reality, small traders and 
business having turnover of much less 
than ` 2 crores would get a relief of not 
more than ` 30,000 in tax. Undoubtedly, 
it is a positive step, but considering that 
this is more of a policy initiative, it is felt 
that a bit more could have been done. 
As against this limited carrot, the stick 
in the nature of disallowance of revenue 
or capital expenditure incurred in cash S. 
40A(3) & S. 35 AD along with the penal 
consequences in S. 269ST & 271DA are far 
more sweeping in scope. 

B.  As in every Finance Bill, the Finance 
Bill, 2017 also contains numerous amendments 
intended to alleviate hardships. However, the 
process of granting the relaxations is often 
hedged by numerous ifs and buts which renders 
the law complex to understand and implement. 
This, in turn, fosters litigation and vitiates the 
atmosphere of trust that desperately needs to 
be created between the administration and 
taxpayers. 

However, the changes arising through these 
processes, not being part of the ‘big picture’ of 
the FM’s policy, implementation is delegated 
to the ‘babus’. It is here that the problem arises. 
The official concerned, has a limited brief of 
setting right a particular problem and goes 
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about this task without having the vision to 
realise that the remedy may often result in a 
different problem. Such piece-meal changes are 
seen in numerous areas, particularly because the 
draftsman does not have the authority or vision 
to make structural changes and therefore can 
only tinker around the ‘problem’ sections. Some 
examples of this sort of situation are: -

1. Taxation of Carbon Credits. The intention 
is to settle the controversy arising out of 
various judgments by providing a flat 
tax of 10%. The Memorandum recognises 
that courts have held such receipts to 
be ‘capital receipts’. Despite this, no 
amendment to the de nition of income has 
been made. Thus the issue of whether such 
receipts are at all taxable continues to be 
prone to litigation since the fundamental 
issue remains unaddressed. 

2.  The applicability of tax u/s. 115 BBDA 
– 10% tax on Dividend – is expanded 
to cover all resident assessees (except 
companies, funds, trusts etc ). Though 
this may net the Government some 
additional tax, it may have an unintended 
consequence of sinking the Revenue’s 
argument that Dividend income is exempt. 
This may result in a far greater negative 
impact on applicability of S.14A and may 
result in altering the ratio of Bombay H. C. 
in Godrej Boyce case.

3.  The levy of MAT in case of companies 
adopting Ind AS is another complex 
situation provided in S. 115JB. Sub-
Sections 2A, 2B and 2C are added. 
Numerous large listed companies have 
already adopted Ind AS in F. Y 2016-17 
(as required under the Cos Act 2013). 
The clarity in this regard was overdue. 
However; it is worth noting that MAT is 
fundamentally an alternative methodology 
and is not truly a tax on income. With 
different classes of assessees required to 
transit to Ind AS in a phased manner, the 
issue of ‘ensuring horizontal equity’ is 

going to be complex. The methodology 
proposed by these newly introduced 
sections, will call for an elaborate set of 
adjustments – virtually all of these not 
being in the books of account. To add to 
the problem, taxability or adjustment in 
regard to some of them will be spread 
over 5 years. Applicability of Ind AS 
to different assessees is itself staggered 
over multiple years. The challenges 
posed in implementation of Ind. AS are 
already huge and many senior Chartered 
Accountants are finding it difficult 
to grapple with this issue. Given this 
scenario, one needs to take a realistic look 
at how Departmental Of cers, across the 
country, are updated and equipped to 
cope with the situation. In this backdrop, 
it would be fruitful to consider whether 
this whole effort makes economic sense. 
Mr. Jayesh Gandhi in his article has dealt 
with the complex subject. Without getting 
into the speci c issues, one needs to note 
that MAT credit set-off is now extended 
to a period of 15 years. So is all this effort 
really worth the time, cost, litigation that 
will surely go into the matter. Over 10 
to 15 years; the aggregate tax realisation 
will equalise because eventually tax is on 
income – by whichever way computed. At 
a policy level, the FM must really consider 
that when the only incremental revenue is 
the present value of money arising from 
front ending tax collection; is all this really 
worth it. Offset it against the damage done 
to concept of `Ease of Doing Business’ 
and one may conclude that it is not really 
worth it. In this draftsman may have done 
an honest and competent job in providing 
a detailed solution. But in attending to the 
detail, he cannot visualise the big picture. 
This begs the question ‘Is anyone looking 
at the big picture’; or are we destined to 
be a nation of clerks as Lord Macaulay 
purportedly said about Indians during the 
British Raj.
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 It is therefore my belief that while some 
tinkering with tax legislation is inevitable 
in each Budget – such areas need to be 
evaluated in the context of a larger game 
plan so that petty changes that are ‘not 
material‘ for a global economic power,  
that India aspires to be could well be 
avoided.

4.  Finally, I come to the changes, generally 
labelled as Anti-abuse, Rationalisation 
etc. Many of these derive from bitter 
experiences of the Department and are 
suggested with a view to block escape 
routes for tax evaders. These changes are 
invariably driven by the bureaucracy and 
therefore very focused on remedying a 
speci c lacuna or loophole in drafting such 
provisions; the collateral damage, likely 
to be caused to honest taxpayers is totally 
lost sight of.

A case in point is the draconian extension of 
power of search and seizure. The introduction 
of the concept of ‘reason to suspect’ in S.132 
coupled with the fact that such reason need 
not be disclosed to any authority is legally 
and ethically flawed. To add insult to injury, 
this power to refuse disclosure of reasons is 
introduced retrospectively. Such sweeping 
powers, given to Revenue Officials who may 
exercise them with hardly any effective checks 
and balances, bring to mind the Orwellian police 
state of 1984. It is an irony that such sweeping 
powers are sought to be given by a FM who 
was imprisoned in the dark days of Emergency 
without informing him of the purported offence 
he had committed1. Surely, the FM is aware that 
unrestrained discretionary power and its abuse 
is the fountain-head of corruption. The excellent 
initiative of demonetisation will be signi cantly 
wiped out if revenue laws create new areas of 
such absolute discretion. One can only hope that 

these provisions and others that would dent the 
image of India as a business destination will be 
deleted before enactment.

In a similar manner, provisions of the newly 
introduced 94B giving a formula based 
disallowance of interest is making a departure 
from ground reality. The provisions of secondary 
adjustment also prescribe adjustments in the 
books of account that may vitiate a ‘true and 
fair view’. The only saving grace is that such 
amendments, as referred to in one of the earlier 
para's above may apply to a few assessees only 
and their impact may thus be limited.

Conclusion
Thus as stated in the opening paragraphs, the 
Budget in its macro view, in areas of policy and 
where it has widespread impact, shows clarity 
and focus. In areas meant to address specific 
problems, the devil is in the detail. In taking 
an overview of the Budget – I have therefore 
taken a look at the big picture and only given 
a sampler of some of the details. The item wise 
detailed topics have been dealt with by very 
experienced and competent colleagues. I am 
sure you will find their views educative and 
enlightening. From an overall perspective, one 
can say that the Budget is extremely positive 
on the policy front, is pragmatic and within the 
limitations of the economic environment; has 
provided something good for the economy as 
a whole, the stock markets, MSME businesses, 
banking and housing sector and given something 
for everyone. In fact, as pointed out in the latter 
part of my article – the FM seems to have taken 
care that even the media, analysts, critics and 
writers like myself have got something new to 
discuss, debate and write- about.  So in effect, 
it is a Budget with something for everyone; and 
with which we professionals, revenue of cials, 
the PM and the FM himself can be happy about. 

  

1.  See Facebook blog of Arun Jaitley dt 24th June 2014
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CA Usha Kadam

Major thrust of the budget is on agriculture 
and rural development. The Budget contains a 
number of tax proposals for providing relief to 
small taxpayers, measures to promote digital 
transactions, cashless economy and affordable 
housing. Reduction of tax rate for lower slab 
and selective reduction of corporate tax rate for 
companies having turnover below ` 50 crore will 
encourage higher compliance at lower level of 
the pyramid.

A. Rates of income tax in respect 
of income liable to tax for the 
Assessment Year 2018-19

1. Tax rate for Individual, HUF, AOP/BOI, 
Firms etc.

In respect of income of all categories of assessees 
liable to tax for the Assessment Year 2017-18, 
the rates of income tax have been specified in 
Part I of the First Schedule to the Bill. These 
are the same as those laid down in Part III of 
the First Schedule to the Finance (No. 2) Act, 
2016 as amended by the Taxation Laws (Second 
Amendment) Act, 2016 for the purposes of 
computation of “Advance tax”, deduction of tax 
at source from “Salaries” and charging of tax 
payable in certain cases.

There has been no change in the Rate of Taxes 
in case of Co-operative Societies, Firms and LLP. 

Rates of Taxes

The tax rate chart for others is as under:

1. For Individual, other than resident 
individuals mentioned below, HUF, AOP/
BOI :

Sr. 
No.

Net Income Range Income 
tax Rate

1 Up to ` 2,50,000 Nil

2 ` 2,50,001 to ` 5,00,000  5%

3 ` 5,00,001 to ` 10,00,000 20%

4 Above ` 10,00,000 30%

For Resident Individuals who is of the age 60 
years or more but less then age of 80 years at 
any time during the year

Sr. 
No.

Net Income Range Income 
tax Rate

1 Up to ` 3,00,000 Nil

2 ` 3,00,001 to ` 5,00,000  5%

3 ` 5,00,001 to ` 10,00,000 20%

4 Above ` 10,00,000 30%

For Resident Individuals who is of the  
age 80 years or more at any time during 
the year
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2. The rates of taxes for Corporate is as under:

Sr 
No.

Types of assessee Income 
tax Rate

1. Domestic Company

i) Where its total turnover or gross receipts in the previous year 2015-16 does 
not exceed Rupees Fifty Crores

25%

ii) Other than (i) above 30%

2. Companies other than Domestic Company

i) On the Income consisting of

A Royalties received in pursuance of an Agreement entered after 31-3-1961 
but before 1-4-1976

50%

B Fees for technical services received in pursuance of an agreement 
entered after   29-2-1964 but before 1-4-1976

50%

ii) On the balance income 40%

3. Surcharge
Surcharge has been levied/increased as mentioned below:

Co-op. Societies, 
Firms & Local 

authority

Individuals, 
HUFs, AOP, 

BOI

Co-op. Societies, 
Firms & Local 

authority

Domestic 
Companies

Foreign 
Companies

A.Y. 
2017-18

A.Y. 
2018-19

A.Y. 
2017-18

A.Y. 
2018-19

A.Y. 
2017-18

A.Y. 
2018-19

A.Y. 
2017-18

A.Y. 
2018-19

50 lakh to ` 1 crore NIL 10% NIL NIL NIL NIL NIL NIL

Above ` 1 crore and 
up to ` 10 crores

15% 15% 12% 12% 7% 7% 2% 2%

Above ` 10 crores 15% 15% 12% 12% 12% 12% 5% 5%

The marginal relief is continued to be granted in appropriate cases where the total income exceeds 
` 50 lakh or ` 1 crore or ` 10 crore as the case may be.

Sr. 
No.

Net Income Range Income 
tax Rate

1 Up to ` 5,00,000 Nil

2 ` 5,00,001 to ` 10,00,000 20%

3 Above ` 10,00,000 30%

The only change is reduction in lowest slab 
rate from 10% to 5%. The assessee shall get 
maximum bene t of ` 12,500 across all levels of 
income. The next slab is 4 times of 5% which is 
20%. This may encourage few assessees to under 
report their income so that they may fall in 5%. 
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4. Surcharge for sections 115BBE, 115JB, 
115JC, 115-O, 115QA, 115R, 115TA or 
115TD

In case of Section 115BBE surcharge shall be 
payable at the rate of 25%.

In case of Sec 115JB and 115JC surcharge shall be 
applicable at the rate of 7% or 12% depending 
upon the total income. In all other above cases 
surcharge shall be applicable at the rate of 12%.

5. Education cess
The additional surcharge called Education Cess 
and Secondary & Higher Education Cess remains 
unaltered.

6. New Sections 194-IB and 194-IC have 
been introduced in relation to deduction of tax 
at source. Also some amendments have been 
proposed in Sections 194J, 194LA, 194LC, 194LD. 
The provisions have been discussed in detail in 
the subsequent chapter. 

The rates provided in Part II of the First 
Schedule which inter alia provides the rates of 
deduction of tax at source for the Non-resident 
Assessee governed by Sections 115A to 115F, 
have remained unchanged. 

7. Reduction in rebate u/s 87A
Section 87A provides that a resident individual 
if his total income does not exceed ` 5,00,000 
is eligible for rebate up to ` 5,000. The rebate 
is proposed to be reduced to ` 2,500 and will 
be available to a resident individual if his total 
income does not exceed ` 3,50,000.

8. Furnishing of return by exempt entities 
& revised return – Amendment in Section 
139

Section 139(4C) requires certain entities exempt 
u/s. 10 of the Income-tax Act from the levy 

of income tax to le the return of income. It is 
proposed that any person referred to in clause 
(23AAA), Investor Protection Fund as referred 
to in clause (23EC) or (23ED), Core Settlement 
Guarantee Fund as referred to in clause (23EE) 
and any Board of Authority as referred to in 
clause (29A) of section shall furnish a return of 
income.

The revised return can be filed at any time 
before the expiry of one year from the end 
of relevant assessment year or before the 
completion of assessment whichever is earlier. 
Thus currently revised return for A.Y. 2016-
17 can be filed before 31-3-2018 or before the 
completion of assessment whichever is earlier. 
The said time limit is proposed to be reduced. As 
per the proposed amendment revised return can 
be filed at any time before the end of relevant 
assessment year or before the completion of 
assessment whichever is earlier. 

9. Payment of fees for delayed filing of 
return of income

In order to ensure that return is filed within 
due date it is proposed to insert Section 234F 
which provides that fee for delay in furnishing 
of return shall be levied. Section 140A of the 
Income-tax Act is also proposed to be amended 
so that the fee for delay in furnishing of return 
of income shall also be payable along with tax 
and interest as self assessment tax before ling 
the return of income.

While processing the return u/s. 143(1) the tax, 
interest and the fee for delay in furnishing the 
return if any shall be computed on the basis 
of total income computed under clause (a) of 
Section 143(1).

The future depends on what you do today.

— Mahatma Gandhi
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CA C. N. Vaze

1. Introduction
The Hon'ble Finance Minister presented the Finance 
Bill 2017 to the Parliament on the 1st of February. I 
have been entrusted with the task of dealing with 
the income tax proposals in respect of charitable 
trusts.
It is interesting to note that right since the year 1961 
when the present Income-tax Act came into force, 
there has been hardly any year in which there was 
no amendment in the provisions relating to the 
trusts. In the recent years, the tax department’s 
approach towards charitable trusts has not remained 
as lenient as it used to be. On the contrary, it is 
becoming harsher and harsher. This is because 
globally the Government’s perception about NGOs 
is becoming negative since a lot of malpractices are 
revealed under the garb of charity.
This year’s Finance Bill has proposed the following 
3 amendments in the relevant provisions. The same 
are brie y discussed in the succeeding paragraphs.

2. Amendment to Clause (23C) of 
Section 10

Clause (23C) enumerates the list of various funds 
and institutions whose income is exempt fully. It 
is proposed to expand the list with the insertion of 
sub-clause (iiiaaaa) pertaining to –
2.1 The Chief Minister’s Relief Fund or the 
Lieutenant Governor’s Relief Fund in respect of any 
State or Union Territory as referred to in sub-clause 
(iiihf) of clause (a) of sub-section (2) of section 80G; 
or”.

The Finance Bill 2017 – Trusts

 Comments
 As such, the total income of these two funds 

also will qualify for exemption. This insertion 
is effective retrospectively from 1-4-1998 i.e. 
A.Y. 1998-99.

2.2 After the eleventh proviso, the following 
proviso shall be inserted w.e.f. 1-4-2018 (i.e. 
A.Y. 2018-19)

   “Provided also that any amount credited or paid 
out of income of any fund or trust or institution or 
any university or other educational institution or 
any hospital or other medical institution referred 
to in sub-clause (iv) or sub-clause (v) or sub-clause 
(vi) or sub-clause (via), to any trust or institution 
registered under section 12AA, being voluntary 

they shall form part of the corpus of the trust 
or institution, shall not be treated as application 
of income to the objects for which such fund or 
trust or institution or university or educational 
institution or hospital or other medical institution, 
as the case may be, is established:”;

 Comments
 It covers the following categories of Trusts,
 Sub-clause (iv) Institutions of National or 

State importance
 (v)  Approved public religious and 

charitable trusts
 (vi)  University or educational institutions 

not falling in sub-clause (iiiab) or (iiiad) 
and approved by CBDT
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 (via) Hospital or other such institutions not 
calling in sub-clause (iiiac) or (iiiae) 
and approved by CBDT)

The proposed amendment says that if the above-
mentioned trusts grant any donation to the corpus 
of other institutions registered u/s. 12AA with a 
speci c direction that those voluntary contributions 
shall form part of the corpus of the recipient 
trust, then such payments shall not be treated as 
application of income to the objects of the trust. 
Thus grant of donation by one trust to another trusts 
is further restricted.
This is probably to avoid the incongruent situation 
that the paying trust treats it as its application so as 
to avail tax bene t and at the same time, receiving 
trust does not add it to its revenue receipts. Thus, 
it will have no obligation to spend the prescribed 
percentage on its objects, out of the said amount.

3. Amendment to section 11 
 In section 11 of the Income-tax Act, in sub-section 

(1), the Explanation below clause (d) shall be 
numbered as Explanation 1 thereof and after 
Explanation 1 as so numbered, the following 
Explanation shall be inserted with effect from the 
1st day of April, 2018, namely:—

 “Explanation 2.—Any amount credited or paid, 
out of income referred to in clause (a) or clause 
(b) read with Explanation 1, to any other trust 
or institution registered under section 12AA, 

they shall form part of the corpus of the trust or 
institution, shall not be treated as application of 
income for charitable or religious purposes.”.

 Comments
 If a trust registered u/s. 12AA gives 

voluntary contribution towards corpus of 
another trust registered u/s. 12AA, the same 
shall not be treated as application of income 
by the paying trust. This is in line with the 
amendment discussed in respect of clause 
(23C) of section 10.

 It is worth noting that donations made to 
trusts falling u/s. 10(23C) are not affected 
by these amendments in view of the fact 

that the distinction between corpus and 
other donation has no relevance for such 
institutions.

4. Amendment to section 12A
4.1 Section 12A: Conditions for applicability of 
Section 11 & 12 (i.e. exemptions)
After clause (aa), the following clause (ab) shall be 
inserted with effect from 1-4-2018 (A.Y. 2018-19)
 “(ab) the person in receipt of the income has 

made an application for registration of the trust or 
Institution, in a case where a trust or an institution 
has been granted registration under section 12AA 
or has obtained registration at any time under 
section 12A (as it stood before its amendment by 
the Finance (No. 2) Act, 1996), and, subsequently, 

objects which do not conform to the conditions of 
registration, in the prescribed form and manner, 
within a period of thirty days from the date of 
said adoption or modification, to the Principal 
Commissioner or Commissioner and such trust or 
institution is registered under section 12AA;

 Comments

 It means that if the registration is obtained 
u/s. 12A or 12AA based on the objects of 
the Trust, and if any modification of the 
objects is adopted or undertaken by the 
trust subsequently, then, it will have to 
obtain a fresh registration u/s. 12AA by 
making an application in the prescribed form 
within 30 days from the date of adoption or 
modi cation.

 Apparently, it has not covered a situation 
where the trust has adopted or undertaken 
a modi cation prior to 31-3-2018. This seems 
to be an unintended omission. So also, in 
the drafting the operative word like ‘shall 
apply’ seems to be missing. It seems that this 
amendment has been proposed considering 
the introduction of Section 115TD vide 
Finance Act 2016.

4.2 In section 12A, the following clause (ba) 
shall be inserted w.e.f. 1-4-2018 (A.Y. 2018-19) after  
clause (b)
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 (ii) after clause (b), the following clause shall be 
inserted, namely:-

 “(ba) the person in receipt of the income has 
furnished the return of income for the previous 
year in accordance with the provisions of sub-
section (4A) of section 139, within the time 
allowed under that section.”

 Comments

 Thus, ling of return within the time as per 
sub-section (4A) of section 139 is now made 
mandatory for availing exemption u/s. 11. 
In other words failure to file return in time 
may deprive trust of Trust/Institution of the 
exemption u/s 11.

5. Amendment in section 12AA – which is 
procedural – is consequential upon the preceding 
amendments.
6. In section 13A, w.e.f. 1-4-2018 (A.Y. 2018-19), 
the following amendments are proposed.
 In section 13A of the Income-tax Act, with effect 

from the 1st day of April, 2018,—

 (i) In clause (b),—
 (A) After the words “such voluntary 

contribution”, the words “other than contribution 
by way of electoral bond” shall be inserted;

 (B) The word “and” occurring at the end shall be 
omitted;

 (ii) In clause (c), the word “; and” shall be inserted 
at the end;

 (iii) After clause (c), the following clause shall be 
inserted, namely:—

 ‘(d) No donation exceeding two thousand rupees 
is received by such political party otherwise 
than by an account payee cheque drawn on a 
bank or an account payee bank draft or use of 
electronic clearing system through a bank account 
or through electoral bond.

 Explanation.––For the purposes of this proviso, 
“electoral bond” means a bond referred to in the 
Explanation to sub-section (3) of section 31 of the 
Reserve Bank of India Act, 1934.’;

 (II) After the second proviso, the following proviso 
shall be inserted, namely:—

 “Provided also that such political party furnishes 
a return of income for the previous year in 
accordance with the provisions of sub-section (4B) 
of section 139 on or before the due date under that 
section.”.

 Comments
 Previously, the political parties were 

required to maintain prescribed record of 
all contributions individually exceeding  
` 20,000/-. Henceforth, no donation 
exceeding ` 2,000/- shall be accepted 
otherwise than through bank or electronic/ 
digital mode; or through electoral bonds.

 A new concept of electoral bonds has been 
introduced.

 Further, henceforth, the political parties will 
also be required to le the returns within the 
prescribed time in terms of sub-section (4B) of 
section 139.

7. Amendment to section 253
Section 253 enumerates the orders appealable to 
the Hon’ble Tribunal. It already covers the orders 
passed by the prescribed Authority in terms of sub-
clauses (vi) and (via) of sub-section (23C) of section 
10 i.e. Educational and medical institutions not 
covered by earlier sub-clauses (iiiab), (iiiac), (iiiad) 
or (iiiae). 
 “In section 253 of the Income-tax Act, in sub-

section (1), in clause (i), after the words “authority 
under”, the words, brackets and figures “sub-
clause (iv) or sub-clause (v) or” shall be inserted”.

Henceforth, even the orders in respect of sub-clauses 
(iv) and (v) are also made appealable i.e. institutions 
of national/state importance and public religious 
and charitable trusts.

Conclusion
The overall approach seems to be logical and 
consistent with the Government’s objective of 
cashless economy, transparency, nancial discipline, 
etc. No further complication as such has been 
introduced.
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Dharan V. Gandhi, Advocate

Amidst much fanfare the Finance Budget 
for the FY 2017-18 was presented by the 
Hon’ble Finance Minister Shri Arun Jaitley 
on 1st February, 2017. This year’s budget was 
different as compared to the earlier years in 
following aspects: 

a. First time the budget was presented on 
the rst day of February as against last 
day

b. Merger of Rail Budget with Finance 
Budget and

c. Classi cation of expenditure as plan and 
non-plan done away with.

Apart from the above, the budget also 
assumed significance in view of many 
controversial and historic actions taken in the 
last year starting with the Income Disclosure 
Scheme, 2016, passage of the Constitutional 
Amendment Bill paving way for GST and 
demonetisation. Indian economy suffered a 
massive jolt after the Hon’ble Prime Minister 
of this country banned the two highest 
denomination currency prevalent in the 
country which constituted 86% of the total 
cash in the economy. Though the ripples of 
the said move have subdued, but it can be still 
strongly felt. Also, with elections round the 
corner, the Government was expected to come 
out with a people friendly budget, so that the 

Amendments in Chapter – 'Income from house 
property’ and ‘Income from other sources'

image of the Government created in the last 
year would have improved. Expectedly so, the 
Government has proposed higher spending 
on the agricultural and rural areas so also 
on the poor people of this country. Also, the 
proposed spending on infrastructure has 
increased substantially. It will be reasonable 
to say that the budget has been perceived well 
by many intellectuals. 

Before delving into the subject matter of the 
article, it will be worthwhile to gauge the 
mood of the Government in bringing out the 
direct tax amendments. This can be ascertained 
from our Hon’ble Finance Minister's speech 
wherein, he stated that “from all these gures 
we can conclude that we are largely a tax 
non-compliant society”. Number of measures 
have been taken to deal with the menace 
of black money. Many amendments have 
already been made and many amendments are 
proposed in the current Finance Bill, whereby 
the Government has tried to plug the leakages 
in the revenue.

Coming to the subject matter of this article, 
I shall be dealing with the amendments 
brought out in Chapter IVC ‘Income from 
house property’ and Chapter IVF – ‘Income 
from other sources’. As we all know, Chapter 
IV deals with the heads of income, which inter 
alia include the above-mentioned heads. Under 
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the said chapters, the mechanism to compute 
the income arising from the activity of letting 
out of house property and income arising from 
sources which are not covered under any other 
head of income is given respectively. 

Amendment in Chapter IVC – 
‘Income from house property’
There is only one amendment in this chapter but it 
is very signi cant. The Government has classi ed 
the said amendment under the head ‘Measures 
for Promoting Affordable Housing and Real 
Estate Sector’ but in my view the said amendment 
should fall under the head ‘Additional Resource 
Mobilisation’. Let me explain how. 

To give a brief background, section 23 is a 
computation provision which provides for 
mechanism to compute the annual letting 
value derived from letting out of house 
property for the purposes of section 22. In case 
of properties which are actually let during the 
year, it is higher of the fair rent and the actual 
rent received or receivable and in case of the 
other properties, it is the fair rent which the 
property would fetch had it been let out. Thus, 
in case of properties which are not let out, the 
fair rent of the property is subject to tax which 
in effect is taxing notional rent. 

Many Assessing Officers, harping over this 
concept of taxing notional rent, brought many 
builders and developers who were holding 
properties as stock-in-trade under the tax net. 
The builders and developers who had unsold 
properties as their stock-in-trade were taxed 
on notional rent on such properties. The said 
issue went up to the Hon’ble Delhi High 
Court in case of CIT vs. Ansal Housing Finance 
and Leasing Co. Ltd. (2013) 354 ITR 180 (Del.), 
wherein the Court upheld the action of the 
Department in taxing notional rent on unsold 
stock of flats. The Court also held that the 
unsold stock cannot be said to be occupied 
for the purpose of business. However, in 
rendering the said judgment, the Court did 
not consider the judgment of the Full Bench 

of the same Court in case of CIT vs. Modi 
Industries (210 ITR 1), wherein the Court held 
that when a house property is occupied as 
residence by the employees concerned with 
the promotion of the business, whether on 
payment of rent or otherwise, to enable them 
to discharge their functions ef ciently and the 
letting out of the property is subservient and 
incidental to the main business of the assessee, 
such an occupation amounts to an occupation 
and user of the property by the assessee itself 
for the purposes of its business, even though 
no business is actually run in such premises. 
Thus, when the property is used for the 
purpose of business and it is subservient and 
incidental to the main business, the Court held 
that the property is occupied for the purpose 
of business even if no business is actually run 
in such premises, then all the more a better 
case if the person trades in a property and 
which is his main business.  

Special Leave Petition of the assessee against 
the judgment in case of Ansal has been 
admitted by the Hon’ble Supreme Court. In 
wake of the said judgment, the of cers all over 
the country started taxing notional rent on the 
unsold stock of at held as stock-in-trade. 

By virtue of clause 12 of the Finance Bill, 2017, 
the Government has proposed to insert sub-
section (5) in section 23 w.e.f. AY 2018-19, 
wherein they have proposed to exempt the 
properties held as stock-in-trade from being 
taxed on notional rent up to one year from the 
end of the nancial year in which the certi cate 
of completion of construction of the property is 
obtained from the competent authority. 

Thus, by virtue of this amendment, the 
builders and developers or any other persons 
holding properties as stock-in-trade are given 
a breathing space of one year from the end 
of the nancial year in which the completion 
certificate is obtained to either sell the 
property or to let out. However, if the person 
fails to do so, then notional rent on the said 
property is subject to tax u/s. 22 read with 
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section 23(1). Indirectly, the Government has 
brought the concept of taxing notional income 
arising from the business of the assessee in 
contradistinction with the consistent ruling of 
the Hon’ble Supreme Court, tax can be levied 
only on real income of the assessee (See 225 
ITR 746, 240 ITR 355). 

By this amendment, it seems that the 
Government presupposes the fact that 
properties held as stock-in-trade are falling 
within the ambit of section 22. This very issue 
is sub judice before the Hon’ble Supreme 
Court in case of Ansal. The assessee in that 
case has challenged the applicability of section 
22 to the properties held as stock-in-trade on 
the ground that such properties are business 
assets or are occupied for business purpose 
and therefore, they fall outside the ambit 
of section 22. Thus, without addressing the 
issue whether section 22 would apply to 
such kind of property, the Government has 
proposed the amendment to tax notional 
rent after the expiry of 1 year from the end 
of the year in which completion certificate 
is obtained. Therefore, as stated earlier the 
said amendment should fall in the category 
of ‘Additional resource mobilisation’ as the 
Government has indirectly proposed bringing 
stock-in-trade u/s. 22. Subsequently, if the 
Hon’ble Supreme Court affirms the above 
contention of the assessee, then one can only 
guess the fate of the proposed amendment. 

Now, the Department, relying upon the said 
amendment, will contend that the amendment 
is applicable from AY 2018-19 and therefore, 
in respect of earlier years, notional rent was 
taxable from the rst year itself. Of course, the 
assessee may also argue that it is only from the 
AY 2018-19 that the notional rent on stock-in-
trade is subject to tax and in prior years, the 
Department lacked the power to do so. 

If we look at the proposed amendment from a 
different angle, the said amendment compels 
the person dealing in properties to either 
dispose of the properties or let it out within 

one year time and if they fail to do so the 
Government would tax them on the notional 
rent of such unsold stock. This, in my view, 
intervenes with the right of the person in 
managing the business in the manner in which 
they want. What if the person is unable to sell 
the properties or let out the same due to some 
external factors viz, unviability of the project. 
The persons despite endeavouring to dispose 
of the stock, would be liable to tax on notional 
rent which will add to their cash liquidity woes. 

It would not be out of context to refer to the 
judgment of the Hon’ble Supreme Court in 
case of Chennai Properties Ltd. vs. CIT (373 ITR 
673), wherein the Court has held that if letting 
out of property is the main business of the 
assessee, then the income derived therefrom 
is taxable under the head ‘Profits and gains 
from business or profession’ and not ‘Income 
from house property’. The said principle has 
been followed by the same court in case of 
Rayala Corporation P. Ltd. vs. ACIT (386 ITR 
500).  Now, if the main object of a person 
includes developing properties and disposing 
of the same either by way of selling or by 
letting out the same, the income from such 
properties shall be taxable under the head 
business income by virtue of the above given 
judgments. Then, how does one reconcile the 
provision of proposed section 23(5) and the 
judgment of the Hon’ble Supreme Court in 
case of Chennai Properties. In my view, if the 
main object of a person includes letting out 
of properties, then the source falls outside 
the purview of chapter ‘Income from house 
property’ and would fall in the chapter 
‘Business income’ and therefore, provision 
of section 23(5) would have no application; 
by taking the above view the provisions of 
proposed section is not rendered nullity as it 
would still have application to cases where 
main object of the assessee does not include 
letting out of house properties. 

Strong representation is required in respect of 
the proposed amendment so that it does not 
see the light of the day.



| The Chamber's Journal | |  25

| SPECIAL STORY | Finance Bill, 2017 | 

Amendment in Chapter IVF – ‘Income 
from other sources’
There are two amendments in the said chapter. 
Let us deal with the simpler one rst. 

Section 57 of the Act provides for the 
allowable deductions in computing income 
from other sources, whereas section 58 
specifies the amounts which cannot be 
claimed as a deduction. Section 58, inter alia, 
contains disallowance of the nature referred 
to in section 40A(2) i.e. disallowance of 
payment made to relatives which is excessive 
or unreasonable, 40A(3) i.e. disallowance 
of cash payment exceeding certain limits,  
40(a)(iia) i .e. payment of wealth-tax, 
disallowance of salaries and interest payable 
outside India on which tax has not been paid 
or deducted at source. 

There was no disallowance of payments made 
to residents on which tax was not deducted 
at source similar to one contained in section 
40(a)(ia). Therefore, by virtue of clause 30 
of the Finance Bill, 2017 it is proposed to 
introduce disallowance of the nature referred 
to in section 40(a)(ia) under section 58(1A), 
with effect from AY 2018-19. The explanation 
provided in this behalf is to improve the 
compliance of TDS provisions. 

Section 40(a)(ia) provides for disallowance of 
30% of any sum payable to a resident on which 
tax was deductible at source under Chapter 

VII-B and where such tax was not deducted 
or after deduction was not paid before the 
due date of ling return of income u/s. 139(1). 
Proviso to the said sub-clause allows the 
deduction of the said 30% of the amount in 
the year in which such tax is paid, whereas 
second proviso, speci es that if the recipient 
of the said amount has paid tax on the same 
and the assessee complies with the conditions 
speci ed in proviso to section 201(1), then it 
shall be deemed that the assessee has deducted 
and paid tax on such sum in the year in which 
return of income is furnished by the recipient. 
The above provision shall now apply mutatis 
mutandis while computing income under the 
head ‘Income from other sources’. 

The second amendment deals with the 
provision of sections 56(2)(vii) and 56(2)(viia) 
which are fondly referred to as tax on gifts. 

To give a background of the above-mentioned 
sections, section 56(2)(vii) provided that where 
an individual or a HUF receives the following 
in any previous year, from any person or 
persons, it shall be taxable under the head 
Income from other sources:

Type of 
property

Consideration Amount chargeable to tax

Sum of money Without consideration, the aggregate 
value of which exceeds ` 50,000

Whole of the aggregate value of such 
sum shall be chargeable to tax

Immovable 
property

Without consideration, whose Stamp 
duty value exceeds ` 50,000.

Whole of the stamp duty value

Immovable 
property

Consideration which is less than the 
Stamp Duty Value of the property by an 
amount exceeding ` 50,000

The Stamp Duty Value of 
such property exceeding such 
consideration

Property other 
than immovable 
Property

Without consideration, whose aggregate 
fair market value exceeds ` 50,000

Whole of the aggregate fair market 
value 

Property other 
than immovable 
property

Consideration which is less than the 
aggregate fair market value of the 
property by an amount exceeding  
` 50,000

The aggregate fair market value 
of such property exceeding such 
consideration
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Further, there are certain safeguards in so far 
as immovable property is concerned viz. if 
the assessee disputes the stamp duty value of 
the property then he can ask the AO to refer 
the valuation of the property to DVO and 
accordingly the provision of section 50C in this 
respect would apply. 

Also, there were certain exceptions to the 
above categories of income viz. receipt from 
a relative, or on the occasion of marriage 
or under a will or by way of inheritance 
etc. as given in second proviso to section 
56(2)(vii).  The Explanation to section  
56(2)(vii) defined certain terms, which inter 
alia, included de nition of the term property to 
mean only 9 categories of capital assets of the 
assessee viz., immovable property, shares and 
securities, jewellery, archaeological collections, 
drawings, paintings, sculptures, any work of 
art or bullion. The explanation also contained 
de nition of the term relative. 

Section 56(2)(viia), which was inserted w.e.f. 
1-6-2010, was applicable to rms or companies 
in which public are not substantially 
interested. This section triggers when such 
persons receives shares of the companies in 
which public are not substantially interested 
either without consideration, the aggregate 
value of which exceeded ` 50,000/- or for a 
consideration which is less than the aggregate 
fair market value by an amount exceeding ` 
50,000/- and in such scenarios, the difference 
between the actual consideration and the fair 
market value was taxed as the income. There 
were certain exceptions to the said provision. 

In both the above cases, the fair market value 
was to be computed in accordance with Rule 
11U and 11UA of the Income-tax Rules, 1962. 

The above provisions were inserted as an anti-
abuse measure to curb bogus capital-building 
and money-laundering activities (see Circular 
No. 5 dated 15-7-2005 and Circular No. 5 dated 
3-6-2010).The provisions of section 56(2)(vii) 
were applicable only to individuals and HUF’s 

and provision of 56(2)(viia) were applicable 
only to firm and company in which public 
are not substantially interested. Therefore, to 
cover all other categories of persons, certain 
amendments are proposed in the Finance  
Bill, 2017. 

Clause 29 of the Bill, proposes to restrict the 
application of provision of section 56(2)(vii) 
and 56(2)(viia) to the receipts taking place 
before 1-4-2017 and it is proposed to insert a 
new clause (x) in section 56(2) to tax receipts 
taking place on or after 1-4-2017 by any person 
from any persons of the items mentioned 
in table given above as the income of the 
recipient. 

Section 56(2)(x) is verbatim reproduction of 
section 56(2)(vii). Thus, all the provisions 
relating to referring the valuation to DVO in 
case of immovable property and in relation to 
the relevant date to be taken for ascertaining 
the stamp duty value in case where the date of 
registration and date of agreement is different 
have been retained in the new section also. 
Even the de nition of the terms including that 
of ‘relative’ and ‘property’ has been retained in 
the proposed clause also. Thus, even the new 
section shall apply only to the assets which are 
capital assets for the recipient. 

In so far as exceptions are concerned, since all 
other categories of persons are now proposed 
to be included, consequently, number of 
exceptions are also increased apart from 
keeping the earlier exceptions there in section 
56(2)(vii). Now, the exception to the said 
clause also includes, 

a. Receipt by a trust or institution 
registered u/s. 12AA, 

b. By any fund or trust or institution or 
any university or other educational 
institution or any hospital or other 
medical institution referred to in sub-
clause (iv) or sub-clause (v) or sub-clause 
(vi) or sub-clause (via) of clause (23C) of 
section 10; or
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c. By way of transaction not regarded as 
transfer under clause (i) – distribution of 
capital asset on total or partial partition 
of HUF or clause (vi) – transfer of 
asset in a scheme of amalgamation or 
clause (via) – transfer of capital asset 
being shares of Indian company on 
amalgamation of two foreign companies 
or clause (viaa) - transfer of asset in a 
scheme of amalgamation of a banking 
company with a banking institution 
or clause (vib) – transfer of asset in a 
scheme of demerger or clause (vic) – 
transfer of capital asset being shares 
of Indian company on demerger of 
a foreign company or clause (vica) – 
transfer of capital asset in a scheme of 
business reorganisation of a co-operative 
bank or clause (vicb) – transfer of shares 
by shareholder of predecessor co-
operative bank in consideration of shares 
of successive co-operative bank or clause 
(vid) – any transfer or issue of shares by 
a resulting company to the shareholders 
of the demerged company in a scheme 
of demerger or clause (vii) – transfer of 
shares by shareholder of amalgamating 
company in consideration of  
shares of amalgamated company, of 
section 47.

Corresponding amendment has been proposed 
in section 49(4), to allow the fair market value 
or the stamp duty value of the property 
suffering tax u/s. 56(2)(x) as the cost of 
acquisition while calculating capital gains 
on transfer of the same in the hands of the 
recipient. 

At this juncture, I’m reminded of the article of 
Senior Advocate Shri S. N. Inamdar titled ‘Is 
the Tax Department ignoring the Constitution 
of India?’ published in the CTC journal in 
June 2016 issue wherein the author had raised 
grave concern that the Government was slowly 
transgressing into the no-income zone by 
bringing provisions to tax capital receipts 

which in no sense could have been brought 
to tax. The author christened such acts of the 
Government as ‘tax terrorism’ and suggested 
challenging the authority. In the said article, 
one of the issues highlighted by the author 
was taxability u/s. 56(2)(vii)/(viia) and (viib) 
and it was his view that ‘these sections can be 
held to be constitutionally valid, if and only 
if, they are applied where there is proof or 
evidence of the transaction not being genuine 
or the consideration received if any is not fully 
disclosed’. 

The learned Senior Advocate has expressed 
his view on the validity of the provisions of 
section 56(2)(vii) and others which are equally 
applicable to the proposed amendment and 
therefore, I need not venture into that arena. 
However, by virtue of the proposed expansion, 
there are many genuine transactions that may 
get trapped. Some of those transactions which 
have come to my mind are dealt with in this 
article.

Receipt of property by the partnership firm 
from the partner for inadequate consideration 
would be taxable in the hands of the firm. 
Consideration in this case would be the 
amount recognised in the capital account 
of the partner which is also in accordance 
with section 45(3). Similar will be the fate 
where sum of money or capital asset is 
received by an association of person or body 
of individual from its members. Receipt of 
property by a company on conversion of a 
partnership firm or a proprietary concern 
into a company for inadequate consideration 
would be taxable in the hands of the company. 
Similarly, receipt of property by an LLP from 
the company or a firm on its conversion for 
inadequate consideration would get exposed 
to the provision contained in the proposed 
amendment. 

In case of revocable transfer of property, 
whether the recipient of the property be 
subject to tax u/s. 56(2)(x) especially in view 
of the fact that the income arising therefrom, 
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would be taxable in the hands of transferor 
and not the transferee by virtue of section 
61? One has to also explore as to whether 
receipt of property under irrevocable transfer 
would be taxable in the hands of recipient? 
In so far as charitable and religious trusts are 
concerned, a speci c exemption is provided. 
But, whether receipt of property or sum of 
money by way of donation to a private trust 
would come within the purview of section 
56(2)(x)? In this regards, the Hon’ble Delhi 
Tribunal in case of Mridu Hari Dalmia Parivaar 
Trust (158 ITD 521) has held that receipt of 
money from a trustee by a private trust cannot 
be taxed in the hands of the private trust u/s. 
56(2)(vii) as the same would apply only to 
an individual whereas private trust was an 
AOP. The above judgment shall now lose its 
relevance in view of the proposed amendment 
whereby the provisions are made applicable 
to all type of persons. Of course when all 
the beneficiaries of the private trust are 
individuals then the income can be assessed 
in the same capacity as the individuals and 
when the receipt is from a relative then such 
beneficiaries can claim exemption from the 
application of the said provision. 

Whether receipt of shares on conversion of 
bond where the market value of shares 
received is much higher than the value 
of bonds be subject to the provision of 
proposed section 56(2)(x)? Also, the ongoing 
controversy of whether, receipt of shares 
on issue of the same be subject matter  
of the provisions of section 56(2)(x)? [See 148 ITD 
260 (Mum) Sudhir Menon HUF vs. ACIT] 

The plain reading of the proposed section 
suggest taxability in the hands of the recipient 
wherever any specified property is received 

without consideration or for inadequate 
consideration. However, the above issues are not 
something which are easy for one to be certain 
about. One will have to wait for law to evolve. 

On the contrary can one argue that since 
receipt by charitable trust registered u/s. 
12AA or institutions referred to in sub-clauses 
(iv) or (v) or (vi) or (via) of clause (23C) of 
section 10 is outside the ambit of section 56(2)
(x) in view of a speci c explanation therefore, 
the donations received by the trusts are not per 
se taxable without there being any requirement 
of application of such income for the object 
of the trust? This argument may seem fancy 
on rst reading but may not survive. Section 
2(24)(iia) specifically includes any donation 
received by the above mentioned organisations 
as income of the organisations. Therefore, even 
prior to the proposed amendment, the said 
donations were taxable. Accordingly, one may 
argue that the proposed proviso to section 
56(2)(x) will have the effect of excluding the 
donations of the organisations only from the 
purview of section 56(2)(x), however, the same 
shall still be taxable unless the same is applied 
for the object of the trust. 

In its overzealousness to combat the 
larger issue of black money, Government 
has proposed number of amendments to 
tax notional income and capital receipts, 
thereby doing away with the onus to prove 
actual receipt of the same. As a result, even 
certain genuine transaction are brought 
under scrutiny and there are no adequate 
safeguards to protect the same. This again 
leads to harassment of the honest taxpayers 
due to unscrupulousness of the dishonest 
ones. In such situation we can only hope that 
the Department deals with maturity and good 
sense. Amen!

The difference between what we do and what we are capable of doing would suf ce to solve 
most of the world's problems.

— Mahatma Gandhi
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CA Sanjeev Lalan & CA Amit Sawant

In the Finance Bill, 2017 presented before the 
parliament on 1st February, 2017 following 
proposals are put-up in respect of income from 
business and profession and same shall take 
effect from 1st April, 2018, unless otherwise 
stated.

1. Clauses 13 & 16: Disallowance 
of Cash Payments under Section 
35AD & Restrictions on Claim 
of Depreciation of Disallowed 
Capital Expenditure

1.1 Presently under section 35AD 
investment linked deduction is available 
in respect of capital expenditure laid 
out for certain specified businesses. An 
amendment is proposed to curb the 
incurring of any expenditure in cash 
on such expenditure which is eligible 
for deduction under section 35AD and 
accordingly an expenditure of above 
`  10,000/- in aggregate made to a  
person in a day shall not qualify for 
deduction under the provisions of the 
said section.

1.2 Under the existing provisions of the 
Act revenue expenditure incurred in 
cash exceeding `  20,000 is disallowed 
under section 40(A)(3) except in specific 

Income from Business & Profession and 
Presumptive Taxation

circumstances referred in Rule 6DD of 
Income Tax Rules, 1962. There is no 
clarification on disallowance of capital 
expenditure incurred in Cash under 
section 35AD of the Act.

1.3 In order to discourage cash transactions 
even for capital expenditure it is proposed 
to amend clause (f) of Section 35AD(8) 
of Act whereby any capital expenditure 
in respect of which aggregate payment 
made to a person in a day otherwise then 
by account payee cheque, draft or ECS 
through bank account exceeding ` 10,000/-
, same shall be disallowed.

1.4 Furthermore, as per the provisions of 
section 35AD(7B) if any asset, in respect 
of which deduction has been allowed 
earlier, is put to use for the purpose 
other than the specified business, then 
the expenditure allowed as reduced by 
depreciation calculated in terms of section 
32, shall be added back to the income of 
the assessee in the year in which the asset 
is so used for purpose other than speci ed 
business. There was no clarity as to what 
would be the actual cost of such asset for 
the purpose of section 43. Accordingly, a 
proviso is being sought to be inserted to 
Explanation 13 in the section 43 in lines 
with the provisions of section 35AD(7B) 
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which will provide that the actual cost 
of such asset shall be the actual cost to 
the assessee, as reduced by depreciation 
that would have been allowable if the 
asset had been used for such purpose 
(i.e for other than the speci ed business) 
since the date of its acquisition. The 
Kolkata bench of ITAT has in Bhagwati 
Sponge (P) Ltd. vs. DCIT, Circle 1, Asansol 
[(2016) 72 taxmann.com 40] held that 
depreciation would be allowable on actual 
cost of asset before reducing subsidy  
received from State under incentive 
scheme.

2. Clause 14 – Increase in limit for 
deduction in respect of provision 
for bad and doubtful debts

2.1 Presently under section 36(1)(viia) as per 
clause (a) deduction of 7.5% of the total 
income is available to a scheduled bank 
incorporated in India or a non-scheduled 
bank or a co-operative bank other than 
a primary agricultural credit society or 
a primary co-operative agricultural and 
rural development bank and an amount 
not exceeding 10% of the aggregate 
average advances made by the rural 
branches of such banks.

2.2 It is stated that in order to strengthen the 
nancial position of the speci ed entities 

engaged in banking & nancial sectors as 
specified in the sub-clause (a) of section 
36(1)(viia), it is proposed to enhance the 
present limit for deduction in respect of 
provision for bad & doubtful debts from 
7.5% to 8.5% of the amount of the total 
income (computed before making any 
deduction under that clause and Chapter 
VIA).

3. Clause 15 – Disallowance of cash 
payment under section 40(A)(3) 

3.1 Under present provisions section 40A(3) of 
the Act, any payment for expenditure made 

to single person in a day otherwise than by 
an account payee cheque drawn on a bank 
or account payee bank draft exceeding in 
aggregate ` 20,000 in a day is disallowed. 
Further, exception in respect of the same 
are also provided for in rule 6DD.

3.2 Similar provisions are contained in section 
40A(3A) for payments incurred in any 
previous year but are paid in subsequent 
years.

3.3 Further, as per section 40A(4) there is 
restriction on any person to take a plea, 
in any suit or other proceedings, that 
payment otherwise required to be made 
in cash as per any law or contract is not so 
made, if the payee has made the payment 
in compliance of modes prescribed under 
section 40A(3).

3.4 In all the said three provisions the scope 
is sought to be widened by including 
payment by use of electronic clearing 
system through a bank account. Further, 
the limit of ` 20,000/- prescribed under 
sections 40A(3) and (3A) is sought to be 
reduced to ` 10,000/-. 

3.5 It may be noted that payments through 
“electronic clearing system through a bank 
account” are through a process accepted 
in banking system whereby mandate for 
debit or credit is given by the payer or 
payee after following necessary steps that 
are prescribed by banks in this regards. 
This would strictly not include payments 
made through digital wallets till the same 
are also included within the exceptions 
provided in rule 6DD.

4. Clauses 17 & 18 – Extension 
of scope of Section 43D to co-
operative Banks and Disallowance 
under Section 43B

4.1 Presently under section 43D certain 
scheduled banks, public financial 
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institutions, State financial corporations, 
State industrial investment corporations 
and certain public companies like 
housing nance companies have to follow 
prudential norms laid down by the 
Reserve Bank of India for recognition of 
interest income. Accordingly, no interest is 
recognised on certain loans and advances 
that are considered to be Non-Performing 
Assets. It is further provided that such 
interest shall be charged to tax in the year 
in which the said interest is credited to 
the profit and loss account or is actually 
received.

4.2 The bene t of the above provision was not 
available to co-operative banks. To provide 
level playing field to such banks also, it 
is proposed that Interest income will be 
taxable on actual receipt instead of accrual 
basis in respect of NPA accounts of all 
non-scheduled co-operative banks which 
in result be treated at par with scheduled 
banks. Primary agricultural credit society, 
primary co-operative agricultural and 
rural banks are not included for the above 
purpose.

4.3 Consequentially, in case of borrowers of 
such co-operative banks, it is proposed 
that any sum payable by the assessee 
as interest on any loan or advances 
taken from such banks shall be allowed 
as deduction when it is actually paid 
or during the relevant previous year 
if it is paid before the due date of 
furnishing the return of income of the  
relevant previous year under section 
43B(e). 

5. Clause 19 - Increasing the 
threshold Limit for Maintenance 
of Books of Account in case of 
Individuals and HUF

5.1 As per the current provisions of section 
44AA(2), every person carrying on 

business or profession are required to 
maintain such books of account and 
documents in the previous year to enable 
the Assessing Of cer to compute his total 
income in accordance with the provisions 
of Act, if his:

a. Income from business or profession 
exceeds ` 1,20,000, or

b. Total sales, turnover or gross 
receipts from business or profession 
exceeds ` 10,00,000.

5.2 In order to reduce the compliance burden, 
it is proposed to amend the provisions of 
section 44AA to increase the monetary 
limits for maintaining books of account 
only in case of individuals and HUF 
carrying on business or profession as 
under:

a. Income from business or profession 
exceeds ` 2,50,000, or

b. Total sales, turnover or gross 
receipts from business or profession 
exceeds ` 25,00,000.

5.3 It may be noted that the above amendment 
is applicable only in the following cases:

i. If the assessee is individual or 
Hindu Undivided Family and

ii. The assessee should not be engaged 
in legal, medical, engineering 
or architectural profession or 
profession of accountancy or 
technical consultancy or interior 
decorator or profession of 
authorised representative or the 
profession of film artist (actor, 
cameraman, director, art director, 
dance director, editor, singer, 
lyricist, story writer, screen play 
writer, dialogue writer and dress 
designer).
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6. Clause 20 – Exclusion of 
certain specified persons from 
requirement of Audit of Accounts 
under Section 44AB

6.1 The threshold limit of total turnover/ 
gross receipts for applicability of 
presumptive taxation in case of an eligible 
business carried by an eligible person 
under section 44AD was increased to ` 2 
crores by the Finance Act, 2016.

6.2 While in the section 44AD(5) there is a 
provision exempting an eligible assessee 
from maintaining books of account and 
getting them audited, no such amendment 
was made in section 44AB which 
prescribes tax audit in various situations. 
Vide press release dated 20th June, 2016, 
it was clari ed that an eligible opting for 
the scheme of section 44AD shall not be 
required to get the accounts audited. 

6.3 In order to reduce the compliance burden 
of the small business, in the current 
Finance Bill, it is proposed to insert a 
proviso to section 44AB that an assessee 
opting for presumptive taxation under 
section 44AD(1) shall not be required to 
get accounts audited as per provision of 
section 44AB. 

6.4 The above amendment will take effect 
from AY 2017-2018 and all the subsequent 
years ahead.

6.5 While the provisions are introduced to 
reduce the compliance burden on small 
assessees no corresponding amendments 
are proposed in TDS compliance for such 
assessees. The said issue of compliance 
with TDS provision was discussed after 
the amendment proposed in Finance Bill, 
2015 also. The problem arises because 
in all the provisions relating to liability 
to deduct TDS, except section 194C, the 
reference is to clauses (a) and (b) of section 
44AB.

7. Clause 21 – Concessions for 
calculating presumptive Income 
and promoting Digital Payments

7.1 Presently, any eligible assessee carrying on 
eligible business having total turnover or 
gross receipts of not more than ` 2 crores 
can offer 8% of such turnover or gross 
receipts or higher amount as their income 
without requirement of maintaining books 
of account. The provisions for computing 
deemed income are contained in section 
44AD. 

7.2 In order to promote digital transactions 
and to encourage small unorganized 
business to accept digital payments, it is 
proposed to reduce the existing rate for 
calculating deemed income u/s. 44AD 
from 8% to 6% in respect of the receipts 
from such sales or gross receipts through 
account payee cheques or account payee 
bank drafts or use of electronic clearing 
system (ECS) through a bank account 
during the year or before the due date 
specified in section 139(1). Accordingly, 
insertion of a proviso to section 44AD(1) 
is bring proposed.

7.3 It may be noted that proceeds of sales 
shall have to be realised by an assessee in 
respect of credit sales before due date of 
filing the return of income in the modes 
prescribed. Thus, if the proceeds are 
realised after the due date prescribed 
under section 139(1), then possibly the 
said concessional treatment may not be 
available.

7.4 Also, as stated earlier, payments/
receipts through “electronic clearing 
system through a bank account” are 
through a process accepted in banking 
system whereby mandate for debit or 
credit is given by the payer or payee 
after following necessary steps that are 
prescribed by banks in this regards. This 
would strictly not include payments 
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received through digital wallets or other 
modes unless same are also included 
in the purview of the said proviso and 
collections from such modes shall not 
be eligible to 6% concessional rate for 
deeming income. Further no similar 
bene ts has been extended to presumptive 
income taxed in the hands of professionals 
u/s 44ADA.

8. Clause 32 – Carry forward and 
set-off of loss in case of certain 
companies being start-ups

8.1 Presently, if there is a change in 
shareholding of a private limited company 
of over 51%, then losses of previous years 
cannot be carried forward and set-off as 
per the provisions of section 79.

 However, losses are allowed to be carried 
forward and set-off only if 51% voting 
power is continued to be held by the 
existing shareholders post such change. 

8.2 Now it is proposed to relax the said 
condition in respect “eligible start-up” 
as defined under section 80-IAC of the 
Act which fulfil prescribed conditions 
and hold certificate of eligible business 
issued by Inter-Ministerial Board of 
Certification. Accordingly section 79 is 
proposed to be divided into two clauses 
(a) and (b). Clause (a) shall continue 
to govern the entities as hitherto  
and clause (b) shall govern such  
start-ups.

8.3 A start-up shall be eligible for set-off of 
losses, if all the shareholders holding 

voting power on the last day of year or 
years in which loss was incurred:-

I. Continue to hold those shares on the 
last day of such previous year; and

II. Such loss has been incurred during 
the period of seven years beginning 
from the year in which such 
company is incorporated.

9. Clause 73 & 74 – Rationalisation 
of Section 211 and Section 234C 
relating to payment of Advance 
Tax

9.1 Following are the eligible assessees where 
advance tax will now have to be paid in 
one instalment on 15th March:

I. Assessee’s carrying on business and 
filing return under presumptive 
taxation under section 44AD 
(Existing provision).

II. Professionals filing return under 
presumptive taxation u/s. 44ADA 
(Proposed Amendment). 

9.2 Interest under section 234C is leviable if 
shortfall is made in payment of advance 
tax where assessee is ling return under 
presumptive taxation u/s. 44AD (Existing 
provision) and 44ADA (Proposed 
Amendment).

9.3 No interest under section 234C is proposed 
to be levied on short payment of advance 
tax due to underestimation of income on 
account of dividend income taxable under 
section 115BBDA.

The best way to nd yourself is to lose yourself in the service of others.

— Mahatma Gandhi
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Dr. K. Shivaram, Sr. Advocate & Rahul Hakani, Advocate

SPECIAL/RELAXED PROVISIONS 
FOR COMPUTATION OF CAPITAL 
GAINS IN CASE OF JOINT 
DEVELOPMENT AGREEMENT

Existing provision
Under the existing provisions of the section 45, 
the capital gains is chargeable in the year in 
which transfer takes place except in certain cases 
as provided in the said section.

Further, the existing provisions contained in 
sub-section (1) of section 49 provides that where 
the capital asset became the property of the 
assessee under certain situations, the cost of 
acquisition of the asset shall be deemed to be 
the cost for which the previous owner of the 
property acquired it, as increased by the cost of 
any improvement of the assets incurred or borne 
by the previous owner or the assessee, as the 
case may be.

Proposed amendment
Clause 22 of the Bill seeks to amend section 45 
of the Income-tax Act relating to Capital gains.

The Finance Bill, 2017 proposes to insert a new 
sub-section (5A) in the said section so as to 
provide that where the capital gains arises to an 
assessee being an individual or Hindu undivided 
family, from the transfer of a capital asset, being 

Capital Gains and  
Joint Development Agreement

land or building or both, under a specified 
agreement, the capital gains shall be chargeable 
to income-tax as income of the previous year in 
which the certi cate of completion for the whole 
or part of the project is issued by the competent 
authority.

It is further proposed to provide that the stamp 
duty value of assessee share, being land or 
building or both, in the project on the date 
of issuing of said certificate as increased by 
consideration received in cash, if any, shall be 
deemed to be the full value of the consideration 
received or accruing as a result of the transfer of 
the capital asset.

It is also proposed to provide by way of a 
proviso that the provisions of this sub-section 
shall not apply where the assessee transfers 
his share in the project to any other person on 
or before the date of issue of said certi cate of 
completion and the capital gains shall be deemed 
to be the income of the previous year in which 
such transfer took place and the provisions of 
the Act, other than the provisions of this sub-
section, shall apply for the determination of the 
full value of consideration received or accruing 
as a result of such transfer.

It is also proposed to define the expressions 
"competent authority", "speci ed agreement" and 
"stamp duty value" as under : 
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(i) “Competent authority” means the 
authority empowered to approve the 
building plan by or under any law for the 
time being in force;

(ii) “Speci ed agreement” means a registered 
agreement in which a person owning 
land or building or both, agrees to allow 
another person to develop a real estate 
project on such land or building or both, 
in consideration of a share, being land or 
building or both in such project, whether 
with or without payment of part of the 
consideration in cash;

(iii) “Stamp duty value” means the value 
adopted or assessed or assessable by any 
authority of Government for the purpose 
of payment of stamp duty in respect of 
an immovable property being land or 
building or both.’.

Consequential amendment
Further clause 25 of the Bill seeks to amend 
section 49 of the Income-tax Act relating to cost 
with reference to certain modes of acquisition. 
It is proposed to insert a new sub-section (7) in 
the said section so as to provide that the cost of 
acquisition of the share in the project, in the form 
of land or building or both, as referred to in sub-
section (5A) of section 45, not being the capital 
asset referred to in the proviso of the said sub-
section, shall be the amount which is deemed as 
full value of consideration in that sub-section.

Reason for the amendment
Under the existing provisions of section 45, 
capital gain is chargeable to tax in the year in 
which transfer takes place except in certain cases. 
The de nition of 'transfer', inter alia, includes any 
arrangement or transaction where any rights are 
handed over in execution of part performance 
of contract, even though the legal title has not 
been transferred. In such a scenario, execution 
of Joint Development Agreement (JDA) between 
the owner of immovable property and the 

developer triggers the capital gains tax liability 
in the hands of the owner in the year in which 
the possession of immovable property is handed 
over to the developer for development of a 
project. With a view to minimise the genuine 
hardship which the owner of land may face in 
paying capital gains tax in the year of transfer, 
the Finance Minister has proposed to insert 
section 45(5A) to provide that in case of an 
assessee being individual or Hindu undivided 
family, who enters into a specified agreement 
for development of a project, the capital gains 
shall be chargeable to income-tax as income of 
the year in which the certi cate of completion for 
the whole or part of the project is issued by the 
Municipal Corporation or competent authority.

The taxation in case of Joint Development 
Agreement was an area of litigation and big 
dispute. The amendment aims in putting a 
curtain on such uncertainty and reduce the 
litigation.

Analysis of the proposed amendment
Most often owner of a vacant land or an old and 
dilapidated building requiring redevelopment 
does not possess the expertise or the finances 
to construct a property or redevelop the 
property himself. Hence, throughout India 
Joint Development Agreements/Development 
Agreement (JDA) are entered into between 
owner of a land and developers whereby the 
owner of the land contributes his land and 
developer agrees to construct at his own cost 
and is entitled to sell the constructed area. 
Typically, a developer pays consideration to 
the owner partly in monetary terms and partly 
by way of constructed area. The monetary 
consideration is discharged by paying certain 
percentage at the time of execution of the JDA 
and balance consideration upon completion of 
certain events/conditions.

Section 2(47) of the Income-tax Act defines 
transfer and section 2(47)(v) provides that 
"transfer", in relation to a capital asset includes 
any transaction involving the allowing of the 
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possession of any immovable property to be 
taken or retained in part performance of a 
contract of the nature referred to in section 53A 
of the Transfer of Property Act, 1882 (4 of 1882). 
Thus existence of a formal conveyance deed was 
not the prerequisite for determining whether 
there was a transfer or not. Though it is a settled 
principle of law that notional income could not 
be taxed but in case of capital gains, section 
45 which is the charging section and section 
48 which is the computation section, makes 
it absolutely clear that rigour of tax in case of 
capital gain would come into play on the transfer 
of capital asset and total consideration which 
was arising on such transfer, had to be taxed. 
Section 48 clearly talks about full consideration 
received or accruing as a result of transfer. 

Thus, on a co-joint reading of section 2(47), 
section 45 and section 48, the owner of the land 
could be faced with a situation where it would 
have to pay capital gain tax on the value of 
constructed area in the year of entering into 
JDA though the constructed area is not received 
by the owner. Hence, determination of year of 
transfer on reading of the JDA became pertinent 
and also a complex exercise and raised following 
possibilities :

– Whether it would be chargeable to tax 
when agreement has been entered into?

– Whether it would be chargeable to tax 
when possession of land has been given to 
the builder for some survey work, etc.?

– Whether it would be chargeable to tax 
when possession of land has been given 
to the builder for starting the development 
work?

– Whether it would be chargeable to tax 
when various permissions have been 
received from authorities, which are 
necessary for the contract to come into 
operation?

– Whether it would be chargeable to tax 
when exclusive possession has been given 

to the transferee, i.e., when transferee gets 
right of possession to the exclusion of 
anybody else?

– Whether it would be chargeable to tax 
when whole consideration has been 
received by the assessee?

– Whether it would be chargeable to tax 
when the nal conveyance deed has been 
registered?

Further, the capital gains are treated as exempt 
u/ss. 54/54F against investment in constructed 
area to be received. However, several issues 
arose with regards to compliance of conditions 
of those sections in terms of completion of 
constructed area or number of houses eligible for 
exemption in the constructed area. 

The taxation authorities generally rely upon on 
the judgment of the Bombay High Court in the 
case of Chaturbhuj Dwarkadas Kapadia vs. CIT 
[2003] 129 Taxman 497 for the proposition that a 
taxable event emanates from the execution of a 
joint development agreement and it will be taxed 
in the year of execution of the said agreement. 
However, said decision has been considered 
subsequently in CIT vs. Geetadevi Pasari [2009] 
17 DTR 280 (Bom.), C.S. Atwal vs. CIT [2015] 378 
ITR 244 (P&H), ACIT vs. Jawaharlal Agicha 2016] 
161 ITD 429 (Mumbai - Trib.), Fibars Infratech 
(P.) Ltd. vs. ITO [IT Appeal No. 477 of 2013, dated 
3-1-2014] (Hyd.–Trib.) etc for the proposition 
that it is only when possession is handed-over 
and all conditions of section 53A of Transfer 
of Property Act are satisfied that there will be 
a transfer. However, litigation on the point of 
transfer seemed unending. However, the present 
amendment will bring to rest the issue of year of 
transfer and consequent charge of capital gains. 

The amendment as per the memorandum 
explaining the Finance Bill is made with a view 
to minimise the genuine hardship which the 
owner of land may face in paying capital gains 
tax in the year of transfer. However, it is felt that 
the said purpose won’t be achieved for following 
reasons :
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– Under a joint development agreement, 
the owner essentially saves the cost of 
construction. It is this cost of construction 
which is the full value of consideration 
given by the developer over and 
above the monetary consideration. In 
Prabhandam Prakash vs. ITO [2008] 22 
SOT 58 (Hyderabad), Essae Teraoka Ltd. 
vs. DCIT [2016] 157 ITD 728 (Bengaluru 
- Trib.)  CIT vs. Khivraj Motors (2016) 
380 ITR 215 (Karn.) both the assessee as 
well the revenue have adopted cost of 
construction as full value of consideration 
u/s. 48. However the proposed section 
45(5A) takes stamp valuation/market 
value of constructed area as full value 
of construction. Thus, the capital gains 
liability will be manifold. 

– The huge capital gains liability may in fact 
usurp the entire monetary consideration 
and the owner may face grave dif culty in 
paying the capital gains tax. 

– Both sections 54 and 54F permit 
investment in one residential house only 
for being eligible for exemption. However 
the constructed area received by the owner 
may be more than one residential flats. 
With a huge capital gains liability on 
account of market value being full value of 
consideration and restriction of one house 
u/ss. 54/54F the hardships of owner of 
land may continue to remain the same. 

There are certain anomalies which need to be 
clari ed as under: 

– Section 45(5A) is applicable to transfer of 
“land or building or both”. Hence, issues 
will arise as to whether rights in land 
in building such as development rights 
transferred would be covered by S. 45(5A). 
Further in many cases, tenant is also part 
of JDA wherein he receives constructed 
area from developer for surrendering the 
tenancy rights. Whether S. 45(5A) would 
then apply?

– The proviso speaks “transfer his share”. 
Whether proviso contemplated transfer 
his entire share or would even include 
transfer of proportionate transfer? 

Effective date
The amendments in clauses 22 and 25 will take 
effect from 1st April, 2018 and will, accordingly, 
apply in relation to the assessment year 2018-
2019 and subsequent years.

INCENTIVES FOR PROMOTING 
INVESTMENT IN IMMOVABLE 
PROPERTY – AMENDMENT TO 
SECTION 2(42A)

Existing provision
The existing provisions contained in clause (42A) 
of the said section de nes the expression "short-
term capital asset" to be a capital asset held by 
an assessee for not more than thirty-six months 
immediately preceding the date of its transfer. 
Further Explanation 1 of the said clause provides 
for determining the period for which the capital 
asset is held by the assessee.

Proposed amendment
Clause 3 of the Bill seeks to amend section 2 
of the Income-tax Act relating to de nitions. It 
is proposed to amend the third proviso to the 
said clause so as to provide that in the case of 
an immovable property being land or building 
or both, the aforesaid period of holding shall be 
less than twenty-four months for it to be treated 
as short-term capital asset.

Reason
With a view to promote the real-estate sector 
and to make it more attractive for investment, 
it is proposed to amend section 2(42A) of the 
Act so as to reduce the period of holding from 
the existing 36 months to 24 months in case of 
immovable property, being land or building or 
both, to qualify as long-term capital asset. 
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Analysis
The amended section 2(42A) is applicable to 
land or building or both. Hence, amended 
section 2(42A) will not apply where capital asset 
constitutes right in land or building. Hence it 
will not be applicable to tenancy rights as held 
in Atul G. Puranik vs. ITO (2011) 132 ITD 499 
(Mum.), Kancast Pvt. Ltd. vs. ITO (2015) SOT 110 
(Pune) (Trib.)  DCIT vs. Tejinder Singh {2012} 
16 ITR (Trib.) 45 .(Kol). It will not be applicable to 
booking rights. [ITO vs. Yasin Moosa Godil (2012) 
72 DTR 167 (Ahd.) (Trib).  

Effective date
This amendment will take effect from 1st April, 
2018 and will, accordingly, apply in relation to the 
assessment year 2018-19 and subsequent years.

SHIFTING BASE YEAR FROM 1981 
TO 2001 FOR COMPUTATION OF 
CAPITAL GAINS

Existing provision
Under the existing provisions of the said section, 
the cost of long-term capital asset acquired 
before the 1st day of April, 1981 is taken to be 
the cost of acquisition to the assessee or the fair 
market value of the asset on that date, at the 
option of the assessee. The cost of improvement 
is also taken into account after the assessee has 
acquired the asset on or after 1st April, 1981.

Proposed amendment
Clause 28 of the Bill seeks to amend section 55 
of the Income-tax Act relating to meaning of 
"adjusted", "cost of improvement" and "cost of 
acquisition". It is proposed to amend the said 
section so as to advance the aforesaid cut-off date 
to 1st day of April, 2001. Where the long-term 
capital asset has been acquired before the 1st day 
of April, 2001, then, the cost of acquisition will 
be taken to be the value of the asset as on the 1st 
day of April, 2001. Similarly, in such cases the cost 
of improvement will be taken to be the cost of 
improvement after this date.

Consequential amendment
Further, under the existing provisions of the 
section 48, "indexed cost of acquisition" is 
defined to be an amount which bears to the 
cost of acquisition the same proportion as Cost 
Inflation Index for the year in which the asset 
is transferred bears to the Cost In ation Index 
for the rst year in which the asset was held by 
the assessee or for the year beginning on the 1st 
day of April, 1981, whichever is later. Clause 
24 of the bill proposes to make consequential 
amendments to the said section so as to replace 
the reference of 1st day of April, 1981 with the 
1st day of April, 2001.

Effective date
These amendments in clause 28 and clause 
24 will take effect from 1st April, 2018  
and will, accordingly, apply in relation  
to the assessment year 2018-2019 and subsequent 
years.

CONVERSION OF PREFERENCE 
SHARES INTO EQUITY SHARES – 
TAX NEUTRAL TRANSFER

Existing provisions
Under the existing provisions of the Act, 
conversion of security from one form to another 
is regarded as transfer for the purpose of levy 
of capital gains tax. However, tax neutrality 
to the conversion of bond or debenture of a 
company to share or debenture of that company 
is provided under sections 47(x) and (xa) of the 
Act respectively. No similar tax neutrality to the 
conversion of preference share of a company into 
its equity share is provided.

Proposed amendment
Clause 23 of the Bill seeks to amend section 47 of 
the Income-tax Act by inserting new clause (xb) 
so as to provide that the conversion of preference 
share of a company into its equity share shall not 
be regarded as transfer.
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Reason
In order to provide tax neutrality to the 
conversion of preference share of a company 
into equity share of that company. 

Consequential amendments
Clause 25 of the Bill seeks to amend section 
49 by inserting new sub-section (2AE) so as to 
provide that where the capital asset, being equity 
share of a company, became the property of the 
assessee in consideration of a transfer referred to 
in clause (xb) of section 47, the cost of acquisition 
of the asset shall be deemed to be that part of the 
cost of the preference share in relation to which 
such asset is acquired by the assessee.

Clause 3 of the Bill seeks to amend section 
2(42A) by inserting new sub-clause (hf) in clause 
(i) of Explanation 1 to provide that the period 
for which the preference shares were held shall 
be included for computing period of holding 
of resulting equity shares on conversion for the 
purpose of determining whether equity shares 
are short-term capital asset or long-term capital 
asset. 

Effective date 
These amendments in clauses 3, 23 and 25 
will take effect from 1st April, 2018 and will, 
accordingly, apply in relation to the assessment 
year 2018-19 and subsequent years.

COST OF ACQUISITION IN TAX 
NEUTRAL DEMERGER OF A 
FOREIGN COMPANY

Existing provisions
Under the existing provision of section 47(vic), 
the transfer of shares of an Indian company by a 
demerged foreign company to a resulting foreign 
company is not regarded as transfer.

Proposed amendment
Clause 25 of the bill seeks to amend sub-clause 
(e) of clause (iii) of section 49(1) dealing with 

cost to previous owner so as to provide that cost 
of acquisition of the shares of Indian company 
referred to in section 47(vic) in the hands of the 
resulting foreign company shall be the same as it 
was in the hands of demerged foreign company.

Effective date 
This amendment in clause 25 will take effect 
from 1st April, 2018 and will, accordingly, apply 
in relation to the assessment year 2018-19 and 
subsequent years.

EXTENSION OF CAPITAL 
GAIN EXEMPTION TO RUPEE 
DENOMINATED BONDS

Existing provision
The fth proviso to section 48 provides that in 
case of an assessee being a non-resident, any 
gains arising on account of appreciation of 
rupee against a foreign currency at the time of 
redemption of rupee denominated bond of an 
Indian company subscribed by him, shall be 
ignored for the purposes of computation of full 
value of consideration.

Proposed amendment
Clause 24 of the Bill seeks to amend fth proviso 
to section 48 of the Income-tax Act relating 
to mode of computation. It is proposed to 
amend the said proviso so as to provide that 
in case of an assessee being a non-resident, 
any gains arising on account of appreciation of 
rupee against a foreign currency at the time of 
redemption of rupee denominated bond of an 
Indian company held by him, shall be ignored 
for the purposes of computation of full value of 
consideration.

Clause 23 of the Bill proposes to insert a new 
clause (viiaa) in section 47 so as to provide that 
any transfer made outside India of a capital 
asset being rupee denominated bond of Indian 
company issued outside India, by a non-resident 
to another non-resident shall not be regarded as 
transfer.
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Reason
With a view to provide relief to non-resident 
investor, in the wake of permission to the Indian 
corporates by the Reserve Bank of India (the RBI) 
to issue rupee denominated bonds outside India 
as a measure to enable the Indian corporates 
to raise funds from a source outside India, the 
Finance Act, 2016, inter alia, amended section 48 
of the Act with effect from 1st April, 2017 so as 
to provide that the gains arising on account of 
appreciation of rupee against a foreign currency 
at the time of redemption of rupee denominated 
bond of an Indian company subscribed by him, 
shall be ignored for the purpose of computation 
of full value of consideration.

Representations were received to allow 
exemption from capital gains arising to 
secondary holders as well. It had also been 
represented to allow exemption in respect of 
transfer of Rupee Denominated Bonds from 
non-resident to non-resident for the purpose of 
increasing acceptability and transferability of such 
instrument in the foreign market.

In order to further provide relief in respect 
of gains arising on account of appreciation of 
rupee against a foreign currency at the time of 
redemption of rupee denominated bond of an 
Indian company to secondary holders as well, it 
is proposed to amend section 48 providing that 
the said appreciation of rupee shall be ignored 
for the purposes of computation of full value of 
consideration.

Further, with a view to facilitate transfer of Rupee 
Denominated Bonds from non-resident to non-
resident, it is proposed to amend section 47 so as 
to provide that any transfer of capital asset, being 
rupee denominated bond of Indian company 
issued outside India, by a non- resident to another 
non-resident shall not be regarded as transfer.

Effective date
These amendments in clauses 23 and 24 will take 
effect from 1st April, 2018 and will, accordingly, 
apply in relation to the Assessment Year 2018-19 
and subsequent years.

CONSOLIDATION OF PLANS 
WITHIN A SCHEME OF MUTUAL 
FUND

Existing provision 
Finance Act, 2016 amended section 47(xix) of the 
Act so as to provide tax neutrality to the transfer 
of units in a consolidating plan of mutual fund 
scheme made in consideration of the allotment 
of units in the consolidated plan of that mutual 
fund scheme. 

Proposed Amendment
Clause 3 proposes to amend section 2(42A) 
by inserting sub-clause (hg) in clause (i) of 
Explanation 1 to section 2(42A) and clause 25 
proposes to amend section 49 by inserting new 
sub-section 2(AF) so as to provide that cost of 
acquisition of the units in the consolidated plan 
of mutual fund scheme referred to in section 
47(xix) shall be the cost of units in consolidating 
plan of mutual fund scheme and period of 
holding of the units of consolidated plan of 
mutual fund scheme shall include the period for 
which the units in consolidating plan of mutual 
fund scheme were held by the assessee. 

Effective date
These amendments in clause 3 and clause 25 
will take effect accordingly, from 1st April, 
2017 and will, accordingly, apply in relation to 
the Assessment Year 2017-18 and subsequent 
assessment years.

TAX INCENTIVE FOR THE 
DEVELOPMENT OF CAPITAL OF 
ANDHRA PRADESH – EXEMPTION 
TO CAPITAL GAINS FROM 
TRANSFER OF LAND UNDER LAND 
POOLING SCHEME

Existing Provision and Reason 
As per section 96 of the Right to Fair 
Compensation and Transparency in Land 
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Acquisition, Rehabilitation and Resettlement Act, 
2014, the speci ed compensation received by the 
landowner in lieu of acquisition of land is exempt 
from income tax. The Land Pooling Scheme is 
an alternative form of arrangement made by the 
Government of Andhra Pradesh for formation 
of new capital city of Amaravati to avoid land-
acquisition disputes and lessen the financial 
burden associated with payment of compensation 
under that Act. In Land Pooling Scheme, the 
compensation in the form of reconstituted plot 
or land is provided to landowners. However, the 
existing provisions of the Act do not provide for 
exemption from tax on transfer of land under the 
Land Pooling Scheme as well as on transfer of 
Land Pooling Ownership Certi cates (LPOCs) or 
reconstituted plot or land. 

Proposed Amendment
With a view to provide relief to an Individual or 
Hindu Undivided Family who was the owner 
of such land as on 2nd June, 2014, and has 
transferred such land under the Land Pooling 
Scheme noti ed under the provisions of Andhra 
Pradesh Capital Region Development Authority 
Act, 2014, clause 6 of the Bill proposes to insert 
a new clause (37A) in section 10 to provide that 
in respect of said persons, capital gains arising 
from following transfer shall not be chargeable 
to tax under the Act:

(i)  Transfer of capital asset being land or 
building or both, under Land Pooling 
Scheme.

(ii)  Sale of LPOCs by the said persons received 
in lieu of land transferred under the scheme.

(iii)  Sale of reconstituted plot or land by said 
persons within two years from the end of 
the nancial year in which the possession 
of such plot or land was handed over to 
the said persons.

Effective Date
This amendment in clause 6 will take effect 
retrospectively, from 1st April, 2015 and will, 

accordingly, apply in relation to the Assessment 
Year 2015-16 and subsequent years.

Consequential Amendment
It is also proposed to make amendment in 
section 49 so as to provide that where 
reconstituted plot or land, received under Land 
Pooling Scheme is transferred after the expiry of 
two years from the end of the nancial year in 
which the possession of such plot or land was 
handed over to the said assessee, the cost of 
acquisition of such plot or land shall be deemed 
to be its stamp duty value on the last day of the 
second nancial year after the end of nancial 
year in which the possession of such asset was 
handed over to the assessee.

Effective Date
This amendment will take effect from 1st April, 
2018 and will, accordingly, apply in relation to the 
Assessment Year 2018-19 and subsequent years.

FAIR MARKET VALUE TO BE FULL 
VALUE OF CONSIDERATION IN 
CASE OF TRANSFER OF UNQUOTED 
SHARES – INSERTION OF NEW 
SECTION 50CA

Existing Provisions
Under the existing provisions of the Act, income 
chargeable under the head "capital gains" is 
computed by taking into account the amount of 
full value of consideration received or accrued 
on transfer of a capital asset. In order to ensure 
that the full value of consideration is not 
understated, the Act also contained provisions 
for deeming of full value of consideration in 
certain cases such as deeming of stamp duty 
value as full value of consideration for transfer 
of immovable property in certain cases.

Proposed Amendment
Clause 26 of the Bill seeks to insert a new 
section 50CA in the Income-tax Act relating to 
special provision for full value of consideration 
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for transfer of share other than quoted share. 
It is proposed to provide that where the 
consideration received or accruing as a result 
of the transfer by an assessee of a capital asset, 
being share of a company other than a quoted 
share, is less than the fair market value of such 
share determined in such manner as may be 
prescribed, the value so determined shall, for the 
purposes of section 48, be deemed to be the full 
value of consideration received or accruing as a 
result of such transfer.

It is also proposed to define the term “quoted 
share”. “Quoted Share” means the share 
quoted on any recognised stock exchange 
with regularity from time-to-time, where the 
quotation of such share is based on current 
transaction made in the ordinary course of 
business.

Reason
In order to rationalise the provisions relating 
to deeming of full value of consideration for 
computation of income under the head "capital 
gains", it is proposed to insert a new section 
50CA to provide that where consideration for 
transfer of share of a company (other than 
quoted share) is less than the Fair Market Value 
(FMV) of such share determined in accordance 
with the prescribed manner, the FMV shall be 
deemed to be the full value of consideration for 
the purposes of computing income under the 
head "capital gains".

Analysis
At present if unquoted shares are received by 
an individual or HUF for a consideration which 
is less than the FMV as determined under Rule 
11U & 11UA by an amount exceeding ` 50,000/- 
such difference is taxed u/s. 56(viii) in the hands 
of such individual or HUF as the case may be. 
Similarly firms and closely held companies 
are taxed u/s. 56(viia). Now, in the case of the 
transfer of such unquoted shares also the sale 
consideration/full value of consideration shall be 
the notional/derived Fair Market Value. 

Effective Date 
The amendment in clause 26 will take effect 
from 1st April, 2018 and will, accordingly, apply 
in relation to the Assessment Year 2018-19 and 
subsequent assessment years.

EXPANDING THE SCOPE OF LONG 
TERM BONDS UNDER SECTION 54EC

Existing provision
The existing provision contained in section 54EC 
provides that capital gain to the extent of ` 50 
lakh arising from the transfer of a long-term 
capital asset shall be exempt if the assessee 
invests the whole or any part of capital gains 
in certain speci ed bonds, within the speci ed 
time. Currently, as per the provisions contained 
in clause (ba) of sub- section (3) of section 54EC 
investment in bonds issued by the National 
Highways Authority of India or by the Rural 
Electri cation Corporation Limited is eligible for 
exemption under this section.

Proposed Amendment
Clause 27 of the Bill seeks to amend section 54EC 
of the Income-tax Act relating to capital gains not 
to be charged on investment in certain bonds. 
It is proposed to amend the said clause (ba) so 
as to include any other bond as noti ed by the 
Central Government in this behalf.

Reason
In order to widen the scope of the section for 
sectors which may raise fund by issue of bonds 
eligible for exemption under section 54EC, the 
Finance Minister has proposed to amend section 
54EC so as to provide that investment in any 
bond redeemable after three years which has 
been noti ed by the Central Government in this 
behalf shall also be eligible for exemption.

Effective Date 
This amendment in clause 27 will take effect 
from 1st April, 2018 and will, accordingly, apply 
in relation to the Assessment Year 2018-19 and 
subsequent years.
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CA Paresh P. Shah

1. Income accruing or arising 
through or from any business 
connection or asset or any 
source of income in India 
[Section 9(1)(i)] {Clause 4 of the 
Finance Bill, 2017}

1.1  Current provisions
Section 9(1)(i)  provides that all  income 
accruing or arising, whether directly or 
indirectly, through or from any business 
connection in India, or through or from any 
property in India, or through or from any 
asset or source of income in India, or through 
the transfer of a capital  asset situate in  
India shall be deemed to accrue or arise in 
India.

Finance Act,  2012 included insertion of 
Explanation 5 in section 9(1)(i) w.e.f.  1st 
April, 1962 to the effect that the capital assets, 
being shares and interest in a non-resident 
company, is deemed to be situated in India 
if such shares or interest derives its value 
substantially from the assets located in India. 
In response to various queries raised by 
stakeholders seeking clarification on the scope 
of indirect transfer provisions, the CBDT 
issued Circular No. 41 of 2016. However, 
concerns about the scope of indirect transfer 
provisions remained.

Article on proposals relating to  
International Tax

1.2  Proposed amendment
It is proposed to insert Explanation 5A in 
Section 9(1)(i) of the Act which clarifies that 
the above- mentioned Explanation 5 shall 
not be applicable to any asset or capital 
asset, being investment held by non-resident, 
directly or indirectly, in a foreign institutional 
investor ( ‘FII’)  which is registered as 
Category-I and Category-II Foreign Portfolio 
Investor (‘FPI’) (mainly investing in portfolio 
investments in India) under the SEBI Act, 
1992 and Regulations thereto. 

This amendment will  take effect 
retrospectively from 1st April, 2012.

1.3  Implications of proposed amendment
Thus, such non-resident investors investing 
through FIIs/FPIs are outside the ambit of 
taxation of capital gains arising on indirect 
transfers of shares. This amendment sets at 
rest the various debatable issues that were 
raised by the CBDT Circular No. 41 of 2016 
and provides a satisfactory closure to the 
uncertainty and controversy that plagued the 
indirect transfer provisions.

2. Certain activities of Offshore 
Funds not to constitute business 
connection in India [Section 
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9A] {Clause 5 of the Finance  
Bill. 2017}

2.1  Current provisions
Section 9A of the Act provides for a special 
regime in respect of eligible investment funds 
established outside India. Such an offshore 
fund shall not be said to be resident in India 
merely because the eligible fund manager 
undertaking fund management activities on 
its behalf is located in India. 

The benefit under Section 9A is available 
subject to certain conditions, one of which is 
in relation to the corpus of the fund which 
stipulates that the monthly average of the 
corpus of the fund shall not be less than one 
hundred crore rupees except where the fund 
has been established or incorporated in the 
previous year.

2.2  Proposed amendment
A proviso has been inserted in Section 9A of 
the Act which clarifies that in the previous 
year in which the fund is being wound up, 
the condition that the monthly average of the 
corpus of the fund shall not be less than one 
hundred crore rupees, shall not apply. 

The amendment will  take effect 
retrospectively from 1st April, 2016.

2.3  Implications of proposed amendment
It removes the practical issues that would be 
faced for maintaining monthly average corpus 
by a fund that is being wound up.

3. Double Tax Avoidance 
Agreements (DTAA) [Sections 
90 & 90A] {Clauses 39 & 40 of 
the Finance Bill, 2017}

3.1  Current provisions:
Currently, Explanation 3 to Sections 90 and 
90A provides that where any term which was 

used in any DTAA that India has entered 
into with a country or specified territory; 
or in any agreement that any specified 
association in India has entered into with any 
specified association in the specified territory 
outside India and where such term was not 
defined under the said DTAA or agreement 
or the Act, but was assigned a meaning to 
it in the notification issued under Sections 
90(3)/90A(3) then, the meaning assigned to 
such term was deemed to have effect from the 
date on which the said DTAA or agreement 
came into force. 

Thus notification issued under this section 
will  have an overriding effect on the 
provisions of the treaty and that too with 
retrospective effect. Only Notification so far 
issued under this Explanation is on meaning 
of ‘may be taxed’ vide Notification No. 91 
dated 28-8-2008. 

The above has led to lack of clarity about any 
undefined terms in the DTAA and consequent 
litigation.

3.2  Proposed amendments
It is now proposed that any term used in 
any DTAA that India has entered into with 
a country or specified territory; or in any 
agreement that any specified association in 
India has entered into with any specified 
association in the specified territory outside 
India, the meaning of the ‘term’ shall be:

• If the term is used and defined in an 
agreement entered into, then the said 
term shall have the same meaning as 
assigned to it in the agreement; and

• If the term is not defined in the said 
agreement, but is defined in the Act, 
then it shall have the same meaning 
as assigned to it in the said Act and 
any explanation to it by the Central 
Government
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These amendments are applicable from the 
assessment year 2018-19.

3.3 Implications of proposed amendments
This amendment seeks to eliminate the 
ambiguity in interpretation of DTAA and is in 
line with the decision of the Hon’ble Supreme 
Court in the case of Kulandagan Chettiar 
[(2004) 267 ITR 654 (SC)].

4. Tax credit for Alternate 
Minimum Tax [Section 115JD] 
{Clause 48 of the Finance Bill, 
2017}

4.1  Current provisions:
Section 115JC provides for computation and 
levy of alternate minimum tax (‘AMT’) in 
the case of a non-corporate assessee. Section 
115JD relates to tax credit for such AMT and 
provides that such tax credit can be carried 
forward up to tenth assessment year. Further, 
tax credit to be allowed shall be the excess 
of AMT paid over the regular income tax 
payable of that year. As regards treatment 
of foreign tax credit (‘FTC’), there are no 
stipulations.

4.2  Proposed amendments
It is proposed to amend Section 115JD so as to 
provide that tax credit determined under this 
section can be carried forward up to fifteenth 
assessment years immediately succeeding the 
assessment years in which such tax credit 
becomes allowable.

Also, the difference between the amounts of 
foreign tax credit (FTC) allowed against AMT 
and FTC allowable against the tax computed 
under regular provisions of Act other than 
the provisions relating to AMT shall not be 
allowed to be carried forward to subsequent 
year.

These amendments are applicable from the 
assessment year 2018-19.

4.3 Implications of proposed amendments
Extension of carry forward period from ten 
years to fifteen years is a relief measure for 
the tax payer. The amendment relating to 
allowability of FTC is to align it with the 
FTC Rule No. 128 which was notified by the  
CBDT on 27-6-2016 and is effective from  
1-4-2017. 

For example, let us consider the case of an 
Indian non-corporate assessee whose net 
income is ` 1 crore and who has FTC of ` 30 
lakhs. If the taxable payable under regular 
provisions is Nil or less than the AMT, he 
is l iable to AMT of `  19.05 lakhs. As per 
the proposed amendment,  he can set off 
the FTC against the AMT only to the extent 
of tax computed under regular provisions. 
Therefore, if computation of normal tax works 
out to ` 10 lakhs, FTC only to the extent of ` 
10 lakhs shall be allowed against the AMT 
of `  19.05 lakhs and the unutilised FTC of  
` 20.00 lakhs shall lapse and cannot be set 
off and carried forward unlike the case of 
Advance tax paid/TDS which would be 
refundable to him. In case the normal tax is 
NIL, the assessee loses the availability of the 
full FTC of ` 30 lakhs.

5. Amendment of completed 
assessments in case of 
settlement of disputed foreign 
tax  [Section 155] {Clause 62 of 
the Finance Bill, 2017}

5.1  Current provisions
The existing provisions of section 155 of the 
Act provide for procedure for amendment of 
assessment order in case of certain specified 
errors but does not cover claim of credit for 
foreign tax paid in cases of dispute.

5.2  Proposed amendment
In view of rule 128 of the Income-tax Rules, 
1962, which provides a mechanism for claim 
of foreign tax credit, it is proposed that where 
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credit for foreign taxes paid is not given on 
the grounds that the payment of such foreign 
tax was in dispute, the Assessing Officer 
shall rectify the assessment order within six 
months from the end of the month in which 
the dispute is settled, if the assessee:

a. Furnishes proof of settlement of such 
dispute,

b. Submits evidence before the Assessing 
Officer that the foreign tax liability has 
been discharged and

c. Furnishes an undertaking that credit 
of such amount of foreign tax paid has 
not been directly or indirectly claimed 
or shall not be claimed for any other 
assessment year.

This amendment will apply from assessment 
year 2018-19.

5.3  Implications of proposed amendment
This amendment aligns the provisions 
in the Act relating to claim of foreign 
tax credit  on settlement of foreign 
tax disputes with that of Foreign Tax 
Credit Rule No. 128 of the Income-
Tax Rules, 1962 notified by the CBDT on  
27-6-2016 effective from 1-4-2017.

6. Concessional tax rate on interest 
income on certain bonds and 
Government securities  [Section 
194LD] {Clause 68 of the Finance 
Bill, 2017}

6.1  Current provisions
The existing provisions of Section 194LD of 
the Act, provides for lower TDS at the rate of 
five per cent in the case of interest payable at 
any time on or after 1st June, 2013 but before 
the 1st July, 2017 to FIIs and QFIs on their 
investments in Government securities and 
rupee denominated corporate bonds provided 
that the rate of interest does not exceed the 
rate notified by the Central Government in 
this behalf.

6.2  Proposed amendment
It is proposed to amend Section 194LD to 
extend the period for which such concessional 
rate of five per cent TDS on interest shall be 
available up to 1st July, 2020. 

This amendment will apply from assessment 
year 2018-19.

6.3  Implications of proposed amendment
This amendment is in nature of extension of 
period of concessional rate which provides 
incentive to FIIs & QFIs to invest in such 
bonds.

I have learned through bitter experience the one supreme lesson to conserve my anger, 

and as heat conserved is transmitted into energy, even so our anger controlled can be 

transmitted into a power that can move the world.

— Mahatma Gandhi
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The Union Budget 2017-18 was delivered amidst 
a high level of expectations to announce tax 
reform measures to promote growth, boost 
investments and give impetus to the ease of 
doing business initiative. 

In the transfer pricing (TP) space, the 
Government has proposed a few significant 
amendments with an objective to reduce 
compliance burden on taxpayers, bolster tax 
revenue and discourage uneven debts raised 
by Indian entities from their overseas related 
parties. It is stated that these amendments are in 
line with the recommendation made in the Base 
Erosion and Pro t Shifting (BEPS) initiative of 
the Organization for Economic and Cooperation 
Development (OECD) and G20 countries and 
international best practices. In the following 
section of the article, we have outlined detailed 
analysis of these amendments. 

1 Scope of Domestic Transfer 
Pricing restricted to tax holiday 
scenarios only

As per the existing provisions, any “Specified 
Domestic Transaction” (SDT) exceeding INR 
20 crore, entered into by the taxpayer, needs to 
be compliant of an arm’s length standard. The 
specified domestic transactions as per section 
92BA of the Income-tax, Act, 1961 (the Act), 
covers following transactions:-

Transfer Pricing

• Payments made to the “speci ed persons”, 
referred under section 40A(2)(b) of the Act;

• Any transaction referred under section 80A 
of the Act;

• Inter unit transfer of goods or services 
referred under section 80IA(8) of the Act;

• Transaction between the taxpayer and 
other person having close connection as 
referred under section 80IA(10) of the Act; 

• Inter unit or intra group transactions for 
taxpayers enjoying bene t of Chapter VI-A 
or section 10AA of the Act (SE  units); or 

• Any other transaction as may be 
prescribed.

The Finance Bill 2017 has proposed to exclude 
“specified persons” referred under section 
40A(2)(b) of the Act, from the purview of SDT 
provisions, thereby restricting the scope of 
domestic transfer pricing to entities enjoying tax 
holiday bene ts, w.e.f. nancial year (FY 2016-
17). Consequently, the Assessing Of cer (AO) is 
empowered to make disallowance in respect of 
section 40A(2)(b) transactions excluded from the 
ambit of section 92BA of the Act. 

The genesis of domestic transfer pricing 
emanates from an observation made by 
the Hon’ble Supreme Court in the case of  
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CIT vs. Glaxo SmithKline Asia (P) Ltd. [2010-
195 Taxman 35 (SC)]. The Apex Court had 
observed that there is a need for domestic 
transactions between related parties to 
be brought within ambit of TP regulations, 
especially the transactions between non-tax 
holiday undertakings and the undertakings 
enjoying tax holiday bene ts. 

Subsequently, the Finance Act 2012 introduced 
the SDT provisions under section 92BA of the 
Act, which covered within its ambit not only 
entities enjoying tax holiday benefits but also 
covered the tax neutral transactions entered 
between domestic related parties as per section 
40A(2)(b) of the Act. 

Inclusion of section 40A(2)(b) transactions 
within the ambit of the SDT regulations, caused 
severe hardship to the taxpayers in terms of 
compliance requirements and maintenance of 
contemporaneous documentation, especially 
for certain unique transactions like payment 
of managerial remuneration, wherein it was 
difficult to establish the arm’s length nature, 
considering the complex nature of such 
transaction. 

Further, in the recently concluded audit cycle 
for FY 2012-13, the SDTs were tested for the rst 
time and the tax authorities have subjected tax 
neutral transactions to a rigorous scrutiny and in 
certain cases even disallowed the same.

The proposed exclusion of section 40A(2)(b) 
transactions from the scope of SDT regulations 
is indeed a welcome move, as neither any tax 
arbitrage was obtained by taxpayers nor any 
loss of revenue was suffered by the exchequer 
in respect of tax neutral transactions entered 
between domestic related parties. This 
amendment, being applicable from FY 2016-17 
onwards, will provide significant relief to the 
taxpayers from the cumbersome compliance 
requirements. 

Having said that, in order to give full respite to 
the taxpayers and reduce redundant litigation, 

it would now be useful if the Central Board of 
Direct Taxes (CBDT), based on the intent behind 
the proposed amendment, issues an appropriate 
guidance to the eld of cer on the approach to 
be adopted while examining tax neutral SDTs in 
the pending audit cycles.

2. Secondary Adjustments 
introduced in the Indian Transfer 
Pricing regulations

As a measure of aligning the Indian TP 
regulations with OCED Guidelines and 
international best practices, the Finance Bill 
2017 has introduced a concept of “secondary 
adjustment” by inserting a new section 92CE in 
the Act, with effect from FY 2017-18 onwards. 

According to the new section, as a result of 
primary adjustment to the transfer price, if there 
is an increase in the total income or reduction 
in the loss, the excess money which is available 
with the associated enterprise (AE), if not 
repatriated to India within the prescribed time, 
the same shall be deemed to be an advance 
made by the taxpayer to such AE and the 
interest on such advance shall be computed as 
the income of the taxpayer, in the manner as 
may be prescribed.

Further, the provision also provides that 
secondary adjustment should be made pursuant 
to the primary adjustment made by the taxpayer 
in the following situations:

• Suo motu adjustment made in the return of 
income;

• Adjustment made by the tax authorities, 
not challenged;

• Adjustment determined as per Advance 
Pricing Agreement (APA) or Safe Harbour 
provisions; and 

• Settlement under mutual agreement 
procedure (MAP)
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The above provisions shall not be applicable in 
the following situations:- 

• The primary adjustment made is less than 
INR 1 crore; or1 

• The primary adjustment relates to FY 2015-
16 or prior years.

The concept of “secondary adjustment” is 
an international phenomena, already present 
in many of the advanced countries, and 
also recognized by the OECD. A secondary 
adjustment may result in double taxation unless 
a corresponding credit or some other form of 
relief is provided by the other country for the 
additional tax liability that may result from a 
secondary adjustment. 

In the Indian context, the secondary adjustment 
was made by the Indian tax authorities in the 
past in case of few taxpayers2. In such cases, 
as the primary adjustment was subsequently 
quashed, there was no explicit discussion on the 
secondary adjustment.

It is important that the scope of secondary 
adjustment is revisited to provide exclusion 
to taxpayers facing genuine difficulty. For e.g. 
suppose an Indian captive entity engaged 
in rendering back office services to its AEs, 
operates on cost plus 18 per cent mark-up 
pricing policy. In order to avoid audit/ scrutiny 
proceedings, it intends to opt for safe harbour 
provisions wherein cost plus 20 / 22 per cent 
mark-up is prescribed for back office services. 
It is well-accepted view that the pricing criteria 
prescribed under safe harbour provisions are not 
arm’s length prices, but premium prices, which 
provide an option to taxpayer to avoid audit/ 
scrutiny proceedings. 

In the aforesaid scenario due to overarching 
group transfer pricing policy, the taxpayer may 
not be able to get actual remittance of the cash 
from AEs. Thus, the proposed amendment 

may discourage taxpayers from adopting the 
safe harbour route. Further, exchange control 
regulations of overseas countries may not 
permit the remittance of funds by the AEs. Also, 
the prescribed time limits for cash settlement, 
manner of computing interest, etc., would have 
a signi cant impact on the practical application 
of these provisions.

Considering above, it would be useful if the 
Government could take into account practical 
challenges faced by the taxpayers and frame 
rules carefully to avoid unintended consequences 
of this amendment. 

3. Introduction of Thin 
Capitalization rules

The concept of “Thin Cap” refers to those 
‘Thinly Capitalized’ companies, whose greater 
proportion of 'capital-structure' is made up of 
'debt' instead of 'equity'. In such case, higher 
interest payment on high debt capital results in 
reducing the corporate tax burden, and hence 
there is a need to prevent such tax avoidance. 
According to Thin Capitalization rules, interest 
paid on that part of “high debt” which has 
resulted in 'Thin Capital', shall be treated as 
'dividend' and hence disallowed, thereby tax 
avoided is restored by restructuring ' high debt' 
into 'Thin Cap' and 'allowable debt'.

As a measure of continuing its efforts in 
implementing the recommendations of BEPS 
Action Plan, the Indian Government introduced 
the “Thin Capitalization” rules, largely in line 
with the BEPS Action Plan 4 – Limiting Base 
Erosion involving Interest Deductions and Other 
Financial Payments.

A new section 94B is proposed to be inserted in 
the Act, with effect from FY 2017-18 onwards, 
to restrict the interest deductions in respect of 
the loan / debt borrowed from the AE. The 
new section provides that interest paid by an 

1. We presume there is a drafting error in the Finance Bill 2017, instead of “or”, inadvertently “and” is used.
2. Vodafone India Services (P.) Ltd vs. Union of India [TS-308-HC-2014(BOM)-TP], Shell India Markets (P.) Ltd vs. ACIT [TS-

380-HC-2014(BOM)-TP] and several other cases. 
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Indian company or a permanent establishment 
of a foreign company, to its non-resident AE 
exceeding INR 1 crore, shall not be deductible to 
the extent it quali es as “excess interest”. 

The term “excess interest is de ned as:

• Amount of total interest which is in excess 
of 30% of earnings before interest, tax and 
depreciation (EBIDTA); or

• Actual amount of interest paid to the AE, 

whichever is less.

Further, the above restrictions are also applicable 
to the interest paid on debt borrowed from 
an unrelated party, if such debt is guaranteed 
(implicitly or explicitly) by the non-resident 
AE. Any “excess interest” disallowed by virtue 
of aforesaid provisions, shall be allowed to be 
carried forward for a period of eight years and 
allowed as deduction to the extent of maximum 
allowable interest expenditure as aforesaid. 
These provisions shall not be applicable to a 
taxpayer engaged in the business of banking or 
insurance. 

The above amendment is simply explained by way of following example:

           (Amount in INR)

Particulars Reference
Year 1 Year 2 Year 3

 Case 1  Case 2  Case 1  Case 2  Case 1  Case 2 

EBITDA  100,000 100,000 300,000 300,000 500,000 500,000

30% of EBITDA A 30,000 30,000 90,000 90,000 150,000 150,000

Interest paid to:  

 – AE B 20,000 80,000 20,000 80,000 20,000 80,000

 – Non AE C 80,000 20,000 80,000 20,000 80,000 20,000

Total interest paid D = B + C 100,000 100,000 100,000 100,000 100,000 100,000

Add: brought forward interest 
disallowed of last year

E - - 20,000 70,000 30,000 80,000

Total interest for the purpose 
of deduction

F = D + E 100,000 100,000 120,000 170,000 130,000 180,000

Interest to be disallowed, lower 
of: 

 

 – Excess of total interest over  
30% of EBITDA

G  F – A 70,000 70,000 30,000 80,000 NA 30,000

 – Actual interest paid to AE 
(including last year's brought 
forward)

H = B + E 20,000 80,000 40,000 150,000 50,000 160,000

Disallowance to be carried 
forward for 8 years

Lower of G 
or H

20,000 70,000 30,000 80,000 NIL* 30,000

 In this case, since total interest paid is less than 30% of EBIDTA, hence there will be no disallowance. 
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Thin Capitalisation norms have already been 
introduced by several countries. In the Indian 
context, even though section 2(22) of the Act 
recognizes the concept of “deemed dividend”, 
there were no thin cap rules in the Indian 
regulations until now. On few occasions the 
tax authorities have questioned excess interest 
payments by the Indian entity. The Hon’ble 
Bombay High Court in the case of Director of 
Income-tax, International Taxation-II, Mumbai vs. 
Besix Kier Dabhol SA [ITA No. 776 of 2011] held 
that in spite of having an abnormal debt-equity 
ratio of 248:1, the tax department’s contention 
to recharacterise debt as equity (and thereby 
disallow the interest on such a disproportionate 
debt), cannot be upheld in the absence of 
speci c Thin Capitalisation rules in the Indian 
regulations. 

While these provisions aim to protect the tax 
base of India, the stringent requirement of 30% 
of EBIDTA may pose some challenges in the 
genuine cases, especially for start-up companies 
which are in the initial years of incurring 
losses. Further, capital intensive companies or 
infrastructure companies with long gestation 
period may also suffer disallowances, until such 
disallowances are fully absorbed by the pro ts. 
Another issue could arise in the situations where 
interest paid to the AE is considered to be at 
arm’s length but because of these provisions 
(and the manner of computation) some portion 

of arm’s length interest paid to the AE, may need 
to be disallowed. 

Considering the business scenarios peculiar 
to various industries, it is imperative 
that appropriate leeway in the above  
provisions are granted to protect interest of the 
taxpayers.

Conclusion 
It is clear that the Government intends to reduce 
compliance burden on the taxpayers and repeal 
provisions which do not result into meaningful 
outcome for the tax administration. This is a well 
thought out approach and received positively by 
the taxpayers.

Further, it can be inferred that the intention 
behind introducing aforesaid new provisions 
is to curb the loop holes and restrict excessive/
undue benefits, if any, available based on 
existing law. In this regard, it is extremely 
important to analyse unintended consequences 
of proposed amendments and make appropriate 
exceptions to protect interest of taxpayers facing 
genuine hardship.

Thus the above TP amendments should be 
enacted with suitable modi cations, appropriate 
clarifications and exclusions, to reinforce and 
enhance the trust and confidence among the 
taxpayers. 

It is open to a war resister to judge between the combatants and wish success to 

the one who has justice on his side. By so judging he is more likely to bring peace 

between the two than by remaining a mere spectator.

— Mahatma Gandhi
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CA Ketan Vajani

The provisions of exemptions and deductions are 
always the ones which any assessee would look at 
with anxiety. These are the provisions of the Act 
which reduces the tax outgo of an assessee and 
therefore are most dear to the heart of the assessee. 
All exemptions and deductions have some inbuilt 
conditions which have to be ful lled to qualify for 
the same. Income-tax Act, 1961 contains several 
provisions giving various exemptions and deductions 
to the assessees. 
Finance Bill, 2017 makes amendments to some of the 
provisions in the area of exemptions and deductions. 
This article seeks to discuss the amendments made 
by the Finance Bill, 2017 in this eld. 

Exemptions under sections 10 and 10AA
Let us first look at the amendments made in 
provisions of sections 10 and 10AA which provide 
for exemptions from the Income. Section 10 of the 
Act lists down incomes, which does not form part of 
total income. Section 10AA of the Act contains special 
provisions in respect of newly established units in 
SEZ. Finance Bill has proposed some amendments 
in both the above sections as under : 

Amendment to clause (4) of section 10 
Existing provisions 
Sub-clause (ii) of clause (4) of section 10 provides 
that any income of an individual by way of interest 
on moneys standing to his credit in a Non-Resident 
(External) Account in any bank in India in accordance 
with the Foreign Exchange Management Act, 1999 
(42 of 1999), and the rules made thereunder shall not 
form part of the total income of the individual. The 

Exemptions and Deductions

proviso to the said sub-clause puts a condition that 
for this exemption will be available to an individual 
who is a person resident outside India, as defined 
in clause (q) of section 2 of the Foreign Exchange 
Management Act, 1999 or is a person who has been 
permitted by the Reserve Bank of India to maintain 
the aforesaid account. 

Proposed amendment 
Clause 6(a) of the Finance Bill seeks to amend 
proviso to sub-clause (ii) of clause 4 so as to change 
the reference to clause (w) of section 2 of Foreign 
Exchange Management Act, 1999 instead of clause 
(q) at present. 

Reason 
The definition of the expression “person resident 
outside India” is provided under clause (w) of section 
2 of FEMA. At present the de nition of the term is 
adopted from section 2(q) of the Foreign Exchange 
Regulations Act, 1973, which now stands repealed. 
Accordingly the amendment is proposed in the 
proviso with a view to re ect the correct de nition of 
the term “person resident outside India”. 

Effective date 
The above amendment has been proposed with 
retrospective effect from 1-4-2013 and will be 
applicable from A.Y. 2013-14 onwards. 
Insertion of a new clause (12B) in section 10 

Existing provisions
Clause (12A) of section provides that the payment 
from National Pension System (NPS) trust to an 
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employee on closure of his account or opting out 
shall be exempt up to 40% of total amount payable 
to him. 

Proposed amendment 
Clause 6(b) of the Finance Bill seeks to insert an 
additional clause 12B in section 10 so as to provide 
for an exemption in respect of any payment from 
the National Pension System Trust to an employee 
on partial withdrawal made out of his account in 
accordance with the terms and conditions speci ed 
under the National Pension Fund Regulatory and 
Development Authority Act, 2013 and the regulations 
made thereunder. The exemption is provided to the 
extent of 25% of the amount of contributions made 
by the employee. 

Reason 
Though clause 12A provides for exemption at the 
time of the closure of the account or at the time of 
opting out of the scheme, there is no exemption 
provision available in a case where an employee 
wants to make partial withdrawal out of his account. 
The amendment is proposed with a view to provide 
for further relief to an employee who is subscriber of 
the NPS. 

Effective date 
The amendment is proposed with effect from 1-4-
2018 and will accordingly apply from A.Y. 2018-19 
onwards. 
Insertion of sub-clause (iiiaaaa) in clause (23C) of 
section 10 

Existing provisions
Clause 23C of section 10 lists down various funds 
whose incomes are not subject to Income-tax. The 
list inter alia includes the Prime Ministers National 
Relief Fund. 

Proposed amendment
Clause 6(c)(I) of the Finance Bill seeks to insert an 
additional sub-clause (iiiaaaa) in clause 23C of section 
10 so as to provide that the income of the Chief 
Minister’s Relief Fund or the Lieutenant Governor’s 
Relief Fund in respect of any State or Union Territory 
as referred in section 80G(2)(a)(iiihf) shall also not be 
taxable income

Reason 
The Chief Minister's Relief Fund or the Lieutenant 
Governor's Relief Fund, which is of the same nature 
at the level of state or the Union Territory as is the 
Prime Minister's National Relief Fund at the national 
level, is not exempted under section 10. In the 
absence of such exemption, these funds are required 
to obtain registration under section 12A of the Act in 
order to avail exemption of its income under sections 
11 and 12 of the said Act and are required to fulfil 
certain conditions. The amendment is made with a 
view to avoid the above dif culty. 

Effective date 
The above amendment has been proposed with 
retrospective effect from 1-4-1998 and will be 
applicable for A.Y. 1998-99 and subsequent years. 

Insertion of clause (48B) in section 10 
Existing provisions
Clause (48A) of section 10 provides that any income 
accruing or arising to a foreign company on account 
of storage of crude oil in a facility in India and sale 
of crude oil therefrom to any person resident in 
India shall be exempt, if the said storage and sale 
is pursuant to a noti ed agreement or arrangement 
entered into by the Central Government. 

Proposed amendment 
Clause 6(f) of the Finance Bill seeks to insert a new 
clause (48B) in section 10. Clause 48B seeks to provide 
that any income accruing or arising to a foreign 
company on account of sale of left over stock of crude 
oil, if any, from a facility in India after the expiry of 
an agreement or an arrangement referred to in clause 
(48A) of section 10 of the Act shall also be exempt 
subject to such conditions as may be noti ed by the 
Central Government in this behalf. 

Reason 
The bene t of exemption under the present clause 
48A is not available to sale out of the left over 
stock of crude after the expiry of said agreement 
or the arrangement. The amendment is proposed 
considering the strategic nature of the project 
bene ting India to augment its strategic petroleum 
reserves. 
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Effective date 
The amendment is proposed with effect from 1-4-
2018 and will accordingly apply from A.Y. 2018-19 
onwards. 

Insertion of Explanation after sub-section (1) of 
section 10AA
Existing provisions
Section 10AA of the Income-tax Act, 1961 provides 
for deduction of total income of an assessee in respect 
of profits and gains from unit operating in SEZ, 
which are engaged in manufacturing or production 
of articles or things or providing any service, subject 
to ful lment of certain conditions. 

Proposed amendment
Clause 7 of the Finance Bill seeks to insert an 
Explanation after section (1) of section 10AA to so as 
to clarify that deduction u/s. 10AA shall be allowed 
from total income of the assessee computed as per 
provisions of Income-tax Act, before giving effect to 
the provisions of the said section and the deduction 
under the said section shall not exceed such total 
income of the assessee.

Analysis and reasoning 
The provisions of section 10AA are similar to the 
provisions of section 10A of the Income-tax Act. 
There has been a controversy as to whether the 
provisions of section 10A are exemption provisions 
or deduction provisions. An exempt income does not 
enter the computation of income at all and therefore 
the computation provisions of the Act do not apply 
to an exempt income. As against this, in the case of a 
deduction the income is rst computed applying the 
normal provisions of the Act and then the deduction 
in respect of the said income is allowed as provided 
in the respective section. Various courts have taken 
a view that considering the fact that section 10A 
falls under Chapter III of the Income-tax Act, which 
primarily consists of incomes which are exempt from 
taxation, the said section is an exemption section 
though it has been said to be a deduction provision. 
In the case of CIT vs. TEI Technologies Pvt. Ltd. 
(2014) 361 ITR 36, the court was concerned with 
a situation where the assessee was having profit 

from a unit, which was eligible for deduction u/s. 
10A and loss from another unit which was not 
an eligible unit u/s. 10A. The assessee claimed 
that the loss from the ineligible unit is not to be 
adjusted against profit from the eligible unit and 
the entire loss is to be carried forward to future 
years. Accordingly exemption was to be allowed 
for the pro t from the eligible unit without setting 
off the loss from the ineligible unit. The Delhi 
High Court allowed the claim of the assessee and 
held that the section 10A is an exemption section 
and accordingly the profit of the eligible unit will 
not enter the computation at all. Accordingly, the 
profit from the eligible unit was not required to 
 be set off against the loss from the ineligible unit. 
The Bombay High Court in the case of CIT vs. Black & 
Veatch Consulting Pvt. Ltd. (2012) 348 ITR 72 has held 
that the brought forward unabsorbed depreciation 
and losses of the unit the Income which is not eligible 
for deduction under s. 10A of the Act cannot be set 
off against the current pro t of the eligible unit for 
computing the deduction under s. 10A of the IT Act.
In view of the above views of the courts and 
similarity of the provisions of sections 10A and 
10AA, it is possible to take a view that the deduction 
u/s. 10AA is to be allowed from the total income 
of the undertaking and not from the total income 
of the assessee. The amendment proposed is with a 
view to avoid such an interpretation of provisions 
of section 10AA. With the above amendment, the 
legislature has also made it clear that section 10AA is 
a deduction and not an exemption and accordingly 
the deduction amount cannot exceed the total income 
of the assessee. 

Effective date
The amendment is proposed with effect from  
1-4-2018 and will accordingly apply from A.Y. 2018-
19 onwards. 
These are the exemption provisions that have been 
proposed to be amended by the Finance Bill, 2017. 
There are three more amendments proposed in 
section 10 in the Finance Bill. The amendments 
proposed by clause 6(c)(II), clause 6(d) and 
clause 6(e) of the Finance Bill are consequential 
amendments made and the substantive 
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amendments for these clauses are made in the areas 
of section 12AA and capital gains. These clauses 
have been accordingly discussed in the articles  
dealing with Charitable Trusts and Capital Gains. 
Having discussed the amendments to the exemption 
provisions, let us now understand the amendments 
made to the provisions dealing with deductions 
under Chapter VI-A of the Act.

Deductions under Chapter VI-A
Amendment to section 80CCD
Existing provisions 
Section 80CCD of the Income-tax Act provides for 
deduction in respect of contribution to pension 
scheme of Central Government. The section allows 
deduction to employee or other individuals are of 
amount deposited in National Pension System trusts 
(NPS). Deduction is restricted to 10% of salary in case 
of an employee or 10% of gross total income in case 
of other individuals. However an employee is also 
allowed additional deduction of 10% of his salary in 
respect of contribution made by his employer. Thus, 
deduction in case of an employee adds up to 20% 
of salary whereas in the case of other individuals 
deduction is limited to 10% of his gross total income.

Proposed amendment 
Clause 33 of the Finance Bill seeks to amend clause 
(b) in sub-section (1) of section 80CCD so as to 
enhance the upper limit of deduction in the case of 
a self employed individual to 20% of the gross total 
income from the present upper limit of 10%. 

Reason 
The above amendment is proposed with a view 
to bring parity between an individual who is an 
employee and an individual who is self-employed. 

Effective date
The amendment is proposed with effect from 1-4-
2018 and will accordingly apply from A.Y. 2018-19 
onwards. 

Amendment to section 80CCG
Existing provisions
Section 80CCG of the Act provides for deduction 
in respect of investment made under an equity 

savings scheme. The section provides for deduction 
of 50% of the amount invested subject to maximum 
` 25,000/- in a case where a resident individual, 
has acquired listed equity shares or listed units of 
an equity oriented fund in accordance with a Govt. 
noti ed scheme. The deduction is allowed for three 
consecutive assessment years beginning with the 
assessment year in which the listed equity shares or 
units of equity oriented fund were rst acquired. 

Proposed amendment
Clause 34 of the Finance Bill seeks to insert sub-
section (5) in section 34 so as to provide that no 
deduction shall be allowed under the section with 
effect from A.Y. 2018-19. The proviso to this sub-
section, however seeks to provide that where an 
assessee who has claimed deduction under this 
section in A.Y 2017-18 or earlier year, he shall be 
allowed deduction under the said section till A.Y. 
2019-20, if he is otherwise eligible to claim the 
deduction under this section.

Reason
As per memorandum explaining the provisions, 
limited number of individuals availed this deduction. 
Further the purpose of the amendment is to 
rationalise the multiplicity of deductions available 
under Chapter VI-A.

Amendment to section 80G of the Act
Existing provisions
Section 80G of the Act provides for deduction in 
respect of donations to certain funds, charitable 
institutions etc. Sub-section (5D) of the section 
provides that no deduction shall be allowed where 
donation exceeding  ̀10,000/- is paid by cash.

Proposed amendment
Clause 35 of the Finance Bill seeks to amend sub-
section (5D) of section 80G so as to reduce the limit 
of permissible cash donations from the present  
 ̀10,000/- to  ̀2,000/-. 

Reason
The amendment is made as a measure of promoting 
digital economy and in order to provide cashless 
economy and transparency.
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Effective date
The amendment is proposed with effect from 1-4-
2018 and will accordingly apply from A.Y. 2018-19 
onwards. 

Amendment to section 80-IAC of the Act
Existing provisions
Section 80-IAC has been inserted in the Income-tax 
Act, 2016 by the Finance Act, 2016 w.e.f. 1-4-2017. 
The section provides for special provision in respect 
of start-ups. Deduction is allowed to an eligible start 
up of an amount of 100% of its pro ts. Sub-section 
(2) of the section provides that an eligible start-up is 
allowed this deduction for 3 consecutive assessment 
years out of 5 years beginning from the year in which 
such eligible start-up is incorporated, at the option of 
the assessee.

Proposed amendment
Clause 36 of the Finance Bill seeks to amend sub-
section (2) so as to provide that the deduction shall 
be allowed for any 3 consecutive assessment years 
out of 7 years (instead of 5 years provided at present), 
beginning from the year in which such eligible start-
up is incorporated.

Reason
The amendment is proposed considering the fact that 
start-ups may take time to derive pro t out of their 
business. 

Effective date
The amendment is proposed with effect from  
1-4-2018 and will accordingly apply from A.Y. 2018-
19 onwards. 

Amendment to section 80-IBA of the Act
Existing provisions
Section 80-IBA has also been inserted in the Income-
tax Act by Finance Act, 2016. The section provides for 
deduction of 100% of the pro ts in respect of pro ts 
and gains from housing projects subject to speci ed 
conditions. One of the conditions speci ed is that the 
size of each residential unit shall not be more than 30 
square metres of built-up area of in respect of project 
located in the Chennai, Delhi, Kolkata and Mumbai 
or within 25 kms from the municipal limits of these 

four cities. Further, it is also provided that in order 
to be eligible to claim deductions, the project shall be 
completed within a period of three years from the 
date of approval by the competent authority. 

Proposed amendment
Clause 37 of the Finance Bill seeks to amend section 
80-IBA. The amendments seek to provide as under : 
(a) The restriction on the size of the residential 

unit is proposed to be measured in terms of 
carpet area instead of built-up area. 

(b) The restriction of 30 square metres is proposed 
to be restricted to only the projects situated 
in metro cities. This condition is proposed to 
be done away with in relation to the project 
situated within 25 kms from the metro cities. 
Accordingly the restriction for the projects 
within the 25 kms from the metro cities will 
be now 60 square metres instead of 30 square 
metres at present

(c) It is also proposed to extend the period of 
completion of the housing project from present 
3 years to 5 years from the date of approval by 
the competent authority. 

Reason
The amendments are proposed in order to promote 
the development of affordable housing sector in the 
country. 

Effective date
The amendment is proposed with effect from  
1-4-2018 and will accordingly apply from A.Y.  
2018-19 onwards. 
The amendments proposed by the Finance Bill 
to the exemptions and deductions are primarily 
relaxing some of the conditions or bringing clarity 
on any particular issue where there is a possibility 
of controversy. Thankfully, the Government stands 
by its commitment not to make retrospective 
amendments unless it is unavoidable. 
I express my sincere thanks to the Journal Committee 
of the Chamber of Tax Consultants for enabling me 
this opportunity to be a part of this prestigious project 
of the Committee. This opportunity has made me 
understand the amendments in the above areas in a 
detailed and analytical manner. 
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CA Atul T. Suraiya

A. Section 194(IB) – TDS on rent in 
excess of ` 50,000 per month

A new section 194-IB is proposed to be 
introduced, relating to payment of rent by 
Individuals or Hindu Undivided Family.

Individuals and HUFs, which were required 
to get their accounts audited u/s. 44AB only, 
were required to deduct tax at source from the 
payments made by them on speci ed payments, 
including Rent. The limit beyond which tax 
was required to be deducted was ` 1,80,000 per 
annum.

With a view to expand the base of taxation 
and to ensure that the landlords declare the 
rental income received by them, a proposed 
new section provides that any person, being 
an Individual or a Hindu Undivided Family 
(particularly who is not covered by section 
194(I)), responsible for paying to a resident any 
income by way of rent exceeding 

during 
the previous year, shall 

 

It is further proposed that such tax shall be 
deducted on such income:

a. At the time of credit of rent, for the last 
month of the previous year or the last 

month of tenancy, if the property is 
vacated during the year, as the case may 
be, to the account of the payee or 

b. At the time of payment thereof in cash or 
by issue of a cheque or draft or by any 
other mode, whichever is earlier.

Thus the deduction and payment is required to 
be done only once in the year.

The proposed section also lays down the 
provisions of section 203A shall not apply. 
Thus there is no need for the deductor to 
obtain a TAN number and le returns or issue 
certificates. The challan itself will prove the 
compliance.

It is further provided that where the deductee 
does not have a PAN, and the provisions of 
section 206AA are attracted, then such deduction 
shall not exceed the amount of rent payable for 
the last month of the previous year or the last 
month of the tenancy, as the case may be.

The term "rent" for the purposes of this section 
to mean any payment, by whatever name called, 
under any lease, sub-lease, tenancy or any other 
agreement or arrangement for the use of any 
land or building or both.

In fact The Chamber has represented for non-
applicability of various TDS provisions on 
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payments for personal or non-business purposes. 
However instead of providing exclusion, new 
provision has been introduced for TDS on rent 
property used for personal purposes.

B. Clause 64 of the Bill seeks to insert a n
section 194-IC relating to deductions in respect 
of 

This insertion of a new section is a consequence 
of the insertion of a new section 45(4), inserted 
in respect of Capital Gains arising on the transfer 
arising on joint development of a property 
wherein the owner (Individual or HUF) 
“transfers” or grants possession of his land for 
development into a new construction of the 
property owned by him. Such projects would 
normally spread over more than one year and 
hence the provisions have been introduced to 
bring in clarity about the event triggering the 
arising of Capital Gains. The section states that 
the capital gains “arises to an assessee being an 
Individual or Hindu Undivided Family, from 
the transfer of a Capital asset, being land or 
building or both, under a speci ed agreement, 
the capital gains shall be chargeable to income-
tax as income of the previous year in which the 
certi cate of completion for the whole or part of 
the project is issued by the competent authority.” 

 

It is also proposed to provide that the provisions 
of this sub-section shall not apply where the 
assessee transfers his share in the project to any 
other person on or before the date of issue of 
said certificate of completion and the capital 
gains shall be deemed to be the income of the 
previous year in which such transfer took place 
and the provisions of the Act, other than the 
provisions of this sub-section, shall apply for  
the determination of the full value of 
consideration received or accruing as a result of 
such transfer.

It is also proposed to define the expressions 
"competent authority", “speci ed agreement" and 
"stamp duty value".

The proposed new section seeks to provide that 
notwithstanding anything contained in section 
194-IA, any person responsible for paying to 
resident any sum by way 

 in cash or by issue of a 
cheque or draft or by any other mode, whichever 
is earlier, 
cent of such sum as income-tax thereon. 

 of the Income-tax Act which 
provides for deduction of tax at source on fees 
for professional or technical services.

The said section provides that a person, not being 
an Individual or a Hindu Undivided Family, who 
is responsible for paying to a resident any sum by 
way of fees for professional or technical services 
or other services mentioned therein shall deduct 
an amount equal to ten per cent of such sum as 
income-tax on income comprised therein.

It is proposed to insert a proviso in the said 
section so as to reduce the rate of 

 from ten per cent 
in case of payments received or credited to a 
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This amendment has been introduced to address 
two issues:

a. The payment to Call Centres fall within the 
de nition of fees for technical services, and 

b. A new rate of lower deductions applies on 
payments to Call Centres.

D. Clause 66 of the Bill seeks to 
section 194LA relating to payment of 
compensation on acquisition of certain 
immovable property.

The said section, inter alia, provides that any 
person responsible for paying compensation to 
a resident shall deduct tax at source at the rate 
of ten per cent on the compensation or enhanced 
compensation or consideration on account 
of compulsory acquisition of any immovable 
property (other than agricultural land) under any 
law for the time being in force subject to certain 
conditions speci ed therein.

It is proposed to amend the said section so 
as to insert a new proviso to provide that no 

The amendment was preceded by the Circular 
of the CBDT vide Circular No.36 of 2016 dated 
25-10-2016.

E. Clause 67 of the Bill seeks to amend 
section 194LC relating to 

The existing provisions contained in sub-section 
(2) of the said section, specify the interest eligible 

for lower withholding tax at the rate of ve per 
cent. It shall be the interest income payable by 
the specified company on borrowings made 
by it in foreign currency from sources outside 
India under a loan agreement or by way of issue 
of any long-term bonds including long-term 
infrastructure bonds subject to the approval by 
the Central Government.

Speci cally listed loan agreements, viz:

a. Entered into on or after the 1st day of July, 
2012, but before the 1st day of July, 2017; 
and 

b. By way of any long-term bond including 
long-term infrastructure bond on or after 
the 1st day of October, 2014, but before the 
1st day of July, 2017, respectively 

were subject to lower deduction of Taxes. The 

These amendments will take effect from 1st 
April, 2018 and will, accordingly, apply in 
relation to the 

It is also proposed to 
 of the said section to extend 

the benefit of the said section to the 

This amendment will take effect retrospectively 
from 1st April, 2016 and will, accordingly, apply 
in relation to the 

F. Clause 68 of the Bill seeks to amend 
section 194LD relating to income by way of 

Under the existing provisions contained in sub-
section (2) of the said section, the interest income 
eligible for lower withholding tax rate of five 
per cent as provided in sub-section (1) has been 
specified to be the interest payable on or after 
the 1st day of June, 2013 but 
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It is proposed to amend the aforesaid sub-section 
so as to provide concessional rate of ve per cent 
withholding tax on interest payment in respect 
of investments in Government securities and 
rupee denominated corporate bonds to be 

This amendment will take effect from 1st April, 
2018 and will, accordingly, apply in relation to 
the assessment year 2018-2019 and subsequent 
years.

Clause 69 of the Bill seeks to amend 
section 197A relating to no deduction to be 
made in certain cases.

The existing provisions provide that no 
deduction of tax shall be made if the recipients 
of the income furnish to the persons responsible 
for paying any income of the nature referred 
to, a declaration in writing in duplicate in the 
prescribed form and veri ed in the prescribed 
manner to the effect that the tax on his estimated 
total income of the previous year in which such 
income is to be included in computing his total 
income will be nil.

There are many insurance agents who were 
active in the activity of procurement of business 
for Insurance Companies. They may not 
be active any more, but continue to receive 
commission on renewal commission. The gross 
commission may be above the threshold of  
` 15,000 but the total receipt may be well below 
`  2,50,000 and hence no tax is required to be 
paid or deducted in their case. Such agents are 
facilitated and compliance in case of small agents 
is reduced for Insurance companies.

This amendment will take effect from 1st June, 
2017.

H. Clause 70 seeks to amend 
relating to meaning of “person responsible for 
paying”.

It is proposed to insert a new clause (iib) in the 
said section so as to provide that 

 as described u/s. 195, the 
person responsible for paying shall be:
a. The payer himself, or, 
b. If the payer is a company, the company 

itself including the principal of cer thereof 
shall also be the person responsible for 
paying, 

within the meaning of definition under this 
section. This shall make such persons responsible 
for all the duties cast upon by the Act in respect 
of Deduction of tax, viz.:
a. Deduction of tax, in time,
b. Payment of tax, in time,
c. Filing of the statements, in time and 
d. Issue of the certi cates in time.
Any delay or default in any of the above attract 
interest, penalty, fee and in specific cases 
prosecution.

I. Clause 71 of the Bill seeks to amend 
section 206C relating to pro ts and gains from 
the business of trading in alcoholic liquor, forest 
produce, scrap, etc.

 Clause relating to tax 
collection at source at the rate of one per 
cent of 

It is proposed to omit the said clause in 

 of the said section, inter 
alia, provides that the 

 shall at the time of receipt 
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of such amount, collect from the buyer 
a sum equal to 

 as income-tax.

 However, the following class of buyers are 
exempt from the provision of sub-section 
(1F) :—

(i)  The Central Government, a State 
Government and an embassy, 
a High Commission, Legation, 
Commission, Consulate and the Trade 
representation of a foreign State; or

(ii)  Local authority as defined in the 
Explanation to clause (20) of section 
10; or

(iii)  A public sector company which is 
engaged in the business of carrying 
passengers.

Clause 72 of the Bill seeks to insert a 
 after section 206CB relating to 

requirement to 

The proposed sub-section (1) of the said section 
specifies that any person paying any sum or 
amount, on which tax is collectible at source 
under Chapter XVII-BB (herei

 to the person responsible for collecting 
such tax (herein referred 

All the compliances in respect of :

a. Declaration that the material purchased 
is not for trading purposes, but for 
manufacturing activity,

b. The certi cate for Collection of tax,

c. All its correspondence, bills, vouchers and 
other documents which are sent to each 
other. 

Sub-section (6) of the said section provides 
that where the Permanent Account Number 
provided by the collectee is invalid or it does not 
belong to the collectee, then it shall be deemed 
that Permanent Account Number has not been 
furnished to the collector and the tax shall be 
collected as mentioned above.

Sub-section (7) provides that the new section 
206CC shall not apply to a non-resident who 
does not have permanent establishment in India 
and also to explain the expression 'permanent 
establishment'.

K. Clause 77 of the Bill seeks to amend 
section 244A relating to interest on refunds.

The said section provides that an assessee is 
entitled to receive interest on refund arising out 
of excess payment of advance tax, tax deducted 
or collected at source, etc.

It is proposed to insert a new sub-section (1B) 
in the said section so as to provide that where 

 then such person shall be entitled 
to receive, in addition to the refund, 

comprised in the period, 

a. From the date on which claim for refund 
is made in the prescribed form or 

b. For giving effect to an order under section 
250 or 254 or 260 or 262 from the date on 
which the tax is paid up to the date on 
which refund is granted.

It is also proposed to amend sub-section (2) of 
the said section to give reference of the deductor 
in addition to the assessee and to provide 
that the interest shall not be allowed for the 
period for which the delay in the proceedings  
resulting in the refund is attributable to the 
deductor.
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The introduction of clause (1B) has its genesis 
arising from two circulars which had prohibited 
the granting of interest on refunds arising out 
of deductions made u/s 195. The said circulars 
were Circular Nos. 769 [1998] 232 ITR (St.) 25 
and 790 [2000] 243 ITR (St.) 58 issued by the 
Board which specifically provided that the 
benefit of interest under section 244A of the 
Act on such refunds would not be available 
to the deductor. The said circulars laid down 
speci c circumstances under which the interest 
would not be allowed to the assessees, in case 
of refunds of taxes paid under section 195. 
However the refusal of interest was being made 
in all cases of such refunds. 

The Hon. Supreme Court held in the case of 
Union of India vs. Tata Chemicals Ltd 363 ITR 658 
as under:

 “The amount paid by the assessee was retained 
by the Government till a direction was issued 
by the Commissioner (Appeals) to refund it. 
When the amount is refunded it should carry 
interest as a matter of course. The payment of 
tax made by the assessee was in excess and the 
Department chose to refund the excess tax to the 
depositor. Interest required to be paid on such 
refund. In the absence of an express provision 
as contained in clause (a) of section 244A(1), it 
could not be said that the interest was payable 
from the 1st of April of the assessment year. 
Since the payment was not made pursuant to 
a notice issued under section 156 of the Act, 
the Explanation to clause (b) would have no 
application. In such cases, as the opening words 

date of payment of tax. The assessee was entitled 
not only to the refund of tax deposited under 
section 195(2) of the Act, but to interest from 
the date of payment of such tax.”

Keeping the above decision in mind, the CBDT 

stating as under:

 "  The issue of eligibility for interest on 
refund of excess TDS to a tax deductor has 
been a subject matter of controversy and 
litigation. The Hon'ble Supreme Court of India 
in the case of Tata Chemical Limited, Civil 
Appeal No. 6301 of 2011  order dated  

to the assessee is debt-owed and payable by 
the Revenue. The Government, there being 
no express statutory provision for payment 
of interest on the refund of excess amount/tax 
collected by the Revenue, cannot shrug off its 
apparent obligation to reimburse the deductors 
lawful monies with the accrued interest for 
the period of undue retention of such monies. 
The State having received the money without 
right, and having retained and used it, is 
bound to make the party good, just as an 
individual would be under like circumstances. 
The obligation to refund money received and 
retained without right implies and carries with 

 3. In view of the above judgment of the Apex 
Court it is settled that if a resident deductor 
is entitled for the refund of tax deposited 
under section 195 of the Act, then it has to 
be refunded with interest under section 244A  
of the Act, from the date of payment of such 
tax.

 4. Accordingly, it is advised that no appeals 
may henceforth be filed on this ground by 
the officers of the department and appeals  

upon.”
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CA Jayesh Gandhi

1. Applicability of Ind AS
As we are aware, the Ministry of Corporate Affairs 
(MCA) had notified the roadmap for adoption of  
Ind AS to converge Indian Accounting Standards 
with International Financial Reporting Standards 
(IFRS). As per the roadmap, Ind AS will be applicable 
in different phases and the rst phase for companies 
with net worth of more than  ̀500 crores is applicable 
from nancial year 2016-17. As the book pro t under 
Ind AS is likely to be materially different than under 
the earlier Indian GAAP for many companies, it is 
important to clarify the effect of MAT provisions 
under the Income-tax Act (the Act) for such 
companies. For this purpose CBDT had constituted 
a committee for suggesting the framework for 
applicability of MAT in the first year of adoption 
and thereafter. The said committee had submitted its 

nal report in December 2016 and considering the 
same, provisions of section 115JB of the Act has been 
proposed to be amended. The proposed amendments 
will take effect from 1st April, 2017 and therefore will 
apply to the companies adopting Ind AS for the rst 
time in the financial year 2016-17 (corresponding 
Assessment Year 2017-18).

2. Proposed amendments
The proposed amendments are almost in line with 
the final recommendation of the committee and 
largely clari es controversial issues. The Amendment 
to the provisions proposed in section 115JB of the Act 
can be divided into two parts:
• To address adjustments on account of 

transition to Ind AS 

The Finance Bill, 2017  
– Provisions relating to MAT/AMT

• To address items that will form part of Other 
Comprehensive Income (OCI). Such items 
of OCI will include items which will be 
reclassi ed / transferred to the statement of 
Pro t & Loss at a future date and items that 
will never affect current or future statement of 
Pro t & Loss.

In the subsequent paragraphs attempt is made to 
analyse proposed amendments, its implications and 
suggestions for further clari cation. 

3. MAT impact for the first year of  
Ind AS transition 

As per Ind AS, in the year of adoption, comparative 
gures of the previous year also need to be Ind AS 

compliant and therefore rst time adoption will go 
back to the beginning of the previous period. Take 
an example of a company which has the first year 
of adoption as Year ending on 31st March 2017. For 
such company, transitional provision under Ind AS 
101 will apply to the balance sheet of 1st April, 2015. 
It means that the adjustments to assets and liabilities 
arising on account of transition to Ind AS is required 
to be recorded on 1st April, 2015, by accounting the 
difference in ‘Equity’ (Reserves & Surplus). 
As per the proposed Finance Bill, for the purpose of 
computation of book pro t in the year of adoption, 
the adjustment made as on 1st April, 2016 need to 
be considered. Consequent to this, any adjustment to 
OCI in the year 2015-16 and other adjustments into 
the Statement of Pro t & Loss of the year 2015-16 due 
to Ind AS need to be considered in the computation 
of book pro t as if they are transitional adjustments 
in the year 2016-17. 
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Treatment of items recorded in OCI at the rst time 
adoption –
• Items which would be subsequently classi ed 

to Statement of Pro t & Loss shall be included 
in book pro ts in the year of reclassi cation as 
P&L item

• Items which would never be subsequently 
reclassified to Statement of Profit & Loss 
shall be included in book pro t equally over 
a period of 5 years other than changes in 
revaluation surplus of Fixed Assets and 
Gains/Losses from equity investments 
designated at fair value through OCI (as per 
option in Ind AS 109). Those 2 items shall 
be included in book profits on disposal or 
transfer.

• Actuarial Gain/Loss on remeasurement 
of defined employees benefit plans (as per  
Ind AS 19) is treated as one of the items which 
would never be reclassified to Statement of 
Profit & Loss. In the view of the author, at 
some point of time, it may get recycled in P&L, 
for instance, when all employees retire.

It has been proposed that all other adjustments 
recorded directly in Reserves & Surplus (other than 
capital reserve and securities premium), which would 
not be subsequently reclassi ed to the Statement of 
Pro t & Loss, shall be included in the computation 
of book pro ts, equally over a period of ve years 
starting from the year of adoption of Ind AS, subject 
to the following items:
• PPE and intangible assets ( xed assets) at fair 

value as deemed cost – when fair value is used 
as deemed cost for first time adoption, the 
difference between the fair value and carrying 
value of such assets shall be ignored for the 
purpose of computation of book pro t. Further, 
book depreciation shall be considered ignoring 
the impact of revaluation on the depreciation 
of the current and subsequent years. Similarly, 
Gain or Loss on disposal of such assets shall 
also be computed ignoring such revaluation. 
In nutshell, for the purpose of book profit 
computation the adjustment of a fair value to 
the xed assets will have to be ignored. 

• Fair value of investment in subsidiaries, joint 
ventures and associates considered as deemed 
cost on first time adoption – such fair value 
adjustment also needs to be ignored and to 
be considered as an adjustment to book pro t 
only on disposal/transfer of such investments. 

• Cumulative translation differences of 
foreign operations – Earlier Indian GAAP 
provides that any foreign currency translation 
differences of non-integral operations shall 
be taken to Reserves & Surplus and will be 
recycled to the Statement of Pro t & Loss only 
on disposal of such investments. To continue 
the existing provision of computation of book 
profit, it is provided that such differences, 
whether transferred to Reserves (as per option 
provided in Ind AS) or otherwise will be 
considered for computation of book pro t only 
on disposal of such foreign operations. 

• By way of clarification it has also been 
proposed that any adjustments to deferred 
tax which is recorded through Reserves & 
Surplus, shall be ignored. 

One may argue that time period of 5 years for 
spreading for inclusion of book pro t is not suf cient, 
particularly for infrastructure companies. However 
it is bene cial compared to 3 years proposed by the 
committee.

4. MAT impact for Ind AS companies 
on year-to year basis

• For items of Net profit before OCI, old 
(existing) provisions of section 115 JB will be 
applicable 

• Items that would remain as OCI and would 
never be subsequently reclassi ed to Statement 
of Profit & Loss shall be included in book 
profit for each respective year, other than 
changes in revaluation surplus of Fixed assets 
and Gains/Losses from equity investments 
designated at fair value through OCI (as per 
option in Ind AS 109). Those 2 items shall 
be included in book profits on disposal or 
transfer, treatment similar to OCI at the rst 
time adoption.
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• Ind AS 10 provides accounting of any 
distributions of non-cash assets to shareholders 
at fair value. This will apply to even de-
merger of the undertaking. As per Ind AS 
the difference between carrying value of the 
assets and the fair value is taken to Statement 
of Pro t & Loss, and correspondingly reserves 
are reduced to the extent of the fair value. 
The proposed amendment provides that the 
adjustment on account of fair value shall be 
ignored for the purpose of book pro t in case 
of a transferee and resulting company. In 
other words, fair value change becomes MAT 
neutral for both the companies. 

5. Key issues – May require further 

• Preference shares – Under Ind AS 109, 
certain preference shares are to be treated 
as a financial liability in the Balance Sheet. 
Dividend payment on the said shares needs 
to be charged to the Statement of Profit & 
Loss as finance cost. As this aspect is not 
covered in the proposed amendment, one may 
presume that for book pro t, such charge will 
be allowed. 

• As per Ind AS any gain or loss on derivative 
instruments needs to be taken to the Statement 
of Pro t & Loss, unless it is hedged for highly 
probable future transaction. 

 Gain/Loss to the extent taken to the Statement 
of Pro t & Loss account may not be required 
to be adjusted from book pro t. 

• For borrowings accounted at amortised cost 
under Ind AS, certain adjustments at the time 
of first time adoption is required. This will 
reverse initial borrowing cost incurred by the 
company in the earlier years and claimed as 
deduction in Income computation. In the rst 
time adoption there is likely to be a credit to 
reserves on this account. For such items also 
amortisation over 5 years need to be applied 
for book pro t computation. 

• As per Ind AS there will be notional nance 
income and finance cost due to discounting 
of certain assets and liabilities. In the absence 

of any clarification, no adjustment may be 
required for book pro t computation. 

 The author suggests that the above aspects 
can be examined by the earlier committee 
formed for the purpose of MAT, which may 
suggest any further amendments to clarify the 
position. 

6. Extension of time for carry forward of 
tax credit

• Sections 115 JAA and 115 JD allows carry 
forward and set off of tax credit in respect of 
MAT and Alternate Minimum Tax (AMT) up 
to 10 succeeding years. It has been proposed 
that this time limit is increased to 15 years. 
This relief will be available only if 10 years are 
not lapsed up to 31st March, 2017

• Sections 115 JAA and 115 JD is also proposed 
to be amended to provide that any tax credit 
shall not be allowed to carry forward, if such 
credit relates to the difference between the 
amount of Foreign Tax Credit (FTC) allowed 
against MAT/AMT and FTC allowable against 
normal tax provisions.

7. Conclusion
• The proposed amendments are fair to a large 

extent and is likely to avoid controversy which 
may arise on applicability of MAT due to 
introduction of Ind AS.

• There is going to be a challenge in maintenance 
of records for various adjustments required 
for book profit calculation to apply MAT. 
There may be three sets of records required, 
one for ICDS (Income Computation and 
Disclosure Standards), another for MAT, 
besides maintenance of normal books of 
account. 

• At some point of time, the Government 
and CBDT may have to think in terms of 
considering book pro t arrived on the basis of 
applicable Accounting Standards, without any 
adjustments for the purpose of MAT/AMT. 
This will avoid lot of hardship in maintenance 
of different set of accounting records. 
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CA Amit Purohit

1. Introduction
The Finance Bill, 2017 (“the Finance Bill”) has 
proposed a slew of measures including tax 
proposals, to promote India’s movement towards 
less cash economy and to curb cash transactions. 
The Government has been aggressively pushing 
for this tectonic shift in the form of digital 
economy especially after the cancellation 
of high value notes in November 2016. It is 
also felt that vision of Digital India cannot be 
complete without digitising cash use in the 
economy. Further, these measures can get greater 
mileage if suitable amendments are made in the  
Taxation law to discourage higher use of cash 
dealings. 

In this regard, the Finance Bill contains many 
Direct Tax proposals which discourages usage 
of cash for certain purposes. Some of key 
initiatives taken by the Government on the 
Direct Tax front have been discussed in this 
write up for the bene t of the readers. It may be 
noted that curbing of transactions in cash and 
anti- evasion measures are already present in 
the Income-tax Act, 1961 (“the Act”). Sections  
269 SS/269T/40A(3) are some of the examples. 
These provisions have embedded thresholds 
for usage of cash, beyond which the transaction  
suffers disallowance/penalty etc. under the  
Act. 

2. Restrictions on Cash Donations

2.1  Existing provisions 
Section 80G allows deduction (either 100% 
or 50%) in respect of donations given by the 
assessee, subject to the conditions mentioned 
therein. At present, under sub-section (5D) of 
section 80G, deduction for the donation is not 
allowed to the assessee if the donation exceeding 
` 10,000/- is given in cash. This section has  
been prone to widespread misuse and mal-
practice. 

2.2 Proposed amendment
In order to curb such practice of cash donations 
and splitting it in smaller amounts, the Finance 
Bill proposes to amend sub-section (5D) of 
section 80G of the Act providing that no 
deduction shall be allowed under the section 
80G in respect of donation of any sum exceeding 
` 2,000/- unless such sum is paid by any mode 
other than cash. Thus, reduction in threshold 
from ` 10,000/- to ` 2,000/- will help discourage 
cash donations related malpractices. 

2.3 Effective date of amendment
This amendment will apply in relation to  
the assessment year 2018-19 and subsequent 
years. 

Promoting less cash economy 
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3.  Measures to discourage revenue 
expenditure in cash

3.1 Existing provisions
The existing provision of sub-section (3) of 
section 40A of the Act provides that any 
expenditure in respect of which payment or 
aggregate of payments made to a person in a 
day, otherwise than by an account payee cheque 
drawn on a bank or account payee bank draft, 
exceeds ` 20,000/-, shall not be allowed as a 
deduction. 

Further, sub-section (3A) of section 40A provides 
for deeming a payment as profits and gains 
of business of profession, if the deduction for 
expenditure is claimed in a particular year but 
the payment is made in any subsequent year of 
a sum exceeding ` 20,000/- otherwise than by 
an account payee cheque drawn on a bank or 
account payee bank draft. 

However, in the case of payment made for 
plying, hiring or leasing goods carriages, 
sub-sections (3) and (3A) provide for higher 
threshold of ` 35,000/-. The limits as speci ed 
under these two sub-sections are subject to the 
cases and circumstances as speci ed under rule 
6DD of the Rules. 

3.2 Proposed amendment
In order to discourage cash transactions, it 
is now proposed to amend the provisions of 
section 40A of the Act whereby:

• The existing threshold of cash payment to 
a person under sub-sections (3) and (3A) is 
proposed to be reduced from ` 20,000/- to 
` 10,000/- in a single day, which means 
that any payment in cash above ` 10,000/- 
to a person in a day, shall not be allowed 
as deduction in computation of income 
from "Profits and gains of business or 
profession".

• Expanding the speci ed mode of payment 
under sub-sections (3) and (3A) to include 
use of electronic clearing system through 

a bank account. Thus, in addition to 
accounting payee cheque/account payee 
bank draft, electronic payments (such as 
NEFT/RTGS etc.) are also included as 
eligible payment mode in order claim 
deduction for the expenditure. Even 
though electronic payment mode was not 
included earlier, the common view was 
that since it is a mode of payment through 
bank account, it is an eligible mode of 
payment. Also, sections 269SS and 269T 
already included electronic mode as an 
eligible mode for acceptance/repayment 
of loan/deposit etc. Thus, the proposed 
amendment now brings parity of eligible 
payment modes across these sections.

• It may be noted that even after the 
reduction in the threshold, rule 6DD 
will still hold good in case the payment 
exceeding the limit is made in cases and 
circumstances as referred to under the said 
rule. 

3.3 Effective date
These amendments will apply in relation to the 
assessment year 2018-19 and subsequent years. 

4.  Disallowance of depreciation 
under section 32 and capital 
expenditure under section 35AD 
on account of cash payment

4.1 Existing provisions
As mentioned earlier, sub-sections (3) and (3A) 
of section 40A deal with revenue expenditure. 
However, at present there is no similar provision 
in the Act to disallow the capital expenditure 
incurred in cash. Thus, in the absence of speci c 
provision dealing with the capital expenditure 
incurred in cash, actual cost of the asset (as 
referred to in section 43) for the purpose of 
claiming depreciation cannot be adjusted so as to 
exclude the capital expenditure incurred in cash.

Further, section 35AD of the Act, inter alia 
provides for investment linked deduction on 
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the amount of capital expenditure incurred, 
wholly or exclusively, for the purposes of 
business, during the previous year for a speci ed 
business. However, clause (f) of sub-section (8) 
of the said section provides for exclusion of any 
expenditure incurred on the acquisition of any 
land or goodwill or financial instrument from 
the purview of expenditure of capital nature and 
accordingly, not allowed as a deduction.

4.2 Proposed amendment
In order to bring parity and neutrality between 
revenue and capital expenditure incurred in 
cash, the Finance Bill proposes to amend the 
provisions of section 43 of the Act by inserting 
another proviso before Explanation 1 of clause 
(1) to provide that where an assessee incurs 
any expenditure for acquisition of any asset 
in respect which a payment or aggregate of 
payments made to a person in a day, otherwise 
than by an account payee cheque drawn on 
a bank or account payee bank draft or use 
of electronic clearing system through a 
bank account, exceeds ` 10,000/-, then such 
expenditure shall be ignored for the purposes of 
determination of actual cost of such asset. The 
same effectively means that the assessee will 
not be able to claim depreciation on the capital 
expenditure incurred in in cash exceeding the 
threshold. 

It is further proposed to amend clause (f) of 
sub-section (8) of the section 35AD of the Act 
so as to provide that any expenditure in respect 
of which payment or aggregate of payments 
made to a person in a day, otherwise than by 
an account payee cheque drawn on a bank or 
an account payee bank draft or use of electronic 
clearing system through a bank account, exceeds 
` 10,000/-, no deduction shall be allowed in 
respect of such expenditure. 

4.3 Effective date
These amendments will apply in relation to  
the assessment year 2018-19 and subsequent 
years. 

5.0 Measures for promoting digital 
payments in case of small 
businesses 

5.1 Existing provisions
The existing provisions of section 44AD of the 
Act, inter alia, deal with the presumptive income 
scheme in case of eligible assessees carrying out 
eligible businesses. As per the said section, in 
case of an eligible assessee engaged in eligible 
business having total turnover or gross receipts 
not exceeding ` 2 crore in a previous year, 8% 
of the total turnover or gross receipts, or a sum 
higher than the aforesaid sum declared by the 
assessee in his return of income, is deemed to be 
the pro ts and gains of such business chargeable 
to tax under the head "profits and gains of 
business or profession". Thus, small businesses 
can get themselves assessed at the rate of 8% 
(deemed income) of the total turnover/gross 
receipts without having to maintain the regular 
books of account and undergo tax audit under 
section 44AB. 

5.2 Proposed amendment 
With the view to promote digital transactions 
and to encourage small businesses to accept 
digital payments, the Finance Bill proposes to 
amend section 44AD of the Act thereby further 
incentivising the small businesses by reducing 
the existing rate of 8% to 6%. However, such 
reduced rate to apply in respect of the amount of 
such total turnover or gross receipts as received 
by an account payee cheque or account payee 
bank draft or use of electronic clearing system 
through a bank account during the previous 
year or before the due date of filing the tax 
return as speci ed in sub-section (1) of section 
139 in respect of that previous year. The same 
also implies that the present rate of 8% shall 
continue to apply in respect of total turnover or 
gross receipts received in any other mode (e.g. 
in cash). 

The proposed amendment not only reduces 
the rate of deemed income but also extends the 
bene t in respect of the turnover/gross receipts 
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realised after the end of the financial year-
end but before the date of filing of the return. 
However, in such cases, the assessee will need 
to be careful to ensure that the same receipt 
is not treated as part of the turnover/gross 
receipts in two nancial years. This is a welcome 
amendment and will encourage small businesses 
to conduct transactions in digital mode. 

5.3 Effective date
This amendment will apply in relation to the 
assessment year 2017-18 and subsequent years. 

6. Restriction on cash transactions 

6.1 Introduction of new sections 269ST and 
269DA

In order to curb black money and related 
unaccounted wealth and to achieve the mission 
of the Government to move towards a less cash 
economy, the Finance Bill proposes to insert 
section 269ST in the Act to provide that no 
person shall receive an amount of ` 3,00,000/- 
or more:

(a)  In aggregate from a person in a day or; 

(b) In respect of a single transaction; or 

(c)  In respect of transactions relating to one 
event or occasion from a person, 

otherwise than by an account payee cheque or 
account payee bank draft or use of electronic 
clearing system through a bank account. 

6.2 Exclusions
The above-mentioned restriction shall not apply 
to:

(a)  Government

(b)  Any banking company

(c)  Post office savings bank or co-operative 
bank

(d)  Such other persons or class of persons or 
receipts may be notified by the Central 

Government, for reasons to be recorded in 
writing, on whom the proposed restriction 
on cash transactions shall not apply. 

(e)  Transactions (loans/deposits/transfer 
of properties) which are referred to in 
section 269SS. It means that such kind of 
transactions shall continue to attract lower 
threshold of ` 20,000/- as envisaged under 
section 269SS. 

6.3 It is also proposed to insert new section 
271DA in the Act to provide for levy of penalty 
by the Joint Commissioner for contravention of 
the provisions of the proposed section 269ST. 
The penalty is proposed to be a sum equal to 
the amount of such receipt. However, the said 
penalty shall not be levied if the person proves 
that there were good and suf cient reasons for 
such contravention. 

6.4 It is also proposed to consequentially 
amend the provisions of section 206C to omit the 
provision relating to tax collection at source at 
the rate of 1% of sale consideration on cash sale 
of jewellery exceeding ve lakh rupees.

6.5 Effective date
These amendments will take effect from 1st 
April, 2017.

6.6 With the proposed introduction of sections 
269ST and 271DA which aims at combating tax 
evasion and black money, the Act now speci es 
the outer limit of ` 3,00,000/- for transaction in 
cash. Though the proposed section 269ST does 
not define transaction or event or occasion, it 
may be noted that the provisions of this section 
can apply to transactions/events such as cash 
receipts on sale of gold/jewellery, receipts on 
sale of business/non-business assets, receipts 
from events, performances etc. 

6.7 The Act already contains provisions for 
discouraging cash expenses, acceptance or 
repayment loans/deposit/transactions for 
immovable property, capital expenditure 
incurred in cash (as proposed in the Finance 
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Bill) etc. As a result, now the Act has different limits for cash payment in respect of different types 
of transactions as tabulated below:

Section Particulars Consequence for contravention

40A(3) / 
(3A)

Payment for expenditure in cash 
exceeding ` 10,000/- (limit as proposed 
in the Finance Bill)

Disallowance of the expenditure

43 Payment for Asset exceeding ` 10,000/- in 
cash ((limit as proposed in the Finance 
Bill)

Such payment not to be considered as a 
part of actual cost of an asset

35AD Payment for Capital expenditure 
exceeding ` 10,000/- in cash for speci ed 
business (limit as proposed in the Finance 
Bill)

Such payment not to be considered as 
deductible expenditure

269SS Acceptance of Loan /deposit /specified 
sum in contravention of section 269SS

Penalty under section 271D of sum equal 
to the amount of loan/deposit/speci ed 
sum so taken or accepted

269T Repayment of loans/deposits/specified 
advances in contravention of section 269T

Penalty under section 271E of sum equal 
to the amount of loan/deposit/speci ed 
advance so repaid

269ST Receipt of any sum in contravention of 
section 269ST

Penalty under section 271DA of sum 
equal to the amount of such receipt

7. Conclusion
The objective behind introduction of above-mentioned amendments is pretty clear which also 
echoes the voice of the Government in brining digital payment revolution and making India less 
cash economy by ghting black-money and tax evasion. The proposed amendments/provisions, if 
complied with honesty and administered with sincerity, will de nitely bear the fruits in the long 
run for everyone to enjoy.  

To believe what has not occurred in history will not occur at all, is to argue disbelief in the 
dignity of man.

— Mahatma Gandhi

A man who was completely innocent, offered himself as a sacri ce for the good of others, 
including his enemies, and became the ransom of the world. It was a perfect act.

— Mahatma Gandhi
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CA Dilip Sanghvi

CLAUSES 50 & 51 OF THE FINANCE 
BILL, 2017

Section 132(1): Search and Seizure

Existing Provisions
Sub-clauses (a), (b) and (c) of sub-section (1) 
of section 132 provides that where an income-
tax authority mentioned therein, based on the 
information in his possession, has ‘reason to 
believe’ or ‘reason to suspect’ of circumstances 
speci ed therein, he may authorise an authority 
speci ed therein to carry out search and seizure.

Section 132A(1): Powers to requisition books 
of account, etc.

Existing Provisions
Sub-section (1) of Section 132A provides that 
where an authority mentioned therein, based 
on the information in his possession, has 
‘reason to believe’ or ‘reason to suspect’ of 
the circumstances specified therein, he may 
authorise an authority specified therein to 
requisition books of account, documents or 
assets. 

Proposed Amendment

Section 132(1)
It is proposed to insert an Explanation after 
the fourth proviso to section 132(1) so as to 

provide that the reason to believe recorded by 
the income-tax authority speci ed therein under 
the said sub-section shall not be disclosed to 
any person or any authority or the Appellate 
Tribunal.

Section 132A(1)
Similarly, it is proposed to insert an Explanation 
to Section 132A(1) so as to provide that the 
reason to believe recorded by the income-tax 
authority under the said sub-section shall not be 
disclosed to any person or any authority or the 
Appellate Tribunal.

Purpose/ Rationale 
As per speech of Finance Minister, said 
amendment is clarificatory in nature. It 
is introduced in order to maintain the 
confidentiality and sensitivity of the source of 
the information and the identity of the informer. 
However, certain judicial pronouncements have 
created ambiguity in respect of the disclosure of 
'reason to believe' or 'reason to suspect' recorded 
by the income-tax authority to conduct a search 
under section 132 or to make requisition under 
section 132A. 

Recently, Hon’ble Supreme Court in DGIT 
(Inv.) vs. Spacewood Furnishings Pvt. Ltd. (2015) 
57 Taxmann.com 292 (SC); itatonline appeal 
no 4394 dated 13th May, 2015 clarified that 

Amendments proposed to Search and Seizure, 
Survey, Processing of Return, Time Limit for 

Completion of Assessments, Refunds



| The Chamber's Journal |  |72

Amendments Proposed to Search and Seizure, Survey, Processing of Return, ... 

Section 132 would not confer in the assessee 
right of inspection of the documents or to a 
communication of the reasons for the belief at 
the stage of issuing of authorisation, however, 
at the stage of commencement of assessment 
proceedings after completion of the search and 
seizure, if any, the requisite material may have 
to be disclosed to the assessee.

The Appellate Tribunals in the past, had called 
for the reasons to believe recorded by the 
competent authority u/s. 132(1) to carry out 
the search and seizure operation and after 
examining/finding that the authorisation to 
conduct search based on reason to believe did 
not exist and hence the search became invalid. 
Therefore, the assessment order based on said 
search could not stand and was quashed on 
validity of said reasons alone. 

To nullify the effect of the above judgment, 
the above amendment is proposed wherein no 
person, authority or even Appellate Tribunal 
shall be entitled to refer to the reasons to believe 
or reasons to suspect, as the case may be, 
during the course of assessment or appellate 
proceedings.

Now post amendment, neither the appellants can 
take shelter of validity of the reasons recorded 
under section 132 nor can any authority Tribunal 
refer the said material while deciding the appeal 
before it. However, such reasons may have to be 
placed before the Court in the event of challenge 
to the formation of belief of authorised of cials 
in which event the Court would be entitled to 
examine the relevance of the reasons for the 
formation of belief for such action.

The amendment in section 132 will take effect 
retrospectively from 1st April, 1962, the date of 
commencement of the Income-tax Act, 1961.

The amendment in section 132A will take effect 
retrospectively from 1st October, 1975.

New inserted Sub-Section (9B)
It is further proposed to insert sub-section (9B) in 
the said section, to provide that in a search case, 

where the authorised of cer is satis ed that for 
the purpose of protecting the interest of revenue 
and for reasons to be recorded in writing it is 
necessary so to do he may, by order in writing, 
attach provisionally any property belonging to 
the assessee with the prior approval of Principal 
Director General or Director General or Principal 
Director or Director.

New inserted Sub-Section (9C)
It is also proposed to insert sub-section (9C) 
in the said section, so as to provide that such 
provisional attachment shall cease to have effect 
after the expiry of six months from the date of 
order of attachment.

New inserted Sub-Section (9D)
It is also proposed to insert sub-section (9D) 
in the said section, to provide that in a search 
case, the authorised officer for estimation of 
fair market value of a property, may make 
a reference to a Valuation Officer referred to 
in section 142A, for valuation in the manner 
provided under the said sub-section. It is also 
proposed that the Valuation Of cer shall furnish 
the valuation report within sixty days of receipt 
of such reference.

Purpose/ Rationale – Sub-Sections 9B, 9C and 
9D of Section 132
The purpose of introduction of these provision of 
sub section 9B and 9C is to protect the interest of 
revenue and safeguard recovery in search cases.

Sub-section 9D is introduced in order to 
enable correct estimation and quantification 
of undisclosed income held in the form of 
investment or property by the assessee by the 
Investigation wing of the Department.

These amendments will take effect from 1st April, 
2017.

CLAUSE 52 OF THE FINANCE  
BILL, 2017

Section 133 – Power to Call for Information
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Section 133(6) of the Income-tax Act empowers 
Assessing Officer to require any person to 
furnish information which will be useful or 
relevant for proceedings under this Act.

The rst proviso to section 133(6) is amended to 
include the Joint Director or Deputy Director or 
Assistant Director. 

In addition to existing authorities i.e., 
Principal Director General or Director-General, 
the Principal Chief Commissioner or Chief 
Commissioner, the Principal Director or 
Director and the Principal Commissioner or 
Commissioner, w.e.f. 1st April, 2017 the Joint 
Director or Deputy Director or Assistant Director 
are also empowered to issue notices u/s. 133(6) 
of the Income-tax Act, 1961. 

Second proviso to section 133(6) stated that 
in case wherein no proceedings are pending, 
power to inquiry shall not be exercised by any 
income-tax authority below the rank of Principal 
Director or Director or Principal Commissioner 
or Commissioner without the prior approval 
of the Principal Director or Directors or as the 
case may be, the Principal Commissioner or 
Commissioner:

The second proviso is amended to provide that 
the Joint Director or Deputy Director or Assistant 
Director may exercise the powers in respect of 
such inquiry, without seeking prior approval of 
higher authorities.

These amendments will take effect from 1st April, 
2017.

Purpose/ Rationale
This amendment is proposed to empower 
the lower rank authorities as specified in 
investigation wing to seek inquiry under this 
section.

CLAUSE 53 OF THE FINANCE  
BILL, 2017

Section 133A – Power of Survey

The existing provisions of section 133A empower 
an income-tax authority to enter any place, 
at which a business or profession is carried 
on, or at which any books of account or other 
documents or any part of cash or stock or other 
valuable article or thing relating to the business 
or profession are kept, for the purposes of 
conducting a survey.

Section 133A is proposed to be amended to 
enable income tax authority to enter place at 
which a business or profession or an activity 
for charitable purpose is carried on, whether 
such place be the principal place or not of such 
business or profession or of such activity for 
charitable purpose, and require any proprietor, 
trustee, employee or any other person who 
may at that time and place be attending in any 
manner to, or helping in, the carrying on of 
such business or profession or such activity for 
charitable purpose

Consequential amendment is made in 
explanation to sub section (1) of section 133A to 
include activity for charitable purpose.

This amendment will take effect from 1st April, 2017. 

Purpose/ Rationale
This amendment has extended power of income 
tax authority of survey by including any place at 
which activity for charitable purpose is carried 
on.

CLAUSES 57(b) AND 76 OF THE 
FINANCE BILL, 2017

CLAUSE 57(b):

Section 143(1D) – Processing of Return  
(Clause 57(B))

Existing provision – (w.e.f. A.Y. 2017-18)
As per section 143(1D), in case where notice 
u/s. 143(2) of the Income-tax Act, 1961 is issued, 
processing of return is not necessary within time 
limit speci ed u/s. 143(1) i.e., one year from the 
end of the nancial year in which the return is 
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made. However, in such cases return must be 
processed u/s. 143(1) before order u/s. 143(3) 
is issued. 

Proposed Amendment 
As per proposed amendment, sub-section (1D of 
section 143) of the Income Tax Act, 1961 shall not 
be applicable to return led for assessment year 
2017-18 and subsequent years. Consequently 
even in case wherein notice u/s. 143(2) is issued, 
the return can be processed u/s. 143(1) even 
after the issue of notice under section 143(2).

Purpose/ Rationale
The amendment is proposed to be introduced 
to address hardship to assessee for delay in 
issuance of refund in genuine cases wherein 
the returns were not processed before issuance 
of notice u/s. 143(2) and the refunds were not 
issued to the eligible assessees, now under 
the proposed amendment the returns can be 
processed even after issuance of notice u/s. 
143(2).

CLAUSE 76

New Section 241A is proposed to be inserted
For returns furnished for Assessment Year 
2017-18 and onwards, in cases where return 
is processed u/s. 143(1) of the Income-tax 
Act, 1961 determining refund due to assessee 

and Assessing Officer is of the opinion that, 
having regard to the fact that a notice has been 
issued under sub-section 143(2) in respect 
of such return, that the grant of the refund 
is likely to adversely affect the revenue, he 
may withhold the refund up to the date on 
which the assessment is made. For withholding 
refund Assessing Of cer must record reasons in 
writing and shall obtain previous approval of the 
Principal Commissioner or Commissioner.

The said section 241A shall be applicable to 
returns led for A.Y. 2017-18 and onwards.

Purpose/ Rationale 
Consequent to proposed amendment to section 
143(1D), the new section 241A is added to 
address the concern of recovery of revenue by 
the Assessing Of cer in doubtful cases.

CLAUSE 58 OF THE FINANCE  
BILL, 2017

Section 153 – Rationalisation of time limit for 
completion of assessment, reassessment and 
recomputation 
Section 153 speci es time limit for completion of 
assessment, reassessment and recomputation of 
cases mentioned therein.

The above time limits proposed to be amended 
are as under:

Sub-Section/
Proviso/Expl.

Existing time limit Proposed time limit and  
applicable w.e.f.

Sub-Section (1) Time 
limit for making an 
assessment order 
under sections 143 
or 144

21 months from the end of the 
assessment year in which the 
income was rst assessable

New proviso inserted: 

18 months from end of the Assessment 
Year 2018-19 and 

12 months from the end of the 
Assessment Year 

Applicable w.e.f. 1-4-2017:

Sub-Section (2) Time 
limit for making an 
assessment order 
under section 147

9 months from the end of the 
financial year in which the 
notice under section 148 was 
served

New proviso inserted 12 months from the 
end of the nancial year in which notice 
under section 148 is served on or after 1st 
day of April, 2019
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Sub-Section/
Proviso/Expl.

Existing time limit Proposed time limit and  
applicable w.e.f.

Sub-Section (3) 
Fresh assessment 
in pursuance of an 
order under section 
254 or section 263 or 
section 264

9 months from the end of 
the financial year in which 
the order under section 254 
is received by the Principal 
Chief Commissioner or 
Chief Commissioner or 
Principal Commissioner 
or Commissioner OR the 
order under section 263 or 
section 264 is passed by the 
Principal Commissioner or 
Commissioner

New proviso inserted 

12 months from the end of the financial 
year in which order under section 
254 is received by the Principal Chief 
Commissioner or Chief Commissioner or 
Principal Commissioner or Commissioner 
OR the order under section 263 or 
section 264 is passed by the Principal 
Commissioner or Commissioner on or 
after 1st day of April, 2019

Sub-section (5) Effect 
to an order under 
section 250 or section 
254 or section 260 or 
section 262 or section 
263 or section 264

3 months from the end of the 
month in which order under 
section 250 or section 254 or 
section 260 or section 242 
is received by the Principal 
Chief Commissioner or 
Chief Commissioner or 
Principal Commissioner 
or Commissioner or Order 
under section 263 or 
section 264 is passed by the 
Principal Commissioner or 
Commissioner

New proviso inserted 

Where an order under section 250 or 254 or 
260 or 262 or 263 or 264 requires veri cation 
of any issue by way of submission of any 
document by the assessee or any other 
person or where an opportunity of being 
heard is to be provided to the assessee then 
time limit will be 12 months from the end 
of the month in which order under section 
250 or section 254 or section 260 or section 
242 is received by the by the Principal Chief 
Commissioner or Chief Commissioner or 
Principal Commissioner or Commissioner 
or Order under section 263 or section 264 
is passed by the Principal Commissioner 
or Commissioner Applicable w.e.f.  
1-6-2016

Sub-section (9) The provisions of this section 
as they stood immediately 
before the commencement of 
the Finance Act, 2016, shall 
apply to and in relation 
to any order of assessment, 
reassessment or recomputation 
made before the 1st day of 
June, 2016.

New proviso inserted: 

Where a notice under section 142(1) or 
143(2) or under section 148 has been 
issued prior to the 1st day of June, 2016 
and the assessment or reassessment 
has not been completed by such date 
due to exclusion of time referred to 
in Explanation 1, such assessment or 
reassessment shall be completed in 
accordance with the provisions of section 
153 as it stood immediately before its 
substitution by the Finance Act, 2016 

Applicable w.e.f. 1-6-2016
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Sub-Section/
Proviso/Expl.

Existing time limit Proposed time limit and  
applicable w.e.f.

Third proviso to 
Explanation 1 to 
section 153

Where a proceeding before 
the Settlement Commission 
abates under section 245HA, 
the period of limitation 
available under this section 
to the Assessing Officer for 
making an order of assessment, 
reassessment or recomputation, 
as the case may be, shall, after 
the exclusion of the period 
under sub-section (4) of section 
245HA, be not less than one 
year; and where such period of 
limitation is less than one year, 
it shall be deemed to have been 
extended to one year; and for 
the purposes of determining 
the period of limitation under 
sections 149, 153B, 154, 155 and 
158BE and for the purposes 
of payment of interest under 
section 244A, this proviso shall 
also apply accordingly.

Omitted the reference of section 153B 

Applicable w.e.f. 1-4-2017

Purpose/ Rationale 
In the effort to minimise human interface 
and move towards technology, massive 
computerisation has been carried out in 
the Department, which has translated into 
overall enhanced efficiency in the functioning 
of the Department.  In view of the same, 
this amendment is proposed to rationalize 
and reduce the time limits for completion  
of assessment,  reassessment and 
recomputation and reduce the time for filing 
revised return.

CLAUSES 59 & 61 OF THE FINANCE 
BILL, 2017

Sections 153A & 153C – Assessment in case 
of search or requisition 

Existing Provisions 
Section 153A provides the procedure for 
completion of assessment where a search 
is initiated under Section 132 or books of 
account, or other documents or any assets are 
requisitioned under Section 132A after May 
31, 2003. In such cases, the Assessing Officer 
shall issue notice to such person requiring 
him to furnish, within such period as may be 
specified in the notice, return of income in 
respect of six assessment years immediately 
preceding the assessment year relevant to 
the previous year in which the search was 
conducted under Section 132 or requisition 
was made under Section 132A.

The Assessing Officer shall  assess or 
reassess the total income of each of these 
six assessment years.  Assessment or 
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reassessment,  if  any, relating to any 
assessment year falling within the period of 
six assessment years pending on the date of 
initiation of the search under Section 132 or 
requisition under Section 132A, as the case 
may be, shall abate.

Sections 153C provides that, if during the 
course of the search it is noticed that any 
books of account,  documents,  assets etc. 
are found or seized belonging to any other 
person, the Assessing Officer shall transfer 
the same to the officer who has jurisdiction 
over that other person and then officer shall 
proceed against that other person as provided 
in sections 153A and 153B.

Proposed Amendment
In order to protect the interest of the revenue 
in cases,  where tangible evidence(s) are 
found during a search or seizure operation 
(including 132A cases, powers to requisition 
books of account,  etc.)  and the same is 
represented in the form of undisclosed 
investment in any asset, it is proposed that 
section 153A relating to search assessments 
be amended to provide that notice under the 
said section can be issued for an assessment 
year or years beyond the sixth assessment 
year already provided, up to the tenth 
assessment year if—

(i) The Assessing Officer has in his 
possession books of account or other 
documents or evidence which reveal 
that the income which has escaped 
assessment, amounts to or is likely to 
amount to fifty lakh rupees or more in 
one year or in aggregate in the relevant 
four assessment years (falling beyond 
the sixth year);

(ii) Such income escaping assessment is 
represented in the form of asset;

(iii) The income escaping assessment or part 
thereof relates to such year or years.

It is however proposed that the amended 
provisions of section 153A shall apply where 
search under section 132 is initiated or 
requisition under section 132A is made on or 
after the 1st day of April, 2017.

It is also proposed to consequentially amend 
section 153C to provide for the above 
amendment.

These amendments will take effect for initiation of 
search under section 132 or requisition u/s.132A 
is made on or after 1st day April, 2017

Purpose/ Rationale
There were various representations by the 
stakeholders citing genuine hardship if the 
provisions of section 197(c) of the Finance 
Act, 2016 is made applicable which provided 
that where any income has accrued, arisen or 
been received or any asset has been acquired 
out of such income prior to commencement 
of the Income Declaration Scheme, 2016 (the 
Scheme), and no declaration in respect of 
such income is made under the Scheme, then, 
such income shall be deemed to have accrued, 
arisen or received, as the case may be, in the 
year in which a notice under sub-section (1) 
of section 142 or sub-section (2) of section 
143 or section 148 or section 153A or section 
153C of the Income-tax Act is issued by the 
Assessing Officer, and provisions of the said 
Act shall apply accordingly.

This section has been amended to provide 
that notice under the said section can be 
issued for an assessment year or years beyond 
the sixth year already provided up to the 
tenth assessment year and widened to further 
four years beyond the six years to protect the 
interest of the revenue in the cases where 
tangible evidence(s) are found during a 
search or seizure operation in the form of 
undisclosed investment in any asset and the 
income which has escaped assessment is ` 50 
lakh or more.
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Impact
The assessee will have to keep the records for 
preceding 10 Assessment Years instead of 6 
Assessment Years preceding the assessment 
year relevant to the previous year in which 
such search is conducted or requisition is 
made, as against the old provisions and 
has to substantiate the sources of evidences 
for the assets found during the search and 
seizure operations for beyond six years if the 
amount of investments in assets found during  
the year is ` 50 lakh or more related to that 
years.

There will be genuine hardship to assessees 
who have not maintained records beyond 
six years, as it is required to be maintained, 
hence the said proposed amendment shall 
be made applicable after 4 years so as the 
records can be maintained by the assessees.

CLAUSE 60 OF THE FINANCE BILL, 
2017

Section 153B: Time Limit for completion of 
Assessment Under Section 153A

Existing Provisions :-
The existing provisions of section 153B 
provide for the time limit for completion of 
assessment under section 153A.

Under section 153B, the assessment 
proceeding in respect of

(i) Each of the assessment years falling 
within the six assessment year 
preceding the financial year in which 
the last of the authorisations for  
search under section 132 or for 
requisition under section 132A was 
executed and

(ii) The assessment year relevant to the 
previous year in which search is 
conducted under section 132 or 
requisition is made under section 
132AA

shall be completed within a period of twenty 
one months from end of the financial year in 
which last of the authorisation of the search 
was executed. Provisions have been made 
for extending this time limit where special 
tax audit u/s. 142(2A) has been ordered or 
where stay order by court has been issued or 
in similar circumstances.

Proposed Amendment
It  is  proposed to amend the second and 
third provisos to sub-section (1) of the said 
section to provide that in the case where the 
last of the authorisations for search under 
section 132 or for requisition under section 
132A was executed during the financial year 
commencing on the 1st day of April, 2018, 
the time limit for making an assessment 
order under section 153A shall be reduced 
from existing twenty-one months to eighteen 
months from the end of the financial year in 
which the last of the authorisations for search 
under section 132 or requisition under section 
132A was executed.

It is further proposed that in the case where 
the last of the authorisations for search under 
section 132 or for requisition under section 
132A was executed during the financial year 
commencing on or after the 1st day of April, 
2019, the time limit for making an assessment 
order under section 153A shall be further 
reduced to twelve months from the end of 
the financial year in which the last of the 
authorisations for search under section 132 or 
requisition under section 132A was executed.

It is further proposed to provide that period 
of l imitation for making the assessment 
or reassessment in case of other person 
referred to in section 153C, shall be the period 
available to make assessment or reassessment 
in case of person on whom search is 
conducted or twelve months from the end of 
the financial year in which books of account 
or documents or assets seized or requisitioned 
are handed over under section 153C to the 
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Assessing Officer having jurisdiction over 
such other persons, whichever is later.

It is also proposed to insert a proviso to the 
Explanation of the said section to provide that 
where a proceeding before the Settlement 
Commission abates under section 245HA, 
the period of limitation available under this 
section for assessment or reassessment shall 
after the exclusion of the period under sub-
section (4) of section 245HA shall not be 
less than one year; and where such period 
of limitation is less than one year, it shall be 
deemed to have been extended to one year. 

It is also proposed to amend sub-section (3) 
of section 153B to provide that where a notice 
under section 153A or section 153C has been 
issued prior to 1st day of June, 2016 and the 
assessment has not been completed by such 
date due to exclusion of time referred to in 
the Explanation ,  such assessment shall be 
completed in accordance with the provisions 
of this section as it stood immediately before 
its substitution by the Finance Act, 2016.

These amendments will take effect from 1st April, 
2017.

Purpose/Rationale
As the time limit for completion of 
assessment under section 153 is proposed to 
be rationalised, the time limit for completion 
of assessment under section 153A is also 
proposed to be rationalized in l ine with 
the time limit under section 153. In view of 
the same and to sync with section 153, this 
amendment is proposed to rationalize and 
reduce the time limits for completion of 
assessments under section 153A consequent 
to search and seizure operation.

CLAUSE 77 OF THE FINANCE  
BILL, 2017

244A – Interest on Refunds

Existing Provision 
At present there is no provision in Income-tax 
Act to grant interest on refund to deductor 
on excess payment of tax deducted at source.

Proposed Amendment 
New sub-section (1B) is proposed to be 
inserted in Section 244A providing simple 
interest at the rate of one-half per cent for 
every month or part of a month on any 
amount becoming due to the deductor in 
respect of amount paid by him under Chapter 
XVII-B (deduction at source). Such interest 
shall be payable from the date on which claim 
for refund is made in prescribed form till date 
on which refund is granted. In cases where 
refund is on account of order giving effect to 
an order under sections 250, 254, 260, 262 the 
interest shall be payable from date on which 
tax is paid to the date on which refund is 
granted. 

Corresponding amendment is made in sub-
section (2) of section 244A, providing that no 
interest is payable to deductor for period for 
which delay is attributable to deductor.

These amendment will take effect from 1st April, 
2017.

Purpose/ Rationale:
This amendment will address the genuine 
hardship of deductors where there is delay in 
granting refund.

Those who know how to think need no teachers.

— Mahatma Gandhi
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Interest and Penalties 

CA Viraj Mehta & Ms. Keerthiga Sharma, Advocate

The Finance Bill, 2017 has introduced certain 
new penalties and fee, while amending certain 
provisions which levy interest. Some of the 
important and contentious amendments relating 
to interest and penalties are considered in this 
article.

Amendment to section 234C
Section 234C of the Act provides for interest 
payable in case the installments of the advance 
tax are not paid on the speci ed dates (15th of 
June, September, December and March). For 
assessees who offer their business income to tax 
on presumptive basis u/s. 44AD, the multiple 
dates of installments are waived off and advance 
tax is payable in a single installment on or before 
15th of March. 

The Finance Act, 2016 introduced similar 
presumptive taxation for professionals referred 
to in section 44AA(1), vide section 44ADA. 
However, the onus of paying advance tax 
in quarterly installments continued for such 
professionals. 

Finance Bill, 2017 has proposed to extend the 
benefit of single installment of advance tax 
to professionals offering their income to tax 
on presumptive basis u/s. 44ADA of the Act. 
Consequently, an amendment is also made in 
section 234C(1) of the Act to provide that interest 
shall be charged, if assessee as referred in section 

Interest and Penalties

44ADA of the Act fails to pay advance tax less 
than its tax on returned income on or before 
15th March. 

Further, proviso to section 234C has also been 
amended to provide that if there is any shortfall 
to pay advance tax due to short estimation or 
failure in estimation of income on account of 
income as speci ed in section 115BBDA, interest 
under section 234C shall not be leived of the 
same has been paid by the end of the nancial 
year. The said provision has been rationalised on 
account of uncertain nature of declaration and 
receipts of dividend for which assessee might 
face difficulty to determine and consequently 
incur liability to pay interest u/s. 234C. 

The aforesaid amendments will take effect from 
1st April, 2017 and will be applicable from AY 
2017-18 onwards. This amendment now ensures 
that sections 44AD and 44ADA are pari materia.

Insertion of section 234F – Fees for 

The Finance Minister in his Budget Speech 
brought to limelight the disparity between the 
direct tax collection and economy’s income 
and consumption pattern, and thus, how we 
are a largely tax non-compliant society. The 
Memorandum to the Finance Bill, 2017 states 
that there is a desire to improve tax compliance 
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by encouraging non-intrusive information driven 
approach so as to ensure effective utilisation 
of such information by the tax administration. 
Further, ling of return of income on time is a 
necessary precursor to introduce corresponding 
reduction in the time limits for assessments.

Section 271F of the Act gave the power to the 
Assessing Officer to levy penalty of ` 5,000 
in case an assessee, required to file his return 
of income, does not do so until the end of the 
relevant assessment year. However, penalty 
was not leviable in case there was reasonable  
cause for the assessee to not file his return of 
income. 

The Finance Bill, 2017 has decided to do away 
with the ambiguity of a penalty on late ling of 
return of income, and has instead proposed to 
introduce a fee for late ling of return of income. 
Section 234F has been proposed to be introduced 
w.e.f. AY 2018-19 onwards, to levy a late ling 
fee on a person who does not le his return of 
income within time prescribed under section 
139(1) of the Act. Consequently, penalty under 
section 271F will not be levied from AY 2018-19 
onwards.

The proposed fee structure is as follows:

Fee

If return is furnished on or before 
31st December of the Assessment 
Year

` 5,000

If return is furnished after 31st 
December of the Assessment Year

` 10,000

However, respite is given to assessees in the 
lower income bracket. If the total income of a 
person does not exceed ` 5,00,000, then the fee 
shall not exceed ` 1,000. Further, since the trigger 
for the levy of fee is requirement of ling return 
of income u/s. 139(1), no fee is leviable in case 
a person’s (other than a company or a firm) 
income is below the taxable limit. 

Sections 140A and 143(1) of the Act have also 
been correspondingly amended. The proof of 

payment of the above-mentioned fee along with 
tax and interest should accompany the return of 
income and any shortfall of payment will rst be 
adjusted against the interest and aforementioned 
fee.

However, a petition to challenge the 
constitutional validity may be considered since 
the levy of a flat fee may be burdensome on 
taxpayers, who did not file their return of 
income within the prescribed time limit, due 
to genuine hardship and difficulty. Further, 
question also arises on whether the fee is payable 
in cases where there is no tax payable. There is 
no loss of revenue to the Government in case 
there is excess advance tax paid or excess TDS 
has been deducted. Levy of a late-filing fee in 
such scenarios may be debated.

Insertion of section 271DA – Penalty in 
case of cash transactions
The eradication of black money and abolishing 
the parallel cash economy is close to the heart of 
the present Government. In another attempt to 
discourage cash transactions and to exterminate 
the menace of black money, the Finance Bill, 
2017 introduces section 269ST, which prevents 
any person to receive any sum in cash above 
the amount of ` 3,00,000, from a person in a 
day, or in respect of a single transaction, or in 
respect of transactions relating to an event or 
occasion from a person. A violation of section 
269ST will attract penalty u/s. 271DA of the Act. 
Penalty levied will be equivalent to 100% of the 
amount received in cash. Such penalty will be 
imposed by the Joint Commissioner. However, 
no penalty will be levied in case there is a good 
and suf cient reason for the person to receive the 
amount in cash. The section will take effect from 
1st April, 2017.

Insertion of section 271J – Penalty on 

information
The Government is trying to encourage 
voluntary tax compliance by the citizens of India. 
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Certi cation of various reports and certi cates 
by a quali ed professionals are required as per 
various provisions of the Act to ensure that the 
information furnished by an assessee under the 
said provisions is correct. While there are various 
provisions under the Act that penalise the 
defaulting assessee in case of furnishing incorrect 
information, there is no penal action taken on the 
professional certifying/reporting such incorrect 
information. 

The Finance Bill, 2017 in order to ensure that the 
professional furnishing the report or certi cate 
undertakes due diligence before making such 
certi cation, proposes to introduce section 271J 
so as to penalise any certification/report of 
incorrect information. Section 271J is proposed 
to apply to accountants, merchant bankers and 
registered valuers. Any furnishing of incorrect 
information in any certificate or report by any 
of these professionals will attract a penalty of  
` 10,000 for each of such certi cate or report. The 
AO or the CIT(A) may direct such defaulting 
professional to pay the said penalty. However, 
section 273B of the Act rescues the professional 
in case there is a reasonable cause for such 
failure.

This section will take effect from 1st April, 2017. 

The penalty is levied in case incorrect 
information is provided in the certificate/ 
report by the aforementioned professionals. The 
Finance Bill does not define what is incorrect 
information and thus, the AO and CIT(A) 
may consider any information, to which they 
do not agree to, as incorrect information and 
accordingly levy penalty on the professional. 
This controversial section places an onerous 
responsibility on accountants, merchant bankers 
and registered valuers. An instance where 
the levy of penalty is debatable is in case a 

report of a registered valuer is submitted by 
assessee in case the value of their immovable 
property is disputed by the AO. Since valuation 
is a subjective exercise, there will always be 
a conflict between the valuation by the DVO 
and that of the registered valuer. Further, the 
levy is questionable in case of a report from 
an accountant is necessary u/s. 92E of the Act, 
to prove that the international transaction / 
specified domestic transaction entered into by 
the assessee is at arm’s length. Transfer Pricing 
is another subjective area where the arm’s length 
price is determined by adopting any of the 
prescribed methods. Furthermore, the CBDT had 
introduced the sixth method of determining the 
arm’s length price, being the “other method”. 
Evidently, the selection of the method as well as 
the determination of arm’s length price is left to 
the accountant’s knowledge and expertise, and 
any disagreement with the same by the AO, may 
lead to levy of penalty u/s. 271J of ` 10,000. The 
relief granted by section 273B presupposes the 
existence of a failure on part of the professional, 
which may be due to a “reasonable cause”. 
However, divergent view on the method to be 
adopted or the valuation cannot be a failure per 
se; there is only a difference of opinion, which 
should not attract any penalty at all. Considering 
the fact that the phrase “incorrect information” 
is ambiguous, there are bound to a numerous 
debates over it.. Further, there is no provision 
for appealing against the levy of penalty and 
the AO / CIT(A) will have unfettered power to  
levy such penalty on professionals at their 
discretion. 

To conclude, the above new sections are litigious 
and will de nitely raise a number of questions 
and controversies. These can be minimised either 
through an explicit legislation or we’ll have 
to wait for them to be ironed out by judicial 
precedents. 
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CA Heneel K. Patel

Finance Bill, 2017 Clause 44 

Section 115BBDA – Amendment in 
respect of tax on certain dividends 
received from domestic companies 
Currently in the case of an assessee being 
individual, HUF, rm who are resident in India 
tax is chargeable at the rate of 10% on income by 
way of dividend if it exceeds ` 10 lakhs.

It is now proposed to apply the said section to 
all residents except a domestic company, a fund 
or institution or trust or any university or other 
educational institution or any hospital or other 
medical institution referred in Sub-clause (iv) or 
Sub-clause (v) or Sub-clause (vi) or Sub-clause 
(via) of Section 10(23C), trust or institution 
registered under Section 12AA.

The rule has now been extended to include 
private trusts in the Budget on Wednesday. 
Promoters holding shares through private trusts 
will have to pay 10% tax on dividend income for 
more than ` 10 lakhs. 

It is further proposed that interest on deferment 
of advance tax shall not be levied if the shortfall 
in the advance tax payment is due to such 
additional tax on dividend income.

The proposed amendment will take effect from 
April 1, 2018.

Miscellaneous Provisions

Finance Bill, 2017 Clause 45 

Section 115BBG – Income from transfer 
of carbon credit 
Presently, as per view of Income Tax department, 
income on transfer of carbon credits is being 
treated as business income and taxed  30%. 
There are certain judicial decisions where such 
receipts are considered as capital receipt.

In order to provide clarity, it is now proposed 
that income earned from transfer of carbon 
credits will be subject to tax  10%. Further no 
expenditure or allowance shall be allowed to be 
set off while computing such income.

The Karnataka High Court in Commissioner of 
Income Tax-III vs. Subash Kabini Power Corporation 
Ltd. [2016-TIOL-1001-HC-KAR-IT] and the Andhra 
Pradesh High Court in the case of Commissioner 
of Income Tax, Hyderabad vs. My Home Power Ltd. 
[365 ITR 82], subsequently followed by various 
judicial fora, have held that carbon credits are 
entitlements or accretion to capital, hence income 
earned on the same are capital receipt and not 
taxable under the Income-tax Act as business 
income. However there are contrary decisions to 
this position as well. The amendment is geared to 
clarify this contentious issue.

The proposed amendment will take effect from 
April 1, 2018.
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Finance Bill, 2017 Clause 54

Section 133C – Centralisation of 
Information received by authorised 
authority 
Section 133C of the Act empowers the prescribed 
income-tax authority to issue notice calling 
for information and documents for the  
purpose of verification of information in its 
possession.

In order to expedite veri cation and analysis of 
the information and documents so received, it 
is proposed to amend section 133C to empower 
the Central Board of Direct Taxes to make a 
scheme for centralised issuance of notice calling 
for information and documents for the purpose 
of veri cation of information in its possession, 
processing of such documents and making 
the outcome thereof available to the Assessing 
Of cer for necessary action, if any.

This amendment will take effect from 1st April, 
2017.

Finance Bill, 2017 Clause 78

Section 245A – Rationalisation of 
time limits for identifying case under 
Settlement Commission
The Settlement Commission can be approached 
for settlement of a ‘case’ i.e. any proceeding for 
assessment pending before an Assessing Of cer. 
In this regard, sub-clause (iv) of clause (b) of 
Section 245A provides when an assessment 
proceeding would be deemed to have been 
commenced and concluded. 

In this regard, an amendment is proposed 
to revise the time limit for conclusion of 
assessment in cases where no assessment is 
made from “two years from the end of the 
relevant assessment year” to “the time speci ed 
for making assessment under sub-section (1) of 
section 153”, i.e. eighteen months from the end 
of the assessment year and from assessment year 

2019-20 onwards the said time limit will be 12 
months from the end of the assessment year in 
which the income was rst assessable.

The proposed amendment will take effect from 
April 1, 2018.

Finance Bill, 2017 Clauses 79, 80 & 81 

Sections 245N, 245Q & 245O – 
Authority for Advance Ruling
Advance ruling machinery for customs, excise 
and service tax proposed to be merged with 
Income-tax Act. Consequently, the pending 
applications to be transferred to such authorities. 
Accordingly, necessary amendment have been 
proposed to amend the de nition of applicant, 
process for application for advance ruling and 
authority for advance ruling. 

The definition of “Applicant” provided under 
Section 245N is proposed to be enlarged to cover 
the following:

– An applicant as defined in clause (c) of 
Section 28E of the Customs Act, 1962

– An applicant as defined in clause (c)  
of Section 23A of the Central Excise Act, 
1944

– An applicant as defined in clause (b) 
of Section 96A of the Finance Act, 1994 
(Service tax)

Similarly, amendment has been proposed to 
Section 245Q which relates to application for 
advance to provide reference of applications 
for Advance Ruling made under the Customs 
Act, 1962, the Central Excise Act, 1944 and the 
Finance Act, 1994 (which makes provisions in 
respect of Service Tax Matters).

The constitution of the Authority for Advance 
Ruling provided under Section 245-O is 
proposed to be amended as under:
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Sub-Section Earlier provision Proposed provision

3(a) Chairman, who has been a Judge of the 
Supreme Court

Chairman, who has been a Judge of the 
Supreme Court or the Chief Justice of a 
High Court or for at least seven years as 
a Judge of a High Court

3(c) A revenue member from the 
Indian Revenue Service, who is 
a Principal Chief Commissioner or 
Principal Director General or Chief 
Commissioner or Director General

A revenue member –

i. From Indian Revenue Service, who 
is, or is qualified to be, a Member 
of the Board; or

ii. From the Indian Customs and 
Central Excise Service, who is, or 
is qualified to be, a Member of 
the Central Board of Excise and 
Customs, on the date of occurrence 
of vacancy

3(d) A law member from the Indian Legal 
Service, who is, or is quali ed to be, an 
Additional Secretary to the Government 
of India

A law member from the Indian Legal 
Service, who is, or is qualified to be, an 
Additional Secretary to the Government 
of India on the date of occurrence of 
vacancy

Sub-Section 6A is proposed to be inserted providing that in the event of any vacancy in the of ce of 
Chairman by reason of his death, resignation or otherwise, the senior most Vice-Chairman shall act 
as a Chairman until the appointment of a new Chairman.

Sub-Section 6B is proposed to be inserted providing that in case the Chairman is unable to discharge 
his function owing to absence, illness or any other causes, the senior most Vice-Chairman shall 
discharge the functions of Chairman until the Chairman resumes.

This amendment will take effect from April 1, 2017.

Keep your thoughts positive because your thoughts become your words. Keep your 

words positive because your words become your behavior. Keep your behavior positive 

because your behavior becomes your habits. Keep your habits positive because your 

habits become your values. Keep your values positive because your values become 

your destiny.

— Mahatma Gandhi
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CA Namrata Dedhia

Budget 2017 has proposed several changes to the time limits prescribed under various provisions of 
the Income-tax Act, 1961 as well as Customs, Excise and Service Tax. The following table provides a 
comparative summary of the existing time limits and the changes proposed thereto –

Income-tax Act, 1961
Sr. 
No.

Section Provision Existing time limit Proposed time limit

1 132(9B) 
& 

132(9C)

Time limit for provisional 
attachment of property 

No such provision exists 
currently

For provisional attachment of property:
During the course of search or seizure or 
within 60 days from the date on which the last 
authorization for search was executed
For ceasing of provisional attachment:
After the expiry of 6 months from the date of 
the order for provisional attachment

2 139(5) Time limit for filing 
belated return of income

1 year from the end of the 
assessment year

End of the assessment year

3 153(1) Time limit for completion 
of assessment u/ss. 143 
or 144

21 months from the end of the 
assessment year

a) For assessments relating to AY 2018-19:
 18 months from the end of the 

assessment year
b)  For assessments relating to AY 2019-20 

and subsequent years:
 12 months from the end of the 

assessment year

4 153(2) Time limit for completion 
of assessment, 
reassessment or 
recomputation u/s. 147

9 months from the end of the 
nancial year in which notice 

u/s. 148 is served

For notice served on or after 1-4-2019:

12 months from the end of the nancial year 
in which the notice is served

Changes in Time limits as  
proposed by Finance Bill, 2017
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Sr. 
No.

Section Provision Existing time limit Proposed time limit

5 153(3) Time limit for completion 
of fresh assessment 
pursuant to an order u/
ss. 254 or 263 or 264

9 months from the end of the 
nancial year in which order 

u/s. 254 is received by Pr. 
CCIT, CCIT, Pr. CIT or CIT 
or order u/ss. 263 or 264 is 
passed by Pr. CIT or CIT

For order u/s. 254 received or order u/ss. 263 
or 264 passed on or after 1-4-2019:

12 months from the end of the nancial year 
in which the order is received or passed

6 153B(1) Time limit for completion 
of assessment or 
reassessment in case of 
search or requisition

1) For the person referred to 
in section 153A:

 21 months from the end 
of the financial year in 
which last authorisation 
for search u/s. 132 or 
requisition u/s. 132A is 
executed

2) For the other person 
referred to in section 
153C:

 21 months (as in pt. 1 
above) or 9 months from 
the end of the financial 
year in which the books, 
etc. requisitioned are 
handed over u/s. 153C, 
whichever is later.

3)  Where reference is 
made to the TPO 
during the course 
of such assessment 
or reassessment 
proceedings:

a) For the person referred to 
in section 153A:

 33 months from the end 
of the financial year in 
which last authorization 
for search u/s. 132 or 
requisition u/s. 132A is 
executed.

  

1)  For the person referred to in section 
153A:

a)  For authorisation or requisition executed 
during FY 2018-19:

 18 months from the end of the nancial 
year in which last authorisation for 
search u/s. 132 or requisition u/s. 132A 
is executed

b)  For authorisation or requisition executed 
during FY 2019-20 or subsequent years:

 12 months from the end of the nancial 
year in which last authorisation for 
search u/s. 132 or requisition u/s. 132A 
is executed

2)  For the other person referred to in section 
153C:

a)  For authorisation or requisition executed 
during FY 2018-19:

 18 months (as in pt. 1.a above) or 12 
months from the end of the nancial year 
in which the books, etc. requisitioned 
are handed over u/s. 153C, whichever is 
later.

b)  For authorisation or requisition executed 
during FY 2019-20 or subsequent years:

 12 months (as in pt. 1.b above) or 12 
months from the end of the nancial year 
in which the books, etc. requisitioned 
are handed over u/s. 153C whichever is 
later.
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Sr. 
No.

Section Provision Existing time limit Proposed time limit

b) For the other person 
referred to in section 153C:

 33 months (as in pt. 3.a 
above) or 21 months from 
the end of the financial 
year in which the books, 
etc. requisitioned are 
handed over u/s. 153C, 
whichever is later

3)  Where reference is made to the TPO 
during the course of such assessment or 
reassessment proceedings:

 Respective period shall be extended by 12 
months.

7 155 
(14A)

Time limit for submission 
of details to the AO 
for allowing credit of 
disputed foreign tax 

No such provision exists 
currently

6 months from the end of the month in which 
the dispute relating to the payment of foreign 
tax is settled.

Customs, Excise and Service Tax
Sr. 
No.

Section Provision Existing time limit Proposed time limit

1 28I(6) of Customs 
Act, 1962; 23D(6) 
of Central Excise 
Act, 1944; 96D(6) of 
Finance Act, 1994

Time limit for 
pronouncement of 
ruling by Authority 
for Advance Ruling

90 days from receipt 
of application

6 months from 
receipt of 

application.

2 127C(5A) of Customs 
Act, 1962; 32F(5A) of 
Central Excise Act, 
1944

Time limit for 
rectification of 
error apparent on 
the face of record 
by Settlement 
Commission

No such provision 
exists currently

3 months from the 
date of passing the 

order u/s. 127C(5) or 
32F(5).

3 Rule 21(2) of Central 
Excise Rules, 2002

Time limit for 
granting remission 
of duty

No such provision 
exists currently

3 months

4 Rule 10(4) of 
CENVAT Credit 
Rules, 2004

Time limit for 
approving transfer 
of CENVAT credit in 
certain cases

No such provision 
exists currently

3 months

The true measure of any society can be found in how it treats its most vulnerable members.

— Mahatma Gandhi
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CA Rajiv Luthia & Mr. Bhavesh Khona

PREAMBLE
Departing from the colonial era tradition 
of presenting the Union Budget on the last 
working day of February, the Hon’ble Finance 
Minister Shri Arun Jaitley presented the 4th 
Budget of the present NDA Government on 
1st February, 2017.

In recently released statistics, the World Bank 
has pared India’s growth forecast for F.Y. 
2016-17 to 7% from earlier estimate of 7.6% 
attributing it partly to demonetisation of 
specified high value currency notes.

Considering weakened economy in the wake 
of demonetisation, dropping demand and 
surging crude oil prices, Union Budget, 2017 
has assumed material significance for the 
Government and the common public alike. 

The Union Budget, 2017 has continued the 
Government’s ongoing reforms agenda whilst 
abstaining from any surprises. Instead of 
focusing on freebies and subsidies, the budget 
has focused intervening in certain sectors 
like low cost housing, direct taxes, land and 
property and rural infrastructure. 

On the Indirect Taxes front, the Hon’ble FM 
has abstained himself from making much of 
the tinkering given that India is on the brink 
of introduction of GST.

Analysis of Finance Bill, 2017  
Provisions related to Service Tax

In this article,  the authors have tried to 
analyse the amendments in Service Tax 
provisions proposed by the Finance Bill, 2017, 
relevant Notifications and Circulars.

ANALYSIS AND IMPACT OF 
AMENDMENTS

Tax rate
• Effective tax rate remains unchanged 

at 15% consisting of Service Tax 14%, 
Swachh Bharat Cess (“SBC”) 0.5% and 
Krishi Kalyan Cess 0.5% (“KKC”).

Amendments effective from 2nd February, 2017

Education 
• Presently, Entry No. 9B(a) of 

Notification No. 25/2012-ST dated 
20th June, 2012 (hereinafter referred 
to as “Mega Exemption Notification”) 
grants exemption to services provided 
by Indian Institutes of Management 
(“IIM”) to their students, by way two-
year full time residential Post Graduate 
Programmes in Management for the Post 
Graduate Diploma in Management, to 
which admissions are made on the basis 
of Common Admission Test (CAT), 
conducted by IIM.
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 The said entry is amended to omit 
the reference to term “residential” 
hence non-residential Post Graduate 
Programmes would also be eligible for 
exemption.

Passenger transportation through Air
• Based on one of the objectives of 

National Civil Aviation Policy (“NCAP”) 
2016, the Central Government had 
unveiled a Regional Connectivity 
Scheme (“RCS”) known as UDAN (Ude 
Desh ka Aam Nagrik) during October, 
2016.

 The said RCS is basically an initiative to 
promote affordable flying and increase 
the air connectivity. Under the RCS, 
the Government will  make flying 
much cheaper so that more and more 
passengers avail flights especially from 
unserved airport, so that air connectivity 
is utilised and expanded.

 Vide  Notification No. 38/2016-ST 
dated 30th August, 2016, the Central 
Government had granted abatement 
of 90% to the services of transport 
of passengers, with or without 
accompanied belongings, by air, 
embarking from or terminating in a RCS 
Airport subject to fulfilment of certain 
conditions.

 In order to further incentivise the air 
transport operators under the said 
scheme, Entry No. 23A is inserted in 
Mega Exemption Notification to grant 
exemption to services provided to 
the Government by way of transport 
of passengers, with or without 
accompanied belongings, by air, 
embarking from or terminating at a RCS 
Airport, against consideration in the 
form of Viability Gap Funding (VGF). 

 The said exemption will be available 
for a period of 1 year from the date of 

commencement of operations of the RCS 
Airport as notified by the Ministry of 
Civil Aviation.

Life Insurance service
• Entry No. 26D is inserted in Mega 

Exemption Notification to grant 
exemption to services of life insurance 
business provided or agreed to be 
provided by the Army, Naval and 
Air Force Group Insurance Funds to 
members of the Army, Navy and Air 
Force, respectively, under the Group 
Insurance Schemes of the Central 
Government.

CENVAT Credit
• Presently, banking companies and 

financial companies including NBFC 
have an option of claiming full 
CENVAT Credit and paying 7% of 
value of exempted services u/r. 6(3) 
of the CENVAT Credit Rules, 2004 
(hereinafter referred to as “CCR”) or 
to proportionately reverse CENVAT 
Credit attributable to exempt services 
under Rule 6(3A) of the CCR. The above 
options are in addition to the option of 
claiming 50% of eligible CENVAT Credit 
u/r. 6(3B) of CCR.

 Explanation I(e) to Rule 6(3D) of CCR 
provides that “value. of exempted 
service” for the purpose Rule 6(3) and 
Rule 6(3A) shall not include the interest 
or discount being value of services by 
way of extending deposits, loans or 
advances.

 A proviso is now inserted to provide 
that the said explanation shall not 
apply to a banking company and a 
financial institution including a NBFC, 
engaged in providing services by  
way of extending deposits, loans or 
advances.
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 With this amendment, banking company 
and a financial institution including a 
NBFC, engaged in providing services 
by way of extending deposits, loans 
or advances would have to include 
the interest or discount in the value of 
exempted service for the purpose of 
determining the amount payable under 
Rule 6(3) or reversal of CENVAT u/r 
6(3A) of CCR.

• Rule 10 of CCR provides for transfer of 
unutilised CENVAT Credit in certain 
situations such as shifting of factory, 
transfer of business on account of sale, 
merger, amalgamation etc. 

 Such transfer of unutilised CENVAT 
Credit is allowed subject to condition 
that the stock of inputs or the capital 
goods is also transferred along with the 
factory/business premises to the new 
site/ownership and the same are duly 
accounted for to the satisfaction of the 
AC/DC of the Central Excise.

 The said rule is now amended to 
provide that such transfer of CENVAT 
Credit shall be allowed by AC/DC 
within 3 months from the date of receipt 
of application for such transfer.

 The Principal Commissioner or 
Commissioner of Central Excise is 
empowered to extend the said period 
by a further period up to 6 months 
on sufficient cause being shown and 
reasons to be recorded in writing.

Amendments effective from enactment of 
Finance Bill, 2017

Research and Development Cess
• Presently, Notification No. 14/2012-

ST dated 17th March, 2012 grants 
exemption to taxable services involving 
import of technology from so much of 
the service tax leviable thereon as is 

equivalent to the amount of cess payable 
on the said import of technology under 
the Research and Development Cess Act, 
1986.

 It  is proposed to repeal the said 
Research and Development Cess Act, 
1986 w.e.f. 1st April, 2017.

 Consequently, R & D Cess will  not 
be payable on import of technology. 
Full Service Tax, wherever applicable, 
would be payable on import of such 
technology. 

Process amounting to manufacture
• Presently, services way by of carrying 

out any process amounting to 
manufacture or production of goods 
excluding alcoholic liquor for human 
consumption are covered under the 
Negative List u/s. 66D(f).

 It is proposed to omit the said entry 
from Negative List.  However, the 
said service would continue to remain 
exempt under Entry No. 30 of Mega 
Exemption Notification.

 Consequently, the definition of 
“process amounting to manufacture 
or production of goods” contained in 
Section 65B(40) is omitted and contained 
under clause (ya) of the said Mega 
Exemption Notification.

Advance Ruling
• It is proposed to merge the Authority for 

Advance Ruling (AAR) for Income Tax 
with AAR for Customs, Central Excise 
and Service Tax; and create common 
AAR. For this purpose, Section 96A(d) is 
proposed to be amended to provide that 
“authority” for the purpose of Advance 
Ruling shall be the authority as defined 
in Section 28E(e) of the Customs Act, 
1962 read with Section 245-O of the 
Income-tax Act, 1961.
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 Presently, Section 96B provides that no 
proceeding before, or pronouncement of 
advance ruling would be invalidated on 
the ground merely due to any vacancy 
or defect in the constitution of the 
Authority. The said section is omitted 
since similar provisions are already 
contained in Section 245-P of the Income 
Tax Act, 1961.

 The filing fees for making an application 
for seeking AAR is proposed to be 
increased from ` 2,500/- to ` 10,000/-.

 The time limit for pronouncing the 
advance ruling is proposed to be 
increased from 90 days to 6 months from 
the date of receipt of application.

 Further, Section 96HA is proposed to 
be inserted to provide for transfer of 
existing applications and proceedings 
pending before erstwhile Authority as 
on the date of presidential assent to new 
Authority.

Long-term lease
• Applicability of Service Tax on premium 

paid for long-term leases has always 
been a debatable issue. 

 Hon’ble New Delhi CESTAT in the 
case of Greater Noida Industrial 
Development Authority vs. CCE 
(2014-TIOL-1741-CESTAT-DELHI) has 
held that upfront lease premium or 
salami paid by the lessee to the lessor 
for transfer of interest in the property 
from the lessor to the lessee cannot be 
taxed under the category of Renting of 
Immovable Property.

 Vide  Notification No.41/2016-ST 
dated 22nd September, 2016, Central 
Government had granted exemption 
from levy of Service Tax to one time 
upfront amount (called as premium, 
salami, cost, price, development charges 

or by any other name) received by State 
Government Industrial Development 
Corporations/ Undertakings for 
providing taxable services by way of 
granting long-term (30 years or more) 
lease of industrial plots to industrial 
units.

 With a view to settle the disputes arising 
in the period prior to such exemption, 
Section 104 is proposed to be inserted 
to give retrospective exemption to such 
services rendered during the period 
from 1st June, 2007 to 21st September, 
2016.

 It  is also proposed to grant refund 
of such service tax which has been 
collected but which would not have 
been collected during the material 
period owing to such exemption. The 
claim for such refund needs to be filed 
within 6 months of date of enactment of 
Finance Bill, 2017.

Life insurance service
• Section 105 is proposed to be inserted to 

give retrospective exemption to services 
of life insurance business provided by 
the Army, Naval and Air Force Group 
Insurance Funds to members of the 
Army, Navy and Air Force, respectively, 
under the Group Insurance Schemes 
of the Central Government during the 
period from 10th September, 2004 to 1st 
February, 2016. It appears that through 
oversight exemption is not granted for 
the period from 2nd February, 2016 
to 1st February, 2017. One may expect 
corrigendum in this regard.

 It  is also proposed to grant refund 
of such service tax which has been 
collected but which would not have 
been collected during the material 
period owing to such exemption. The 
claim for such refund needs to be filed 
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within 6 months of date of enactment of 
Finance Bill, 2017.

Construction service
• Section 66E(h) covers service portion in 

the execution of a works contract under 
Declared Services.

 Rule 2A of the Service Tax 
(Determination of Value) Rules, 2006 
(hereinafter referred to as the “Valuation 
Rules”) provides for valuation 
mechanism for determining service 
portion in execution of works contract.

 Hon’ble Delhi High Court in the case 
of Suresh Kumar Bansal & Others vs 
UOI & Others (2016-TIOL-1077-HC-
DEL-ST) has held that sale of under 
construction flats/units is a works 
contract service and levy fails in 
such case due to absence of valuation 
mechanism to exclude value of land 
while working out value of taxable 
services in this regard. 

 To overcome this decision, following 
amendments are proposed in Valuation 
Rules:

– Rule 2A(i) is proposed to be 
amended retrospectively w.e.f. 
1st July, 2010 so as to make it 
clear that value of service portion 
in execution of works contract 
involving transfer of goods 
and land or undivided share of 
land, as the case may be, shall 
not include value of property in  
such land or undivided share of 
land.

– Similarly, it is proposed to amend 
Rule 2A(ii) providing alternative 

valuation mechanism for valuing 
Works Contract Services. It 
proposes to value such services 
at 25% or 30% of contract value 
respectively for the period from 
1st July, 2010 and onwards.

Settlement Commission
• It is proposed that application to 

Settlement Commission can also be 
made by any person against whom 
proceedings are initiated in respect of 
case relating to another assessee which 
has been settled or is pending before the 
Settlement Commission. 

 Settlement Commission, may at any 
time within 3 months from the date of 
passing order u/s. 32F(5) of the Central 
Excise Act,1944, amend such order to 
rectify any error apparent from record 
either suo motu or when brought to it’s 
notice by specified person or applicant. 
However, any such amendment having 
effect of enhancing liability of the 
applicant shall not be made without 
granting reasonable opportunity of 
being heard to the applicant. 

CONCLUSION:
The Hon’ble Finance Minister has made many 
welcome amendments to settle the pending 
disputes and clarified various provisions 
under Service Tax. In a way, authors feel this 
budget is positive as it focuses on increasing 
consumption, infrastructure development and 
overall growth of economy. 

Overall, the Budget builds positive sentiments 
that the Government is committed to boost 
economic growth of the nation. 

Speak only if it improves upon the silence.

— Mahatma Gandhi
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CA Vasant K. Bhat

With the GST roll out in mind, Hon’ble Finance Minister has not considered any major amendments 
in Indirect tax laws. There is no change in the peak rate of excise duty and it continues to be 12.5% 
ad valoem. In the Central Excise law, very few changes have been made which are as under.

1. Increase in additional duty of pan masala and tobacco products: 

a. Earlier few pan masala and tobacco products enjoyed partial exemption on additional 
duty of excise (commonly known as health cess/ surcharge) vide exemption noti cation 
06/2005-CE. Now, the effective rate of addition duty of excise levied on various tobacco 
and pan masala products have been increased by reducing the given exemption to some 
extent.

 The revised rates are as follows:

Commodity CETH

(%) (%)

Pan Masala 2106 90 20 6 9

Gutkha 2403 99 90 6 12

Unmanufactured Tobacco bearing a 
brand name

2401 4.2 8.3

Chewing Tobacco 2403 99 10 6 12

Zarda Scented Tobacco 2403 99 30 6 12

[Noti cation No. 3/2017-Central Excise, dated 2-2-2017 effective from 2-2-2017]

b. Further, cigarettes are considered to be sin products and always attracts higher taxes 
and year-on-year there will be increase in the tax. There is no change in the Basic Excise 
Duty leviable under the First Schedule to the Central Excise Tariff Act, 1985 and the 
NCCD leviable under Seventh Schedule to the Finance Act, 2001 (Refer clause 146 of the  
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Finance Bill). The changes in additional duty of excise rates on cigarettes are summarised 
below. 

Tariff Item
(`

2402 20 10 Non- lter not exceeding 65 mm 215 311
2402 20 20 Non-filter exceeding 65 mm but not 

exceeding 70 mm
370 541

2402 20 30 Filter not exceeding 65 mm 215 311
2402 20 40 Filter exceeding 65 mm but not 

exceeding 70 mm
260 386

2402 20 50 Filter exceeding 70 mm but not 
exceeding 75 mm

370 541

2402 20 90 Other 560 811

a. Earlier in case of pan masala (tobacco) products, rate of excise duty was prescribed on 
machine capacity basis vide noti cation 42/2008-CE and 16/2010-CE dated 27th Feb, 2010.

 Noti cation 04/2017-CE and 07/2017-CE has been issued to increase the rate of duty 
prescribed for various pan masala and chewing tobacco products respectively on which 
duty of excise levied on machine capacity basis.

 

b. Further, Basic Excise Duty on other tobacco products falling under Heading 2402 is being 
increased as under (Refer Clause 118 of the Finance Bill): 

Tariff Item

2402 10 10 Cigars and cheroots 12.5% or ` 3,755, 
whichever is higher

12.5% or ` 4,006, 
whichever is higher

2402 10 20 Cigarillos 12.5% or ` 3,755, 
whichever is higher

12.5% or ` 4,006, 
whichever is higher

2402 90 10 Cigarettes of tobacco 
substitutes

` 3,755 ` 4,006

2402 90 20 Cigarillos of tobacco 
substitutes

12.5% or ` 3,755, 
whichever is higher

12.5% or ` 4,006 
whichever is higher

2402 90 90 Others of tobacco 
substitutes

12.5% or ` 3,755, 
whichever is higher

12.5% or ` 4,006 
whichever is higher

Excise duty exemption has been given, in excess of 6% on machinery including instruments, 
apparatus and appliances, transmission equipment and auxiliary equipment (including those 
required for testing and quality control) and components required for initial setting up of fuel 
cell based system for generation of power or for demonstration purposes or balance of systems 
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operating on bio-gas or bio-methane or by 
product hydrogen, subject to the production of a 
certi cate from an of cer not below the rank of 
a Deputy Secretary to the Government of India 
in the Ministry of New and Renewable Energy 
recommending the grant of this exemption 
and certifying that these items are required for 
the said project and an undertaking from the 
manufacturer regarding its compliance.

Excise duty rate on handmade paper rolled 
biris and machine made paper rolled bidis [both 
falling under tariff item 2403 19 29] is being 
increased from ` 21 per thousand to ` 28 per 
thousand and from ` 21 per thousand to ` 78 per 
thousand respectively. 
However, there is no change in Basic Excise Duty 
rate on other goods falling under Tariff Item 
2403 19 29, which will continue to be ` 21 per 
thousand. 

 

Earlier certain Fertilisers falling under Chapter 
Heading 31 were subjected to 1% excise duty and 
other Fertilizers were exempt under Noti cation 
No.12/2012-Central Excise dated 17-3-2012. 
In the Budget, Animal or Vegetable Fertilizers 
falling under Chapter Heading 3101 have been 
exempted from 1% excise duty. 

 

Excise duty is being exempted on Catalyst 
[3815 90 00] and Resin [3909 40 90] for use in 
the manufacture of cast components of Wind 
Operated Electricity Generator subject to actual 
user condition. 

The exemption will be valid till 30th June, 2017.

 

Excise duty on Membrane Sheet and Tricot/ 
Shaper, falling under Tariff Item 39211900, for 
use in the manufacture of Reverse Osmosis (RO) 
membrane for household type filters is being 
reduced from 12.5% to 6% subject to actual user 
condition.

The exemption will be valid till 30th June, 2017.

 

Earlier Solar Tempered Glass for use in the 
manufacture of (a) solar photovoltaic cells or 
modules, (b) solar power generating equipment 
or systems, (c) flat plate solar collectors were 
exempt from excise duty. 

In the Budget, the Solar Tempered Glass for 
use in the manufacture of the above goods and 
additionally (d) solar photovoltaic module and 
panel for water pumping and other applications, 
have been subjected to 6% excise duty based on 
actual user condition. 

This 6% concessional excise duty will be valid till 
30th June, 2017. 
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The excise duty is being reduced from 12.5% 
to 6% on Parts/Raw Material for use in the 
manufacture of Solar Tempered Glass, for use in 
(a) solar photovoltaic cells or modules; (b) solar 
power generating equipment or systems, (c) at 
plate solar collectors, or (d) solar photovoltaic 
module and panel for water pumping and other 
applications, subject to actual user condition. 

This 6% concessional excise duty will be valid till 
30th June, 2017. 

 

Earlier duty was exempt unconditionally on 
Waste and Scrap of precious metals or metals 
clad with precious metals, arising in course of 
manufacture of goods. 

In the budget a condition is being added to 
the exemption that no credit of input or input 
services or capital goods has been availed by 
manufacturers of such goods, if the exemption 
is to be availed. 

 

Earlier duty was exempt un-conditionally on 
Strips, Wires, Sheets, Plates and Foils of Silver. 

In the Budget a condition is being added to 
the exemption that no credit of input or input 

services or capital goods has been availed by 
manufacturers of such goods.

Earlier duty was exempt unconditionally on 
Articles of Silver Jewellery, other than those 
studded with diamond, ruby, emerald or 
sapphire.

In the Budget, a condition is being added to 
the exemption that no credit of input or input 
services or capital goods has been availed by 
manufacturers of such goods.

 

Earlier duty was exempt unconditionally on 
Silver Coins of purity 99.9% and above, bearing 
a brand name when manufactured from silver 
on which appropriate duty of customs or excise 
had been paid. 

In the Budget, a condition is being added to 
the exemption that no credit of input or input 
services or capital goods has been availed by 
manufacturers of such goods.
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Excise duty is being exempted on Micro ATMs as 
per standards version 1.5.1, ngerprint reader/ 
scanner, and Iris Scanner miniaturised POS card 
reader for mPOS (other than Mobile phone or 
Tablet Computer). Further, excise duty is also 
being exempted on parts and components for 
manufacture of these devices, subject to actual 
user condition. 

This exemption from excise duty will be valid till 
30th June, 2017. 

 

Earlier 6% concessional excise duty was 
applicable to LED (Light Emitting Diode) driver 
and MCPCB (Metal Core Printed Circuit Board) 
for use in the manufacture of LED lights and 

xtures or LED lamps.

In the Budget, the exemption is being extended 
to all parts for use in the manufacture of LED 
lights or xtures including LED Lamps subject 
to actual user condition. 

The concessional excise duty will be valid till 
30th June, 2017. 

The excise duty is payable on tobacco products 
including pan masala under Compounding Levy 
Scheme i.e., based on the capacity of machines 
per month. Pan Masala Packing Machines 

(Capacity Determination and Collection of 
Duty) Rules, 2008 and Chewing Tobacco and 
Unmanufactured Tobacco Packing Machines 
(Capacity Determination and Collection of Duty) 
Rules, 2010 provides for ratio/break up of total 
levy in to Basic Excise Duty, Additional Excise 
Duty and National Calamity Contingent Duty. 
Since the total duty is being increased on the 
said goods in the current budget, Notification 
No. 2/2017-Central Excise (N.T.) and Noti cation 
No. 3/2017-Central Excise (N.T.), both dated 
2-2-2017 have been issued to provide for the 
bifurcation of total duty on the said products 
into Basic Excise Duty, Additional Excise Duty 
and National Calamity Contingent Duty.

AMENDMENT TO CENTRAL EXCISE RULES, 
2002 

The authority to whom application is made for 
remission of duty under Rule 21 of CER, 2002 is 
required to decide on the application within 3 
months from the date of its receipt.

It may, on sufficient cause being shown, be 
further increased by next higher authority. But 
such extension shall not be allowed beyond six 
months.

This is effective from 2-2-2017.

a. CENVAT Credit Rules, 2004,

b. Advance Ruling,

c. Settlement Commission

are given along with the budget proposals/
changes relating to service tax.
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Aditya Ajgaonkar, Advocate

1. Investment of Trust-money 

Current Provisions – Sec. 20, Indian Trusts Act, 
1882
Where the trust-property consists of money and cannot 
be applied immediately or at an early date to the purposes 
of the trust, the trustee shall, subject to any direction 
contained in the instrument of trust, invest the money 
in any of the securities or class of securities expressly 

Gazette : 

Provided that where there is a person competent to 
contract and entitled in possession to receive the income 
of the trust-property for his life, or for any greater estate, 
no investment in any of the securities or class of securities 
mentioned above shall be made without his consent in 
writing. 

Explanation.—For the purposes of this section, the 
expression "securities" shall have the same meaning as 
assigned to it in clause (h) of section 2 of the Securities 
Contracts (Regulation) Act, 1956.

Proposed Amendment – As per Finance  
Bill, 2017
Clauses 129 and 130 seek to amend section 20 
of the Indian Trusts Act, 1882 [as substituted by 
section 2 of the Indian Trusts (Amendment) Act, 
2016], relating to investment of trust money. so as 
to provide that the trustee can make investment 
of such money as expressly authorised by the 
instrument of trust or in any of the securities or class 
of securities as speci ed by the Central Government 

by noti cation in the Of cial Gazette. It is further 
proposed to amend the proviso to the said section 
so as to omit the expression "in any of the securities 
or class of securities mentioned above" occurring 
therein, which is consequential in nature. This 
amendment shall come into force on such date as 
the Central Government may, by noti cation in the 
Of cial Gazette, appoint.

Impact analysis of the proposed amendment 
The amendment sought to be done by Clauses 129 
& 130 of the Finance Bill, 2017 is two fold in nature. 
There is a subtle amendment sought to be made in 
Section 20 of the Indian Trusts Act, 1882 as well as 
the proviso to the same. 

The subtle amendment seems to be proposing 
to replace the word ‘shall’ as it stands today to 
the word ‘can’, signalling a possible widening of 
discretion with the trustee to ‘make investment of 
such money as expressly authorised by the instrument 
of trust or in any of the securities or class of securities 

. In effect this could allow 
trustees to apply the funds for faster mobilization 
as for better achieving the objectives of the trust in 
sync with the objects and methods prescribed by 
the instrument of trust (trust deed in the relevant 
cases). However, this discretion of the trustee is not 
indiscriminate and requires ‘express’ authorization 
by the instrument of trust. The use of the word ‘can’ 
also implies that making the investment of such 
money by itself would be discretionary and the 
trustee could also exercise the option of not making 

Amendment in Allied Laws
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the investment and may keep money that forms a 
part of the trust property in the liquid form even if 
such money cannot be applied immediately or at 
an early date for the purposes of the trust. Ergo, it 
would seem that the investing of money that is the 
subject matter of Section 20 of the Indian Trusts Act, 
1882 as per the provisions of the aforesaid section 
of the aforesaid Act would no longer be mandatory 
after the proposed amendment shall be notified. 
As a natural extension of the said amendment, the 
resultant proviso will read as follows “Provided that 
where there is a person competent to contract and entitled 
in possession to receive the income of the trust-property 
for his life, or for any greater estate, no investment shall 
be made without his consent in writing.” In short, 
the Finance Bill, 2017 seeks to do away with the 
requirement of investment being made in any of 
the securities or class of securities as speci ed by the 
Central Government. 

Current Provisions – Sec. 7, Indian Post Office 
Act, 1898
(1)  The Central Government may, by noti cation 

in the Of cial Gazette, x the rates of postage 
and other sums to be charged in respect of 
postal articles sent by the inland post under 
this Act, and may make rules as to the scale 
of weights, terms and conditions subject to 
which the rates so xed shall be charged:

 Provided that the highest rate of postage 
when prepaid, shall not exceed the rate set 
forth for each class of postal articles in the 
First Schedule 

(2)  Unless and until such noti cation as aforesaid 
is issued, the rates set forth in the said 
Schedule shall be the rates chargeable under 
this Act.

(3)  The Central Government may, by noti cation 
in the Of cial Gazette, declare what packets 
may be sent by the inland post as book, 
pattern and sample packets within the 
meaning of this Act

Proposed Amendment – As per Finance  
Bill, 2017
Clauses 131 and 132 of the Bill seek to amend 
Section 7 of the Indian Post Of ce Act, 1898 relating 
to power to x rates of inland postage.

It is proposed to substitute the proviso to sub-
section (1) of the said section of the said Act so as 
to provide that till the issuance of notification in 
the Official Gazette, by the Central Government, 
to x the rates of postage and other sums of postal 
articles, in accordance with provisions of sub-section 
(1) of the said section, the rates set forth in the First 
Schedule shall be the rates chargeable under the 
said Act.

It is further proposed to omit sub-section (2) of the 
said section which is consequential in nature.

These amendments will take effect from 1st April, 2017.

Impact analysis of the proposed amendment 
Clauses 131 and 132 of the Finance Bill, 2017 seem 
to be merely consolidating Section 7 (1) & (2) of the 
Indian Post Of ce Act. The proposed amendment 
clearly mentions that it seeks to provide that till the 
issuance of the noti cation in the Of cial Gazette 
by the Central Government to x rates of postage 
and other sums of postal articles ‘in accordance 
with provisions of sec-section (1)’ of the said section, 
the rates set forth in the rst schedule shall be the 
rates chargeable under the said Act. These rates of 
postage (as per first schedule) are the maximum 
permissible as per the proviso to Sec. 7 (1) of the 
Indian Post Of ce Act, 1898 if the postage is prepaid. 
However, in the absence of a Central Government 
notification setting out specific rates of postage, 
the rates as prescribed by the first schedule shall 
automatically apply. As Sec. 7 (2) of the Indian Post 
Of ce Act, 1898 provided for the same. 

Current Provisions – Sec. 29C The Representation 
of the People Act, 1951 
29C. Declaration of donation received by the 
political parties.—
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(1)  The treasurer of a political party or any other 
person authorised by the political party 
in this behalf shall, in each financial year, 
prepare a report in respect of the following, 
namely:

(a)  The contribution in excess of twenty 
thousand rupees received by such 
political party from any person in that 

nancial year;

(b)  The contribution in excess of twenty 
thousand rupees received by such 
political party from companies other 
than Government companies in that 

nancial year.

(2)  The report under sub-section (1) shall be in 
such form as may be prescribed.

(3)  The report for a financial year under  
sub-section (1) shall be submitted by the 
treasurer of a political party or any other 
person authorised by the political party in 
this behalf before the due date for furnishing 
a return of its income of that financial year 
under section 139 of the Income-tax Act, 1961 
(43 of 1961), to the Election Commission.

(4)  Where the treasurer of any political party or 
any other person authorised by the political 
party in this behalf fails to submit a report 
under sub-section (3) then, notwithstanding 
anything contained in the Income-tax Act, 
1961 (43 of 1961), such political party shall not 
be entitled to any tax relief under that Act.

(Current Provisions – Section 31, The Reserve 
Bank of India Act, 1934) 
Issue of demand bills and notes.

[(1)]  No person in [India] other than the Bank 
or, as expressly authorised by this Act, the 
[Central Government] shall draw, accept, 
make or issue any bill of exchange, hundi, 
promissory note or engagement for the 
payment of money payable to bearer on 
demand, or borrow, owe or take up any sum 
or sums of money on the bills, hundis or 

notes payable to bearer on demand of any 
such person: 

 Provided that cheques or drafts, including 
hundis, payable to bearer on demand or 
otherwise may be drawn on a person’s 
account with a banker, shroff or agent. 

[(2)  Notwithstanding anything contained in 
the Negotiable Instruments Act, 1881, no 
person in [India] other than the Bank or, 
as expressly authorised by this Act, the 
Central Government shall make or issue any 
promissory note expressed to be payable to 
the bearer of the instrument.] 

Proposed Amendment – As per Finance  
Bill, 2017
Clauses 135 and 136 of the Bill seek to amend 
section 29C of the Representation of the Peoples Act, 
1951 relating to declaration of donation received by 
the political parties. Sub-section (3) of section 29C 
of the Representation of the Peoples Act, 1951, inter 
alia, provides that every political party shall furnish 
a report to the Election Commission with regard to 
the details of contributions received by it in excess 
of twenty thousand rupees from any person in order 
to avail the income-tax relief as per the provisions 
of Income-tax Act, 1961. It is proposed to provide 
that the contributions received by way of "electoral 
bond" shall be excluded from the scope of sub-
section (3) of section 29C of the said Act. It is also 
proposed to de ne the term "electoral bond" which 
is consequential in nature.

Clauses 133 and 134 of the Bill seek to amend 
section 31 of the Reserve Bank of India Act, 1934 
relating to issue of demand bills and notes. It 
is proposed to insert a new sub-section (3) to 
the said section so as to provide that the Central 
Government may authorise any scheduled bank to 
issue electoral bond as referred to in the proposed 
clause (d) of the rst proviso to section 13A of the 
Income-tax Act.

It is also proposed to de ne the expression “electoral 
bond”.
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2017 
The existing provisions of section 13A of the Act, 
inter alia provides that political parties that are 
registered with the Election Commission of India, 
are exempt from paying income tax. To avail the 
exemption, the political parties are required to 
submit a report to the Election Commission of India 
as mandated under sub-section (3) of section 29C of 
the Representation of the Peoples Act, 1951 (43 of 
1951) furnishing the details of contributions received 
by a political party in excess of ` 20,000 from any 
person. However, under existing provisions of the 
Act, there is no restriction of receipt of any amount 
of donation in cash by a political party.

Secondly, a political party is also required to file 
its return of income under section 139(4B) of the 
Act, if its income exceeds the maximum amount 
not chargeable to tax (without considering the 
exemption under section 13A). However, ling of 
the return is not a condition precedent for availing 
exemption under the said section. In order to 
discourage the cash transactions and to bring 
transparency in the source of funding to political 
parties , it is proposed to amend the provisions of 
section 13A to provide for additional conditions for 
availing the bene t of the said section which are as 
under:

(i) No donations of ` 2,000/- or more is received 
otherwise than by an account payee cheque 
drawn on a bank or an account payee bank 
draft or use of electronic clearing system 
through a bank account or through electoral 
bonds,

(ii) Political party furnishes a return of income 
for the previous year in accordance with the 
provisions of sub-section (4B) of section 139 
on or before the due date under section 139.

Further, in order to address the concern of 
anonymity of the donors, it is proposed to amend 
the said section to provide that the political parties 
shall not be required to furnish the name and 
address of the donors who contribute by way of 
electoral bond.

This amendment will take effect from 1st April, 
2018 and will, accordingly, apply in relation to 
Assessment Year 2018-19 and subsequent years.

Impact and analysis of the proposed amendment 
A welcome aspect of the 2017 Finance Bill was the 
radical reform purported to be brought about in 
the eld of election funding. Indian politics is often 
perceived to be a breeding ground for corruption 
and black money. As per the International NGO 
Transparency International, India ranks 79th along 
with Belarus, Brasil & China in the ‘Corruption 
Perception Index 2016’ even though the data for 
the past 4 years show that there are has been 
improvement (As per the Transparency International 
Website). The perception of corruption in a 
globalised world can be as damaging as corruption 
itself and the steps taken by the Government 
are a welcome change in the right direction. The 
objectives of the Government are made obvious 
by the speech rendered by the Hon’ble Finance 
Minister while presenting the Union Budget:

“India is the world’s largest democracy. Political 
parties are an essential ingredient of a multiparty 
Parliamentary democracy. Even 70 years after 
Independence, the country has not been able to 
evolve a transparent method of funding political 
parties which is vital to the system of free and fair 
elections. An attempt was made in the past by 
amending the provisions of the Representation of 
Peoples Act, the Companies Act and the Income-
Tax Act to incentivise donations by individuals, 
partnership rms, HUFs and companies to political 
parties. Both the donor and the donee were granted 
exemption from payment of tax if the accounts 
were transparently maintained and returns were 

led with the competent authorities. Additionally, 
a list of donors who contributed more than  
` 20,000/- to any party in cash or cheque is required 
to be maintained. The situation has only marginally 
improved since these provisions were brought into 
force. Political parties continue to receive most of 
their funds through anonymous donations which 
are shown in cash. An effort, therefore, requires to 
be made to cleanse the system of political funding 
in India. Donors have also expressed reluctance in 
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donating by cheque or other transparent methods 
as it would disclose their identity and entail adverse 
consequences. I, therefore, propose the following 
scheme as an effort to cleanse the system of funding 
of political parties:

a) In accordance with the suggestion made 
by the Election Commission, the maximum 
amount of cash donation that a political party 
can receive will be ` 2,000/- from one person.

b) Political parties will be entitled to receive 
donations by cheque or digital mode from 
their donors.

c) As an additional step, an amendment is 
being proposed to the Reserve Bank of 
India Act to enable the issuance of electoral 
bonds in accordance with a scheme that 
the Government of India would frame in 
this regard. Under this scheme, a donor 
could purchase bonds from authorised 
banks against cheque and digital payments 
only. They shall be redeemable only in the 
designated account of a registered political 
party. These bonds will be redeemable within 
the prescribed time limit from issuance of 
bond. 

d) Every political party would have to file 
its return within the time prescribed in 
accordance with the provision of the Income- 
tax Act. 

Needless to say that the existing exemption to the 
political parties from payment of income tax would 
be available only subject to the ful lment of these 
conditions. This reform will bring about greater 
transparency and accountability in political funding, 
while preventing future generation of black money.” 
– (Transcript sourced from ‘The Hindu’).

The restriction on the acceptance of cash above  
` 2,000/- shall go a long way towards checking 
the parallel economy that exists in our country. By 
pushing towards contributions via institutionalized 
channels, the Finance Bill 2017 will de nitely bring 
about a paradigm change in the way election 
funding is conducted in India. Political funding in 

cash per person has been restricted to the maximum 
of ` 2,000/-. Though the amendment is a quantum 
leap forward in the field of restricting political 
funding through cash, it is also a step backward in 
the area of transparency. The amendment to Section 
29C (3) the People’s Representation Act 1951, as per 
the proposal shall exclude ‘Electoral Bonds’. This is 
a de nite step towards opacity in electoral funding. 
Section 29C made it mandatory for a political party 
to disclose any fund received above  ̀20,000/- from 
any person or company in whatever form may it be 
cash or through banking channels. By purporting 
to amend 29C (3) to exclude the disclosure of 
funds received through ‘Electoral bonds’ the 
Government seems to be ushering in opacity and 
providing a workaround with regards the disclosure 
obligations of political parties. In an era where the 
Government is aiming to be more transparent in 
its functioning as is also pushing for transparency 
at large from the people in all financial dealings, 
this proposed amendment can be seen as regressive 
and protectionist as brought out by the speech of 
the Hon’ble Finance Minister himself “Donors have 
also expressed reluctance in donating by cheque 
or other transparent methods as it would disclose 
their identity and entail adverse consequences.” The 
proposed amendment to Section 31 of The Reserve 
Bank of India Act, 1934 is purported to be made to 
facilitate the de nition and issue of such electoral 
bonds that are being introduced as an alternative to 
contributions made in cash.

4. Application of Oil Industry 
Development Fund 

Current Provisions – Section 18(2), The Oil 
Industry (Development) Act, 1974
18(1) There shall be formed a Fund to be called the 
OiI Industry Development Fund and there shall be 
credited thereto …

(2)  The Fund shall be applied –

(a)  For meeting the salaries, allowances, 
honoraria and other remuneration of the 
officers and other employees of the Board 
and of the advisers, consultants or other 
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agencies whose services are availed of by the 
Board;

(b)  For meeting the other administrative expenses 
of the Board;

(c)  For rendering assistance under section 6;

(d)  For repayment of any loans taken by the 
Board or for meeting other liabilities under 
this Act.

Proposed Amendment – As per Finance  
Bill, 2017
Clauses 137 and 138 of the Bill seek to amend 
section 18 of the Oil Industry (Development) Act, 
1974 relating to Oil Industry Development Fund. 
Sub-section (2) of section 18 of the said Act provides 
for application of the Oil Industry Development 
Fund for certain purposes. It is proposed to expand 
the scope of the said section, so as to utilise the said 
Fund for meeting any expenditure incurred by any 
Central Public Sector Undertaking in the oil and gas 
sector, on behalf of the Central Government and 
for meeting expenditure on any scheme or activity 
by the Central Government relating to oil and gas 
sector.

Impact analysis of the proposed amendment 
The purported amendment to the Oil Industry 
Development Fund is to expand the scope of 
application of the said fund for meeting any 
expenditure incurred by any central public sector 
undertaking on behalf of the central government or 
on any scheme or activity by Central Government 
relating to oil and gas sector. As per Section 18 r.w. 
Section 6 of the Oil Industry (Development) Act, 
1974, the utilisation of the funds was limited to 
the discharge of the Administrative functions and 
objects of the Oil Industry Development Board 
as established by Section 3 of the Oil Industry 
(Development) Act, 1974. The proposed amendment 
seeks to expand the scope of utilisation of funds 
by the said Board and place more resources at the 
disposal of the Central Government incurred though 
a public sector enterprise in the Oil and Gas sector 
and for funding and scheme or activity related 

to the oil and gas sector. This amendment shall 
increase the resources available at the disposal at the 
Central government for application in the Oil and 
Gas sector and opens up possibilities of absorption 
of significant costs that the Central Government 
might incurs to give impetus to this sector and may 
also be a precursor to a renewed focus of the Central 
Government on the needs of this sector. 

5. Repeal of Research and 
Development Cess

Current Provisions – Research and Development 
Cess Act, 1986 

Proposed Amendment – As per Finance  
Bill, 2017
Clauses 139 to 142 of the Bill seek to repeal the 
Research and Development Cess Act, 1986.

The Research and Development Cess Act, 1986 
provides for the levy and collection of a cess on all 
payments made for the import of technology for the 
purposes of encouraging the commercial application 
of indigenously developed technology and for 
adapting imported technology to wider domestic 
application and for matters connected therewith or 
incidental thereto. It is proposed to repeal the said 
Act, and to make budgetary allocation for Research 
and Development.

Impact analysis of the proposed amendment 
The repeal of the said Act shall have the effect of 
ending the separate Research and Development 
Cess that was levied by the Government. Instead 
of collecting a separate cess resulting in funds 
earmarked for Research and Development activities 
only, the Central Government shall have greater 

exibility in allocating the funds for research and 
development. As per the discussion of salient 
features of changes made by the Finance Bill 
2017, as per F.No. 334/7/2017 -TRU the following 
consequences shall also follow – “Notification 
No. 14/2012-ST dated 17-3-2012 exempts the 
taxable service involving import of technology 
from so much of the service tax leviable thereon as 
is equivalent to the amount of cess payable on the 
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said import of technology under the Research and 
Development Cess Act, 1986. Consequently, with 
effect from the enactment of the Finance Bill, 2017, 
the exemption from service tax under Noti cation 
No. 14/2012 -ST would be not available to a taxable 
service involving import of technology on which 
Research and Development Cess is not payable. 
Full service tax along with cesses (Swachh Bharat 
Cess and Krishi Kalyan Cess) would be applicable 
to such taxable service.” It is to be noted however 
that as CENVAT credit was not available to the 
taxpayers for the amount of the said cess, it would 
become a cost to the taxpayers. At any rate, the 
repeal of the said Act shall provide some relief in 
the form of compliance requirements to the payers. 
The Repeal of the said Act is also being touted as a 
precursor to the roll out of the highly awaited GST.

6. Amendments to the composition and 

Tribunal

 
Act, 1992 
15K. (1) The Central Government shall by 
notification, establish one or more Appellate 
Tribunals to be known as the Securities Appellate 
Tribunal to exercise the jurisdiction, powers and 
authority conferred on such Tribunal by or under 
this Act [or any other law for the time being in 
force].

(2) The Central Government shall also specify in 
the notification referred to in sub-section (1) the 
matters and places in relation to which the Securities 
Appellate Tribunal may exercise jurisdiction.

15L. A Securities Appellate Tribunal shall consist 
of a Presiding Officer and two other members, 
to be appointed, by notification, by the Central 
Government: Provided that the Securities Appellate 
Tribunal, consisting of one person only, established 
before the commencement of the Securities and 
Exchange Board of India (Amendment) Act, 2002, 
shall continue to exercise the jurisdiction, powers 
and authority conferred on it by or under this Act 

or any other law for the time being in force till two 
other members are appointed under this section.

15M. (1) A person shall not be qualified for 
appointment as the Presiding Officer of the 
Securities Appellate Tribunal unless he–

(a) Is a sitting or retired Judge of the Supreme 
Court or a sitting or retired Chief Justice of 
a High Court; or

(b) Is a sitting or retired Judge of a High Court 
who has completed not less than seven years 
of service as a Judge in a High Court. 

(1A) The Presiding Officer of the Securities 
Appellate Tribunal shall be appointed by the 
Central Government in consultation with the Chief 
Justice of India or his nominee.

(2) A person shall not be quali ed for appointment 
as member of a Securities Appellate Tribunal 
unless he is a person of ability, integrity and 
standing who has shown capacity in dealing with 
problems relating to securities market and has 
qualification and experience of corporate law, 
securities laws, nance, economics or accountancy:

Provided that a member of the Board or any 
person holding a post at senior management level 
equivalent to Executive Director in the Board shall 
not be appointed as Presiding Of cer or Member 
of a Securities Appellate Tribunal during his service 
or tenure as such with the Board or within two 
years from the date on which he ceases to hold 
of ce as such in the Board.

15N. The Presiding Officer and every 
other Member of a Securities Appellate 
Tribunal shall hold office for a term of five 
years from the date on which he enters 
upon his office and shall be eligible for  
reappointment:

Provided that no person shall hold office as the 
Presiding Officer of the Securities Appellate 
Tribunal after he has attained the age of sixty-
eight years:

Provided further that no person shall hold of ce as 
a Member of the Securities Appellate Tribunal after 
he has attained the age of sixty-two years.
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15Q. (2) The [Presiding Officer or any other 
Member] of a Securities Appellate Tribunal shall not 
be removed from his of ce except by an order by 
the Central Government on the ground of proved 
misbehaviour or incapacity after an inquiry made 
by a Judge of the Supreme Court, in which the 
[Presiding Of cer or any other Member] concerned 
has been informed of the charges against him and 
given a reasonable opportunity of being heard in 
respect of these charges.

Proposed Amendment – As per Finance  
Bill, 2017
Clauses 143 to 145 of the Bill seek to amend certain 
provisions of the Securities and Exchange Board of 
India Act, 1992.

It is proposed to amend section 2 of the Act so 
as to insert therein definitions of the expressions 
"Insurance Regulatory and Development Authority", 
"Judicial Member", "Pension Fund Regulatory and 
Development Authority" and "Technical Member". 
It is proposed to substitute section 15K relating to 
the establishment of Securities Appellate Tribunal, 
section 15L relating to the composition of the 
Appellate Tribunal, section 15M relating to the 
quali cations for appointment as Presiding Of cer 
and Judicial Member. It is further proposed to 
insert new sections 15MA, 15MB and section 15MC 
relating to appointment of Presiding Of cer, Judicial 
Members, Search-cum-Selection Committee for 
appointment of Technical Members, vacancy not to 
invalidate selection proceedings. It is also proposed 
to substitute section 15N relating to tenure of the 
office of Presiding Officer, Judicial Members and 
Technical Members. It is also proposed to insert a 
new section 15PA authorising the Member to act as 
Presiding Of cer in certain circumstances.

It is also proposed to substitute sub-section (2) 
of section 15Q relating to removal of Presiding 
Of cer, Judicial Member or Technical Member of 
the Tribunal. It is also proposed to make certain 
consequential amendments in section 15T in view of 
the above amendments. New sub-sections (4) to (6) 
are proposed to be inserted in section 15U relating 
to distribution of business amongst Benches, transfer 
cases from one Bench to another Bench.

Impact analysis of the proposed amendment 
The Finance Bill 2017 purports to amend those 
sections of the Securities and Exchange Board of 
India Act, 1992 that pertain to the composition and 
functioning of the Securities Appellate Tribunal. 
The rst few changes seek to insert new de nitions 
within the Act so as to clear ambiguity and to better 
serve the purposes of the Act. The changes are 
sweeping in nature across provisions and purport 
to streamline the effective dispension of justice. 
A major change seems to be the composition of 
the Members of the Securities Appellant Tribunal 
and their segregation into Judicial Members and 
Technical members as opposed to merely “being 
a person of ability, integrity and standing who has 
shown capacity in dealing with problems relating 
to securities market and has qualification and 
experience of corporate law, securities laws, nance, 
economics or accountancy”. The appointment of 
separate Judicial and Technical members shall 
aid selection as well as provide a right balance of 
Legal and Technical expertise in composition of 
the Securities Appellate Tribunal Benches required 
for adjudicating complex matters. The changes 
purported in tenure if implemented to increase 
tenure could benefit the smooth functioning of 
the Tribunal by retaining experienced and trained 
members for longer leading to faster and more 
ef cient disposal of cases. 
The amendment sought to be brought about in 
the Securities and Exchange Board of India Act, 
1992 are largely administrative in nature and 
seem to be a giant stride in the right direction 
to streamline the administration of the Tribunal 
and boost its efficiency. The purported changes 
shall have a major impact on the adjudication 
of securities law related matters as taken up 
by the Securities Appellate Tribunal and shall  
further strengthen the foundations of the Institution.

Current Provisions – Section 95(1) in Chapter VII 
of The Finance Act, 2005
95. (1) On and from the commencement of this 
Chapter, there shall be charged a banking cash 
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transaction tax, in respect of every taxable banking 
transaction entered into on or after the 1st day of 
June, 2005, at the rate of 0.1 per cent. of the value of 
every such taxable banking transaction.

(i)  In respect of taxable banking transaction 
referred to in sub-clause (a) of clause (8) 
of section 94, by the Individual or Hindu 
Undivided Family referred to in item (i) or 
a person referred to in item (ii) of said sub-
clause (a) from whose account the cash is 
withdrawn from any scheduled bank; 

(ii)  In respect of taxable banking transaction 
referred to in sub-clause (b) of clause (8) 
of section 94, by the person who receives 
the cash on encashment of term deposit or 
deposits: 

Provided that no banking cash transaction tax shall 
be payable if the amount of term deposit or deposits 
is credited to any account with the bank.

Amendment by Finance Bill 2017
Clause 146 of the Bill seeks to amend the Seventh 
Schedule to the Finance Act, 2005 so as to revise 
the rates of certain tariff items as specified in the 
Seventh Schedule.

Impact analysis of the proposed amendment 
The Finance Bill, 2017 purports to amend the 
Seventh Schedule to the Finance Act, 2005 (relating 
to Banking Cash Transaction Tax) to revise the 
rates of certain tariff items as specified in the 
seventh schedule. Though the rates of the new 
tariff items have not been revealed yet, in the 
wake of demonetization and a herculean push 
towards a transparent institutionalized and 
digital economy, it can be expected that either 
the rate of tax on withdrawal of cash from 
the banks or the monetary limits above which 
such tax is levied may be adjusted in order to  
deter conversion of bank balances back into hard 
cash. 

and Supervision of Payments and 
Settlement with the Payments 

Current Provisions – in Chapter II of The 
Payments And Settlement Systems Act, 2007
DESIGNATED AUTHORITY AND ITS 
COMMITTEE 

3. (1) The Reserve Bank shall be the designated 
authority for the regulation and supervision of 
payment systems under this Act.

(2)  The Reserve Bank may, for the purposes of 
exercising the powers and performing the functions 
and discharging the duties conferred on it by or 
under this Act, by regulation, constitute a committee 
of its Central Board to be known as the Board 
for Regulation and Supervision of Payment and 
Settlement Systems.

(3)  The Board constituted under sub-section (2) 
shall consist of the following members, namely:—

(a)  Governor, Reserve Bank, who shall be the 
chairperson of the Board; 

(b)  Deputy Governors, Reserve Bank, out of 
whom the Deputy Governor who is in-charge 
of the Payment and Settlement Systems, shall 
be the Vice- Designated authority and its 
Committee Chairperson of the Board;

(c)  Not exceeding three Directors from the 
Central Board of the Reserve Bank of India  
to be nominated by the Governor, Reserve 
Bank.

(4)  The powers and functions of the Board 
constituted under sub-section (2), the time and 
venue of its meetings, the procedure to be followed 
in such meetings, (including the quorum at such 
meetings) and other matters incidental thereto shall 
be such as may be prescribed.

(5)  The Board for Regulation and Supervision 
of Payment and Settlement Systems constituted 
under clause (i) of sub-section (2) of section 58 of 
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the Reserve Bank of India Act, 1934 (2 of 1934) shall 
be deemed to be the Board constituted under this 
section and continue accordingly until the Board 
is reconstituted in accordance with the provisions 
of this Act and shall be governed by the rules and 
regulations made under the Reserve Bank of India 
Act, 1934 in so far as they are not inconsistent with 
the provisions of this Act.

Proposed Amendment – As per Finance  
Bill, 2017
Clauses 147 to 149 of the Bill seek to amend certain 
provisions of the Payment and Settlement Systems 
Act, 2007 (hereinafter referred to as the said Act) 
which provides for the regulation and supervision 
of payment systems in India. The existing provisions 
of Chapter II of the said Act relates to Designated 
Authority and its Committee. It is proposed to 
substitute the said Chapter so as to provide that 
instead of the existing Board for Regulation and 
Supervision of Payments and Settlement, the 
Payments Regulatory Board will exercise the 
functions relating to the regulation and supervision 
of payments and settlement systems under the 
Act. The proposed new Board shall consist of 
the Governor, Reserve Bank as Chairperson, 
Deputy Governor Reserve Bank who is in-charge 
of Payment and Settlement Systems as Member, 
one of cer of the Reserve Bank to be nominated by 
the Central Board of the Reserve Bank as Member 
of the Board and three persons to be nominated 
by the Central Government as Members. It is also 
proposed to empower the said Board to devise 
the procedures to be followed in the meetings, 
venue of the meetings and other matters, incidental 
thereto by regulations. It is also proposed to make 
consequential amendments in section 38 of the Act, 
so as to give reference of the Board in that section 
and reference of sub-section (1).

These amendments shall come into force on 
such date as the Central Government may, by 
noti cation, in the Of cial Gazette, appoint.

Impact analysis of the proposed amendment 
Disregarding concerns that the Payments Regulatory 
Board could dilute the powers of the Reserve Bank 
of India, The Finance Bill 2017 purports to amend 
provisions of the Payment and Settlements Systems 
Act 2007, to constitute the said Payment Regulatory 
Board in the stead of Board for Regulation and 
Supervision of Payment and Settlement Systems 
which was exclusively under the control of the 
Reserve Bank of India. The proposed Payment 
Regulatory would have only one of cer appointed 
by the Reserve Bank of India as a member of the 
board in addition to the Governor and Deputy 
Governor of the Reserve Bank of India as the 
members and shall instead of two other officers 
of the Reserve Bank of India as members of 
the Board, have three persons as nominated by 
the Central Government as the members. The 
Preamble to the Act reads “An Act to provide 
for the regulation and supervision of payment 
systems in India and to designate the Reserve 
Bank of India as the authority for that purpose and  
for matters connected therewith or incidental 
thereto.”

The proposed amendment seeks to effectively 
end the Reserve Bank of India’s monopoly upon 
the banking sector (of which digital payments are 
a part of) and seeks to provide the Government 
appointed functionaries an equal representation 
in the Board. Though this could facilitate the 
Government in having a greater control over the 
digital economy, it also wrests some power away 
from the Reserve Bank of India that is perceived 
as a neutral regulator. With the push towards 
digital transactions on the rise, we can expect the 
new board and thereby the Central Government 
to assume increased amount of control over 
regulation and supervision of payment systems  
under the Payment and Settlement Systems  
Act, 2007.

The weak can never forgive. Forgiveness is the attribute of the strong.

— Mahatma Gandhi
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HOT SPOT
IT Notices pursuant to cash  

deposits and e-responses by recipients

What began on the night of 8th November 2016 has 
cascaded into a full-fledged war on tax evaders. 
The demonetisation of 500 and 1,000 rupee notes 
is now more or less behind us. What we are now 
seeing are the repercussions. As days went by 
after that fateful day of 8th November, we started 
reading news reports of crores of rupees being 
redeposited into bank accounts across the country. 
It appeared then that the amount of money that 
will get deposited back would be almost equal 
to the money in circulation. Most people felt that 
this would defeat the purpose of demonetisation. 
Various theories were doing the rounds for the past 
3 months. It is now clear that in fact the number of 
notes that have been deposited is higher than the 
number of notes that was of cially in circulation. 
This is incredible and points to a massive rot in the 
monetary system. However, that is not the subject 
matter of this article.

What is more important for all of us who deal 
with tax matters on a daily basis is the issue of 
how the tax department would deal with the 
money deposited into crores of bank accounts. 
We are all aware that the number of taxpayers 
in the country is very small. As compared to 
this, it is very likely that the number of persons 
whose bank accounts have got cash deposits 
during the vital period of 9th November to  
30th December, 2016 will be much higher. How will 
the tax department which is admittedly short staffed 

handle this huge database and how will they go 
after the suspected tax evaders?
While looking at this issue, one must bear in mind 
the fact that many changes have been made to the 
Income-tax Act through the Taxation Laws (Second 
Amendment) Act, 2016. In particular, we now have 
what is popularly referred to by most people as the 
IDS-2. This is actually the Pradhan Mantri Garib 
Kalyan Yojana (PMGKY). Simultaneously, we have 
seen amendments made to section 115BBE and 
introduction of a new penalty section 271AAC. 
Prior to this, in 2016 itself, we have seen the Benami 
Transactions (Prohibition) Amendment Act, 2016, 
which amended the old Benami Transactions 
(Prohibition) Act, 1988. Apart from this, in the 
recent past, and in particular in the Budget speech 
of the Finance Minister, we have clear hints of the 
resolve on the part of the Government to analyse the 
massive data that it has got in its possession through 
the reports sent by the banks and post of ces across 
India in respect of the cash deposits.
In order to understand how the income-tax 
department may pursue this matter, one needs 
to pay close attention to some of the relevant 
provisions of the Income-tax Act as amended by 
the Taxation Laws (Second Amendment) Act, 2016.
Some salient features of the PMGKY are as:
• Offer the deposited amount to tax;
• Pay tax @ 49.9% of the declared amount. (Tax 

@ 30% of undisclosed income declared plus 
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surcharge @ 33% of the tax plus penalty @ 
10% of the undisclosed income);

• 25% of the declared amount to be deposited 
under the PMGK Deposit Scheme, 2016 which 
would be locked in for a period of 4 years and 
the same shall not be allowed to be used.

• The window of the said scheme is opened 
from 17-12-2016 till 31-03-2017.

• Electronic ling of declaration.
If a person who has deposited cash into his bank 
account does not declare it under the PMGKY and 
later, if the tax department treats that as income, 
then the total outgo in terms of tax and penalty 
would be 77.25% (tax + surcharge + education cess) 
and 10% as penalty. Apart from this, the sword of 
prosecution would also hang on that person’s head.
In the above case, if there is a search and seizure 
and the amount is treated as income of the assessee 
then the penalty would be even higher.
In this context, it becomes imperative that if and 
when a person receives a notice or a letter from 
the Income-tax department in connection with 
cash deposited into his bank account, a lot of care 
must be taken while responding. This matter is 
obviously going to be monitored very closely at the 
highest levels in the Government and there will be 
regular reporting by the Income-tax department on 
the status of the inquiries being made in respect of 
the cash deposits. Without doubt, for the next few 
months, this would be at centrestage in the media 
as well as in the income-tax department. 
As mentioned by the Finance Minister in his Budget 
speech, the data analytics hired by the Government 
have already begun their work and now, the 
depositors of cash have already started being 
questioned. For the time being, the income-tax 
department has sent out centralised e-mails to 
several people 
On 31st January, 2017 CBDT has issued a press 
release to launch “Operation Clean Money”.
As per the press release, e-verification of 
large cash deposits made during the period  
9th November to 30th December, 2016 has been 
done for comparing the demonetisation data 
with information in ITD databases. As per the 

press release, “In the first batch, around 18 lakh 
persons have been identified in whose case, cash 
transactions do not appear to be in line with the 
taxpayer’s pro le.” It appears that all such persons 
have been (or will be) issued centralised e-mails.
These emails are very precise and accurate. They are 
addressed to the person in whose bank account cash 
deposits have been made and where the amount 
of deposit does not appear to be in harmony with 
the profile of the person as per the ITD database. 
One does not know how that profile is built-up 
but it would obviously be based on the history of 
the person as appearing in his/her tax returns of 
past years. The e-mail contains the exact amount of 
cash deposited into the bank account and seeks a 
response from the recipient.
Thus, to begin with, the income-tax department 
appears to have done a prima facie analysis of large 
deposits (could be above a particular limit – say 
` 10 lakhs) and then sent out e-mails to those 
persons where the amount of deposit appears to 
be incongruous with the profile of that person. The 
e-mail emphasises that there is no physical interaction 
required and that an online response has to be 
submitted. One could also get a notice because of 
technical errors, where a cash deposit was wrongly 
attributed to your Permanent Account Number (PAN). 
Hence every taxpayer needs to login and check if there 
is any message from the tax department. If there is no 
cash deposit-related compliance against the assessee’s 
pro le, it will display the message: “Presently, you are 
not required to submit any response. You may check 
again later. Please ensure that your email and mobile 
is updated in the pro le.”
When we log onto the e-filing website of the 
Income-tax department, we find that they have 
already incorporated 2 new tabs under the 
“Compliance” tab as under:
1. Accounts with Cash Transactions
2. Cash Transactions 2016
A detailed user guide has also been provided on 
the site.
It has been clarified in the user guide that Cash 
Transactions data is only shown in cases where 
it does not appear to be in line with the taxpayer 
pro le. 
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Under this section, bank account wise details of 
cash deposits will be displayed. The assessee has 2 
options to respond:
a) Either in the af rmative that the list of bank 

accounts shown do relate to his PAN or 
b) In the negative.
When he responds in the af rmative, then he will 
have to respond to further questions/ information 
asked. Upon con rming that the bank account does 
relate to his PAN, the transaction details will be 
displayed to the assessee. 
Here, 2 options/ tabs will be displayed:
a. Cash deposits between 9th November, 2016 

to 30th December, 2016 reported by banks.
b. Cash deposits between 9th November, 2016 

to 30th December, 2016 confirmed by the 
assessee.

The assessee has the option to modify the amount in 
the cash deposits confirmed by himself. It also seeks the 
information about the cash deposited but not captured 
by the Department. Once, this is complied with, he 
will be further asked questions about the source / 
explanation of the transactions. One must take utmost 
care while responding about the source of deposited 
money. The options that are available with the assessee 
about the source of cash deposit / explanation are:
1. Cash were of the earlier year’s income or 

accumulated out of his savings;
2. The cash were of any income which is exempt 

from income tax;
3. Source of the cash was that it was withdrawal 

out of any bank account;
4. Cash were received from 

(having PAN);
5. Cash were received from 

(without a PAN);
6. Cash were received from unidentified 

person;
7. Cash is declared / disclosed under the 

PMGKY scheme.
It is important to ensure that the total amounts 
con rmed/accepted by the assessee under the various 
options mentioned above should match with the total 
amount that is shown in the system. For example, if he 

has con rmed that  ̀12 lakhs were deposited by him, 
then the amounts shown against the various options 
should also aggregate to  ̀12 lakhs.
The assessee has to comply and respond within 
10 days of the date of receipt of the inquiry. Each 
and every response selected and responded to the 
Income tax department will be closely analysed. If 
there are any discrepancies in/doubts about the 
information submitted, then the same will surely 
attract the next level of investigation.
The department in its press releases and on social 
media and through newspapers etc. has time and 
again reiterated that it is using various data mining 
and data analytic tools to cross check the data and 
verify the genuineness of the assessee’s claims. 
The information submitted to and received from 
the department online, will be a real time one and 
highly dynamic. The same will be updated and to 
the point. 
One needs to be very careful even while uploading 
some financial information on any social media/
email/SMS or even speaking of the same in any 
public place. Because, the department is very 
proactive in this regard and is constantly keeping an 
eye on all such information available in the public 
domain.
Hence, while concluding, all those people who have 
deposited high value cash in their bank accounts 
during the above mentioned period need to be very 
careful while responding to the inquiry from the 
Income-tax department. The various steps taken by 
the Government like The Black Money (Undisclosed 
Foreign Assets) and Imposition of Tax Act, 2015, 
Income Declaration Scheme, 2016, The Benami 
Transactions (Prohibition) Amendment Act, 2016, 
The Taxation Laws (Second Amendment) Act, 2016 
and the latest Pradhan Mantri Garib Kalyan Yojana 
make it quite clear that the dishonest would be 
punished. 
“Operation Clean Money” is an interesting and 
important initiative. It will test the Government’s 
resolve to crack down on black money. It will also 
have a telling impact on the success or failure of the 
demonetisation move. We look forward to how the 
drama unfolds in the days to come.
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DIRECT TAXES 
Supreme Court

Advocate

Assessee is entitled to exemption under 
section 54E in respect of capital gains 
arising on transfer of a capital asset on 
which depreciation has been allowed
Commissioner of Income Tax, Panaji vs. V.S. Dempo 
Company Ltd. [(2016) 74 taxmann.com 15 (SC)]

In the previous year relevant to A.Y. 1989-90, 
the assessee had sold its loading platform M.V. 
Priyadarshni for a sum of ` 1,37,25,000/- and 
earned capital gains for which the assessee had 
claimed exemption u/s. 54E of the Act. The said 
loading platform was purchased by the assessee 
in the year 1972 and sold in the year 1989 and thus 
the asset was held for almost 17 years.

The AO rejected the claim of exemption  
u/s. 54E of the Act on the ground that the assessee 
had claimed depreciation on the said asset and 
therefore, the provisions of section 50 of the Act 
were applicable. The Commissioner (Appeals) 
upheld the Assessment Order. However, the 
Tribunal allowed the assessee’s appeal. The 
High Court con rmed the order of the Appellate 
Tribunal relying on its decision in the case of CIT 
vs. ACE Builders (P.) Ltd. [281 ITR 210 (Bom.)].

The Hon’ble Supreme Court dismissing the appeal 
of the Revenue approved the reasoning of the High 
Court that section 50 of the Act which is a special 
provision for computing the capital gains in the 
case of depreciable assets has limited application 

only in the context of mode of computation of 
capital gains contained in sections 48 and 49 of 
the Act and would have nothing to do with the 
exemption that is provided in a totally different 
provision, i.e., section 54E of the Act.

The Hon’ble Supreme Court also referred to and 
approved the decision of the Gujarat High Court 
in the case of CIT vs. Polestar Industries [(2014) 41 
taxmann.com 237] and the decision of the Guwahati 
High Court in the case of CIT vs. Assam Petroleum 
Industries (P.) Ltd. [(2003) 262 ITR 587].

As long as an assessee continues to 
remain in occupation of his official 
residential palace for his own use, he 
would be entitled to claim exemption 
under section 10(19A) for entire palace 
notwithstanding fact that a part of his 

Maharao Bhim Singh of Kota vs. Commissioner of 
Income Tax, Rajasthan-II, Jaipur [(2016) 76 taxmann.
com 274 (SC)]

The assessee was the Ruler of the princely State 
of Kota. He was using Umed Bhawan Palace for 
his residence. In exercise of the powers conferred 
under Item (iii) of Paragraph 15 of 'The Part 
B States (Taxation Concessions) Order, 1950', 
the Central Government, Ministry of Finance, 
Revenue Division, issued a noti cation declaring 
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the assessee's aforementioned place, viz., Umed 
Bhawan, as his of cial residence.
On 20th September, 1976, the Ministry of Defence 
requisitioned a portion of the Umed Bhawan 
Palace for their own use and paid ` 80,000/- 
rent by invoking provisions of Requisition and 
Exhibition of Immovable Property Act, 1952.
The question arose regarding taxability of income 
derived by the assessee from a part of the Palace 
which was his official residence. The question 
was as to whether the assessee was entitled to get 
full bene t of the exemption granted to him u/s. 
10(19A) or it was con ned only to that portion of 
the Palace which was in his actual occupation as 
residence and the rest which was in occupation 
of the tenant would be subjected to payment of 
tax. The Commissioner (Appeals), the Appellate 
Tribunal and the High Court held that the assessee 
was required to pay tax on the income derived by 
him from the portion let out in accordance with the 
provisions of the Act and the bene t of exemption 
remain available only to the extent of portion 
which was in his occupation as residence.
Allowing the appeal of the assessee and reversing 
the decision of the High Court, the Supreme Court 
held:

the Legislature has used the expression "palace" for 
considering the grant of exemption to the Ruler whereas 
on the same subject, the Legislature has used different 
expression namely "any one building" in Section 5 
(iii) of the Wealth Tax Act. We cannot ignore this 

“35.  In our considered opinion, if the Legislature 
intended to spilt the Palace in part(s), alike houses for 
taxing the subject, it would have said so by employing 

“36.  As rightly pointed out by the learned senior 
counsel for the appellant, Sections 23(2) and (3), 
uses the expression "house or part of a house". Such 

to "palace". This significant departure of the words 

also suggest that the Legislature did not intend to tax 
portion of the "palace" by splitting it in parts.

“37.  It is a settled rule of interpretation that if two 
statutes dealing with the same subject use different 
language then it is not permissible to apply the language 
of one statute to other while interpreting such statutes. 

Act then provisions dealing with grant of exemption 
should be construed liberally because the exemptions are 

“38.  In the light of these reasonings, we are of the 
considered opinion that the view taken by the M.P. High 
Court in Bharatchandra Banjdeo's case (27 Taxman 456 
MP) and the Rajasthan High Court in H.H. Maharao 
Bhim Singhji's case (124 Taxman 26 Raj.) is a correct 
view.

case had also arisen in previous Assessment Years' 

favour when Special Leave Petition(c) No. 3764 of 2007 
filed by the Revenue was dismissed by this Court on 

Court referred supra.

“40.  In such a factual situation where the Revenue 
consistently lost the matter on the issue then, in our 

for the Revenue to have pursued the same issue any 
more in higher courts.

“41.  Though principle of  does not apply 
to income-tax proceedings and each assessment year 
is an independent year in itself, yet, in our view, in 
the absence of any valid and convincing reason, there 

pursued the same issue again to higher Courts. There 

decided by the higher Courts on merits. This principle, 
in our view, applies to this case on all force against the 
Revenue. [see Radhasoami Satsang, Saomi Bagh, Agra's 
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High Court

Advocates

1.  Validity – Notice u/s. 143(2) – 
change of address – Jurisdiction 
of  Assessing Officer 

Prashant Chandra vs. CIT & Ors (2016) 144 
DTR (All) 287.

Assessee shifted his principal place of 
business from Lucknow to Delhi. After filing 
his return of Income at Delhi for A.Y. 2012-
13, assessee received a notice u/s. 143(2)
of IT Act from the Assessing Officer at 
Lucknow. Despite assessee’s objections to 
notice u/s. 143(2) being without jurisdiction, 
Assessing Officer at Lucknow proceeded to 
make assessment and raised a demand. The 
assessee filed instant Writ Petition raising 
an issue that assessing authority at Lucknow 
had no jurisdiction to issue the impugned  
show cause notice dated 11-9-2013 in view 
of the provisions of S. 124 of IT Act more so 
when the return of income was  not processed 
u/s. 143(1)(a)of IT Act. Allowing the Writ, 
HC held that in case the Assessing Officer at 
Lucknow was not agreeable to the objection 
raised by the assessee,  he ought to have 
referred the matter in terms of S.124(2) to 
the Chief CIT/ CIT which he did not do so. 
Further assessee’s computer generated Delhi 
address in the notice was struck off  and 
Lucknow address was written. This showed 
lack of bona fides on the part of Assessing 

Officer. Provisions of S.127 are not attracted 
to the case. Notice issued by Assessing Officer 
at Lucknow u/s. 143(2) and consequential 
assessment and demand was held without 
jurisdiction.

2.  Preliminary expenses – Rights 
issue – Amortisation of expenses 
– deductibility – Allowable 

Nitta Gelatine India vs. ACIT (2016) 243 Taxman 
245 (Ker.)

Assessee was a Public Ltd. Company. In 
terms of provisions contained in S/81 of 
Companies Act, in July 1988, the assessee 
announced a rights issue of shares and 
accordingly  shares were offered to its 
existing shareholders. Many of them accepted 
the shares offered and the shares which were 
not accepted by the existing shareholders 
were subscribed by the promoters of the 
Company themselves. In terms of provisions 
of S.  35 D(2)(iv),  the assessee claimed 
amortization of the preliminary expenses 
incurred for the rights issue. Assessing 
Officer, CIT(A) and Tribunal rejected the 
claim of the  assessee on the grounds that 
subscription of shares issued by the Company 
was confined to its existing shareholders only 
and not to the general public. On assessee’s 
appeal in HC, Hon’ble HC allowed the 
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appeal of assessee and held that as per the 
scope and purport of S.  35D (2) ( iv),  the 
Court is entitled to refer to the provisions 
of S.67 of Companies Act and if so done, 
the inevitable conclusion is that the term for 
public subscription employed in S. 35(2)(iv) 
would include subscription by a section of 
the Public i.e., the existing shareholders in a 
company as well. Any interpretation to the 
contrary would lead to a situation where the 
benefit of amortization would be available 
to the public issue of shares and the same 
benefit would be denied when shares were 
issued by companies on right basis.

3.  Interest on borrowed capital – 
Security deposit – No evidence 
filed – Interest not allowable 

Jalan Distribution (P) Ltd. vs. CIT   (2016) 243 
Taxman 205 (Cal.)

Assessee was engaged in the business of film 
production, distribution and exhibition.  The 
business premises was taken on rent from 
landlord after making a security deposit and 
accordingly claimed deduction u/s. 36(1)(iii) 
of interest expenditure incurred in connection 
with security deposit .  Assessing Officer 
disallowed interest expenditure. Tribunal 
upheld the disallowance made by Assessing 
Officer due to lack of evidence furnished by 
assessee. On further appeal in HC, Hon’ble 
Court upheld the findings of Tribunal and 
held that the facts were dealt in detail by 
Tribunal and no cogent evidence could be 
adduced by assessee in support of its claim, 
in view of judgment of Calcutta HC rendered 
in the case of Tirupati Trading Co. vs. CIT 
(2000) 242 ITR 13, order of Tribunal deserved 
to be upheld.

4.  Growing of plants in pots on 
agricultural land – Constitutes 
agricultural farming activity – 
Income not taxable

CIT, non-corporate vs. K. N. Pannirselvam (2016) 
243 Taxman 219 (Mad.)

Assessee was  carrying on agricultural 
operation on the agricultural land owned 
by him and derived  income from sale of 
replanted trees, flowers and creepers, rent 
for agricultural land, share of profit and 
interest on capital   from a firm engaged 
in agricultural operations.  In Return of 
Income, the assessee declared his taxable 
income of ` 347,238 from Plant scape 
business and agricultural income of   
` 51,89,480/-. The assessment was completed 
u/s. 143(3) of IT Act.  Later on, case was 
reopened and Assessing Officer raised a 
demand by treating the agricultural income 
as business income. On appeal CIT(A) and 
Tribunal allowed claim of the assessee. On 
further appeal in HC, Hon’ble HC held in 
favour of assessee and dismissed Revenue’s 
appeal by observing that assessee owned 
agricultural land and claimed agricultural 
income from agricultural operation in nursery 
of flower and petals in pots. Where Revenue 
had not raised issue of expenditure on income 
from flowers and petals of nursery during 
assessment proceedings and even during 
appeal, it would not be introduced for first 
time in appeal u/s. 260A of IT Act.

5.  Charitable Trust – Depreciation 
on assets used for the purpose 
of the activities of the trust – 
allowable

DIT (Exemption),  Mumbai u/s.  G. D. Birla 
Medical Research Educational foundation (2016) 
243 Taxman 209 (Bom.)

Assessee being a Charitable Trust, claimed 
depreciation in respect of the assets which 
had been acquired and used for the purpose 
of activities of trust. The Assessing Officer 
disallowed the claim of the depreciation. 
CIT (A) allowed claim of assessee relying 
on the decision of CIT vs. Institute of Banking 
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Personnel Selection (IBPS) (2003) 264 ITR 
110. On appeal in Tribunal,  the Revenue 
contended that the decision  in the case of 
Institute of Banking Personnel Selection was 
rendered without noticing the decision of  
Apex Court in the  case of J. K. Synthetics Ltd. 
Escorts Ltd. vs. UOI (1993) 199 ITR 43 and 
therefore not binding. On appeal, Tribunal 
rejected the submission of the Revenue and 
recorded that in subsequent decision of 
the Bombay HC in case of DIT (Exemption) 
vs.  G.K.R Charities (2013) 32 Taxman.com 
208/214 Taxman wherein an identical dispute 
as raised before it had been raised by the 
Revenue placing reliance on decision in the 
case of J .K. Synthetics Ltd./Escorts Ltd. 
was dismissed. On appeal in HC, Hon’ble  
HC held that whether Tribunal was right 
in allowing depreciation, as proposed for 
consideration of HC, stood concluded by 
two decisions of Bombay HC in favour of 
assessee and therefore it did not give rise to 
any substantial question of law.

6.  Depreciation – Truck terminal 
– Is a plant not building – 
Depreciation allowable at a 
higher rate

Guwahati Metropolitan Development Authority 
vs. CIT (Gau)

The assessee is a local authority and acts as a 
nodal agency for the State Government. The 
appellant had built a truck terminal where 
facilities were provided to park, wash and 
service trucks and also other services like 
toilet, bath and sleeping facilities for drivers. 
The assessee treated such structure housing 
the truck terminus as a plant and claimed 

depreciation at the rate of 25%. The AO 
sought to reopen the assessment to disallow 
the claim of depreciation at 25%. The Hon’ble 
High Court held that section 43(3) plant 
includes ships, vehicles, books, scientific 
apparatus, surgical apparatus, equipments, 
used for the purpose of business to generate 
income can be a plant, and therefore held that 
the assessee is entitled to a depreciation of 
25% as prescribed for plant and not at 10% as 
applicable for buildings.

7.  Liquidated damages on dividend 
not paid – Issue of preference 
shares – Amount not deductable

GGL Hotels and Resort Company Ltd. vs. CIT 
[2017] 390 ITR 160(Cal.)

The assessee had issued cumulative 
redeemable preference shares to UTI Bank 
carrying an assured dividend of 12%.  The 
assessee was unable to pay the dividend to 
the shareholder as agreed, the shares were 
redeemed before time. The assessee to avoid 
long protracted litigation paid an amount to 
the bank by way of liquidated damages. The 
assessee claimed the amount as a deduction 
which was disallowed by the AO. The 
Hon’ble High Court held that the fact that 
the payment took the character of liquidated 
damages did not obliterate the fact that the 
liability to pay was on account of dividend. 
However, the failure to pay dividend was a 
breach of contract which entitled the bank 
to recover damages, and therefore in reality 
the assessee was discharging its liability to  
pay dividend under the contract and  
therefore held that the same is not  
deductible.

Your action expresses your priorities.

— Mahatma Gandhi
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1. Depreciation – Section 32 of the 
Income-tax Act, 1961 – Carry forward 
and set off – Unabsorbed depreciation 
pertaining to assessment year 1997-
98 – Can be carried forward beyond 
the period of eight years in view of 
amended section 32(2). A.Y.: 2008-09
DCIT vs. Krishna District Milk Producers Mutually 
Aided Co-Op. Union Ltd. [2017] 77 taxmann.com 
208 (Visakhapatnam-Trib.)

The assessee before the Appellate Tribunal is 
engaged in the business of procurement and 
sale of milk and also manufacturing and sale of 
milk products. The assessee filed its return of 
income for the assessment year 2008-09 declaring 
'Nil' income after set off of brought forward 
unabsorbed depreciation at ` 1,00,91,204/-. 
The assessment was completed under section 
143(3) of the Act accepting the returned income. 
Subsequently, the A.O. passed an order under 
section 154 of the Act denying the claim of 
set off of brought forward depreciation by 
observing that the brought forward unabsorbed 
depreciation allowance of ` 1,00,91,204/- relating 
to assessment year 1997-98 was wrongly allowed 
while completing assessment under section 
143(3) of the Act. While doing so, the A.O. 

observed that the unabsorbed depreciation 
relating to assessment year prior to assessment 
year 2002-03 can be carried forward and set 
off against income up to 8 years only as per 
sub-section 2 of section 32 of the Act. Thus, the 
unabsorbed depreciation relating to assessment 
year 1997-98 cannot be set off against income 
of assessment year 2008-09. On appeal the First 
Appellate Authority allowed the claim of the 
assessee. 

The department being aggrieved by the order 
passed by learned CIT(A) preferred an appeal 
before the Hon'ble Visakhapatnam Appellate 
Tribunal. The Appellate Tribunal was pleased 
to dismiss the appeal of the department and 
allowed the claim of the assessee by observing 
that after considering amended provisions of 
section 32(2) and scope of the circular issued by 
the Board, it is observed that any unabsorbed 
depreciation available to an assessee on rst day 
of April, 2002 will be dealt with, in accordance 
with the provisions of section 32(2), as amended 
by Finance Act, 2001 and once the Circular No. 
14 of 2001 clari ed that the restriction of 8 years 
for carry forward and set off of unabsorbed 
depreciation had been dispensed with, the 
unabsorbed depreciation from assessment 
year 1997-98 up to the assessment year 2001-
02 got carried forward to the assessment year 
2002-03 and became part thereof and it came 
to be governed by the provisions of section 

DIGEST OF CASE LAWS 
Tribunal

Advocates
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32(2), as amended by Finance Act, 2001 and 
were available for carry forward and set off 
against the pro ts and gains of subsequent years, 
without any limit whatsoever. 

2. Business expenditure – Section 
37(1) of the Income-tax Act, 1961 – 
Compensation paid to Microsoft for 
loss of business on account of use of 
pirated version of Microsoft software 
– Amount paid after compromise  
to save the cost of litigation –  
allowable as business expenditure. 
A.Y.: 2010-11
Harbinger Systems (P.) Ltd. vs. DCIT [2017] 77 
taxmann.com 284 (Pune-Trib.)

The assessee before the Appellate Tribunal 
is engaged in the business of software 
development. During the course of assessment 
proceedings, the A.O. noticed that the assessee 
had debited a sum of ` 35 lakhs as compensation 
expenses. The assessee was asked to explain and 
justify the allowability of the said expenditure. 
In reply, the assessee pointed out that sum of ` 
35 lakhs was paid to Anand & Anand Lawyer 
Firm as compensation to Microsoft Corporation, 
USA and others, pursuant to compromise arrived 
at and recorded by the order of Hon'ble Delhi 
High Court on 31-8-2009. It was further pointed 
out that the said amount was shared amongst 
the group companies involved in the settlement. 
The assessee also explained that the said amount 
was neither an offence nor penalty but sum 
paid in settlement of an action initiated in 
the Hon'ble High Court against inadvertent 
infringement of copyrights of software. It was 
also pointed out that Explanation under section 
37 of the Act does not apply as the expenditure 
incurred was not for any purpose which was 
an offence nor it was prohibited by law and 
was expended wholly and exclusively for the 
purpose of business. The A.O. however nalised 
the assessment order by making addition of  
` 35 lakhs to the total income of the assessee by 

observing that the expenditure incurred by the 
assessee was in violation of Indian Copy Right 
Act, 1957 and where anything was done which 
was infraction of the law, then Explanation to 
section 37(1) of the Act is attracted. On appeal 
the First Appellate Authority upheld the action 
of the A.O.

The assessee being aggrieved by the order 
passed by learned CIT(A) preferred an appeal 
before the Hon'ble Pune Appellate Tribunal. 
The Appellate Tribunal was pleased to allow the 
appeal of the assessee by observing that use of 
pirated software by the assessee and its group 
companies which is the property of Microsoft 
Corporation and others admittedly, resulted 
in loss of business of Microsoft Corporation. 
Where because of civil suit between the parties, 
there was compromise entered into between the 
parties for payment of compensation for loss of 
business and also covering the cost of litigation, 
then such an amount is to be allowed as business 
expenditure in the hands of assessee under 
section 37(1). The Explanation to section 37(1) 
does not apply to such understanding between 
the two private parties. 

3. Income from house property – 
section 22, read with section 28(i), of 
the Income-tax Act, 1961 – Property 
under co-ownership was let out in 
a tenancy – Apart from providing 
right to use property as a tenant, no 

provided by assessee-co-owners – 
Rental income is liable to be assessed 
as income from house property. A.Y. 
2005-06
Ismail Abdulkarim Balwa vs. DCIT [2017] 77 
taxmann.com 325 (Mumbai-Trib.)

The assessee along with two others acquired 
a plot of land. The three co-owners jointly 
constructed a building on the land and given 
it on a monthly tenancy from 1999 onwards. In 
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none of the assessment years, any deprecation 
was claimed or allowed in the hands of the co-
owners. On 24-9-2004, the said property being 
land and building along with small furniture 
and water pumps was sold for a consideration 
of ` 3.40 crores. The assessee filed his return 
of income and declared long term capital gain 
on such sale of ` 66 lakhs after considering the 
cost of acquisition. The A.O., however, rejected 
the claim of the assessee by observing that the 
assessee had consistently declared rental income 
from Immovable property as 'Income from 
business' because assessee was debiting various 
expenses pertaining to such income in pro t and 
loss account. Therefore, the building in question 
was a depreciable asset and depreciation on it 
was allowable even though the assessee had 
not claimed it. Therefore, the A.O. treated the 
capital gain arising from sale of such depreciable 
asset as short term capital gain in view of 
provision of section 50. On appeal the First  
Appellate Authority upheld the action of  
the A.O. 

The assessee being aggrieved by the order 
passed by learned CIT(A) preferred an appeal 
before the Hon'ble Mumbai Appellate Tribunal. 
The Appellate Tribunal was pleased to allow 
the appeal of the assessee by observing that 
where assessee had earned rental income by 
exploiting property as a capital asset and letting 
out of building was not an adventure in nature 
of trade or business, rental income earned was  
liable to be assessed as ‘Income from house 
property’.

Unreported

4. Capital gains – Section 45 of 
the Income-tax Act, 1961 – Amount 
received on retirement from firm – Is 
not chargeable to tax. A.Y. 2004-05 
Mrs. Kaushalya R. Sampat vs. ITO [ITA No.3609/
Mum/2013 order dated 5--2017]

The assessee before the Appellate Tribunal is 
a partner in the rm M/s. Deccan Enterprises. 
The Income Tax Department carried out 
survey action under section 133A of the Act on  
12-9-2007. During the course of the survey 
certain incriminating documents and loose 
papers pertaining to the assessee was found 
from the premises of the rm. During the course 
of survey proceedings, the department found 
that the assessee partner has received a sum of  
` 36,42,860/- being transferred/relinquishment 
of right by the assessee in the rm M/s. Deccan 
Enterprises, Bengaluru, but has not offered 
the sum to tax. According to A.O., this income 
was not disclosed by the assessee. Hence, he 
reopened the assessment by issuing notice under 
section 148 of the Act, for the reason that there 
is a escapement of income qua this receipt. Thus, 
the A.O. finalised the assessment order under 
section 143(3) r.w.s. 147 of the Act by making 
addition of ` 36,42,860/- received on account of 
retirement from the rm invoking the provisions 
of section 68 of the Act. On appeal the learned 
CIT(A) upheld the action of the A.O. However, 
he held that the amount received by the assessee 
is in the nature of goodwill and is liable to be 
taxed as such. 

The assessee being aggrieved by the above order 
passed by learned CIT(A) preferred an appeal 
before the Hon'ble Mumbai Appellate Tribunal. 
The Appellate Tribunal was pleased to allow 
the appeal of the assessee by observing that in 
the present case the assessee has not taken any 
property while relinquishing her share in the 
partnership rm rather she has taken equivalent 
amount on retirement. The assets and firm is 
retained by the surviving partners. In such 
situation, respectfully following the judgment 
in the case of Prashant S. Joshi (2010) 324 ITR 154 
(Bom.) and Riyaz A. Sheikh (2014) 41 taxmann.com 
455 (Bom.), we hold that the retirement funds 
received are not subject to tax and not in the 
nature of goodwill also. Accordingly, we reverse 
the orders of the lower authorities and allow the 
appeal of the assessee.
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INTERNATIONAL TAXATION 
Case Law Update

Advocate

A. APEX COURT

1. Notification No. 86 of 2013, 
dated November 1, 2013, declaring 
Cyprus as a Non-Jurisdictional Area 
retrospectively rescinded by CBDT 
Notifications No. 114/2016 & No. 
119/2016 dated December 14, 2016 
and December 16, 2016, respectively. 
Accordingly, assessees could take 

T. Rajkumar vs. Union of India – TS-10-SC-2017

Facts
(i) New Kovai Real Estate Private Limited 
(‘New Kovai’), Skyngelor Limited (a Company 
incorporated in Cyprus) and T. Rajkumar and 
others (‘assessee’) signed a tripartite agreement, 
in pursuance of which the Cyprus Company 
sold equity shares and CCDs of an New Kovai 
to the assessee. The assessee did not deduct 
TDS while remitting the amount to the Cyprus 
Company. After three months of the execution 
of the agreement, assessee received show cause 
notices, in light of Section 94A(1) of the Act and 
the Noti cation No. 86 of 2013, dated November 
1, 2013 calling upon them to show cause as to 
why each one of them should not be treated as 
an assessee in default, warranting the initiation 
of proceedings u/ss. 201(1)/201(1A). Assessee 

contended that it had purchased the securities 
at a rate below their face value and that the 
Cyprus Company had suffered a loss. Rejecting 
such contentions, Revenue passed orders u/ss. 
201(1)/201(1A), directing the assessee to pay tax 
and interest, as determined.

(ii) Assessee led statutory appeals u/s. 246A 
before CIT(A) and simultaneous writ petitions 
challenging the validity of Section 94A(1) and 
the above-mentioned notification before the 
Madras High Court. 

(iii) The High Court upheld the validity of 
Section 94A and held that it would be impossible 
to think that the supremacy of the Parliament 
could be compromised by the Executive entering 
into a Treaty. Accordingly, it held that the 
challenges to Section 94-A(1), the Notification 
dated 1-11-2013 and the Press Release dated 1-11-
2013 were not sustainable in law.

(iv) Aggrieved, the assessee led an SLP before 
the Hon’ble Apex Court. 

(v) Subsequently, the Government rescinded 
the 2013 notification issued u/s. 94A treating 
Cyprus as a non-co-operative jurisdiction vide 
CBDT Noti cation No. 114/2016 dated December 
14, 2016 while adding that the earlier noti cation 
stood rescinded. Further, CBDT vide noti cation 
119/2016 issued a corrigendum to retrospectively 
rescind Cyprus noti cation u/s. 94A. 
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(vi) Before the Apex Court, the assessee 
produced a copy of the Notification No. 
114/2016 dated December 14, 2016 read with 
clari cation vide Noti cation No. 119/2016 dated 
December 16, 2016 issued by the CBDT. 

Judgment
1. The Apex Court opined that if the case 
of the appellant was covered by the said 
Notification, the appellant could always take 
advantage thereof. Accordingly, it disposed off 
assessee’s appeal while clarifying that as far as it 
was concerned, it had not expressed any opinion 
on merits of the case.

B. HIGH COURT

2. Companies could not be excluded 

been accepted as comparable as well. 
Duty Entitlement Pass Book (‘DEPB’) 
benefits and depreciation were to be 
considered as operating income / costs 

Level Indicator (‘PLI’)
CIT vs. Welspun Zucchi Textiles Ltd. – 77 taxmann.
com 137 (Bom.)

Facts
(i) The assessee, engaged in the business 
of manufacturing and exporting bathrobes 
and towels, had undertaken international 
transactions of sale of bathrobes/towels to AEs 
and benchmarked the same using Transactional 
Net Margin Method and had included Santogen 
Exports (‘SE’) and Vansthari Textile Industries 
(‘VTI’) as comparable which were also accepted 
as comparable in the prior AY. While computing 
its PLI the assesseee had included DEPB 
benefits as operating income and depreciation 
as operating expenses. 

(ii) The TPO rejected SE and VTI as 
comparable on the ground that they had 
incurred losses during the relevant year 
and further excluded the DEPB benefit and 
depreciation while computing the operating 
profits and total cost of the assessee, without 
excluding the same in the pro t margin of the 
comparable companies. Accordingly, an upward 
addition of ` 3.96 crore was made.

(iii) On appeal, CIT(A) upheld the exclusion of 
the comparables on the ground that they were 
loss making and that the assessee had failed to 
analyse the reasons for such losses and failed 
to carry out a FAR analysis. With respect to the 
inclusion of DEPB bene ts and depreciation as 
operating items, the CIT(A) held that the same 
was to be taking into account while arriving 
at the operating profit and total cost for the 
purposes of determining PLI. 

(iv) Aggrieved, both the assessee and the 
Revenue filed appeals before the Hon’ble 
Tribunal wherein the Tribunal, noting that SE 
and VTI had made profit in the earlier years, 
held that merely because they incurred losses 
in the year under consideration they could 
not be excluded as comparable more so since 
they were accepted as comparable in the prior 
AY. Further, relying on the order of the co-
ordinate bench for the prior years, it held that 
both DEPB bene ts and depreciation were to be 
included as operating income and operating cost, 
respectively for the purpose of determining PLI. 

(v) Accordingly, the Revenue led an appeal 
before the Hon’ble High Court.

Judgment
(i) The Court upheld the decision of the 
Tribunal and held that Rule 10B(2) of the Income 
Tax Rules, 1962 did not require exclusion of a 
company on the ground that it had suffered 
losses in a particular year, especially where they 
were not consistent loss making companies . 
However, it held that the fact of loss could be a 
symptom to enquire whether it arose on account 
of any reference point referred to in Rule 10B(2). 
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It held that since the companies were accepted as 
comparable in the prior years, it was clear that 
the only ground for exclusion was that they had 
incurred losses in the current year. Accordingly, 
it held that the companies were to be included as 
comparable.

(ii) As regards the treatment of DEPB bene ts 
and depreciation as operating items, the Court 
observed that the same question had been 
adjudicated by it in the case of the assessee 
for prior years and therefore, relying on its 
own order, held that they were to be treated as 
operating items.

3. Provisions of Section 9(1)(vi) 

articles
CIT vs. Vinzas Solutions India P. Ltd. – (2017) 77 
taxmann.com 279 (Mad.)

Facts
(i) The assessee, a dealer in computer 
software, had been appointed as a Value Added 
Reseller with respect to the software products 
of AutoDesk Asia Pte Ltd., wherein it procured 
orders for AutoDesk from end users and placed 
back to back orders with the Indian distributors 
appointed by Autodesk. 

(ii) The learned AO disallowed the payments 
made by the assessee to the distributors of 
AutoDesk under section 40(a)(ia) of the Income-
tax Act, 1961 on the ground that the consideration 
for purchase was ‘Royalty’ and tax ought to have 
been deducted at source in accordance with the 
provisions of Section 194J of the Act. 

(iii) Accordingly, the assessee led an appeal 
before the CIT(A) wherein, the CIT(A) held that 
the consideration paid would come within the 
ambit of de nition of royalty under Explanations 
4 and 5 of Section 9(1)(vi) of the Act. 

(iv) Aggrieved, the assessee preferred an 
appeal before the Hon’ble Tribunal, wherein 

the Tribunal reversed the orders of the lower 
authorities and held that the payment was not 
in the nature of royalty. 

(v) Aggrieved against the order passed by the 
Tribunal, the Revenue preferred appeal to the 
Hon’ble High Court.

Judgment
(i) The Court held that the provisions of 
Section 9(1)(vi) could not be applicable to a 
situation of outright purchase and sale of a 
product i.e. the purchase and sale of the software 
of AutoDesk, which was a copyrighted article 
and not a copyright. Relying on the decision of 
the Division Bench of the Delhi High Court in 
Pr CIT v MTech India Pvt. Ltd., it dismissed the 
appeal led by the Department.

of materials etc. from AE were to be 
aggregated was entirely dependent 

TPO).
Gruner India Pvt. Ltd. vs. DIT – TS-1049-HC-2016 
(Del) – TP

Facts
(i) The assessee, a subsidiary of Gruner 
AG was engaged in manufacture of Latching 
Relays, Solenoids and Actuators. During the 
year under consideration, it purchased raw 
material, spares and other consumables from its 
AE and also entered into an arrangement with 
its AE towards licensing of its brand and also 
for supply of technical know-how. As per the 
trademark and technical know-how licensing 
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arrangement, the assessee was required to pay 
a xed percentage i.e. 8% of the net ex-factory 
sale price exclusive of excise and other duties. As 
per the second agreement for providing “High 
Technical Support” on a continuous monitoring 
basis, the assessee agreed to the posting of 
foreign company’s personnel in its unit, and 
to reimburse their principal/employer cost on 
man-hour basis. Accordingly, it made payments 
towards ‘Royalty’ at ` 3.24 crores and ‘Fees for 
technical services’ at ` 4.72 crores to its AE, 
and aggregated all its international transactions 
under TNMM on entity level for benchmarking 
the same.

(ii) The TPO opined that the international 
transactions of payment of ‘Royalty’ and ‘Fees 
for technical services’ could not be aggregated 
with other international transactions for 
determining their ALP and proceeded to 
determine the ALP of these 2 transactions 
separately under the CUP method (considering 
the ratio of expenses of Royalty and Technical 
know-how fees to total sales of two comparables 
at 1.08% and 0.03% i.e. average rate of 0.56% 
whereas similar ratio in case of assessee at 
16.26%). Accordingly, the TPO proposed a TP 
adjustment of ` 7.78 crore which was con rmed 
by the DRP. 

(iii) Aggrieved, the assessee filed an appeal 
before the Tribunal wherein the Tribunal upheld 
TPO’s segregation of such transactions and 
held that, the payment of royalty and fees for 
technical services were altogether independent 
from the international transactions of import 
of raw materials. It observed that the royalty 
and fees for technical services was payable only 
on the ‘value addition’ and not on import of 
raw materials, and therefore concluded that 
the payment of royalty and fees for technical 
services had relation with the total sales made by 
the assessee and not with the import of materials 
from its AE. It upheld the CUP method adopted 
by TPO, but held that the approach adopted 
was erroneous as the TPO sought to compare 
percentage of expenses to sales rather than the 

price paid under a comparable uncontrolled 
situation.

(iv) Aggrieved by the decision of the Tribunal, 
the assessee preferred further appeal before 
the Hon’ble High Court, contending that the 
amounts paid under the royalty licence and 
technical support agreements had to be viewed 
along with all other expenses and, therefore, 
aggregated. Assessee also argued against TPO / 
DRP’s use of CUP method for benchmarking the 
two transactions. 

Judgment
1. The Court held that there was no strait- 
jacket or inviolable rule in respect of aggregation 
or desegregation of transactions and relied on 
the decision of the co-ordinate bench in Sony 
Ericsson Mobile Communication India wherein 
it was held that aggregation of transactions was 
permissible and was entirely fact dependent 
exercise to be viewed having regard to the 
nature of the transaction and the surrounding 
circumstances. It also relied on the decision 
of the Court in the case of Magneti Marelli 
wherein it was held that where the TPO accepted 
TNMM as most appropriate method, it was not 
open to him to subject only one element, i.e. 
payment of technical assistance fee to an entirely 
different method (CUP). Accordingly, the Court 
concluded that the entire issue as to whether 
aggregation was warranted in the circumstances, 
should be gone into afresh in view of the  
law declared in Sony Ericsson and Magneti 
Marelli.

(ii) With respect to the issue of most 
appropriate method, the Court opined that 
no definitive ruling ought to be given at this 
stage. However, it clari ed that, in the event it 
was held that aggregation is permissible in the 
facts of this case, the findings of the Revenue 
authorities and the Tribunal that the TNMM 
method was warranted, would not be disturbed.

(iii) Accordingly, the matter was remitted to 
the TPO for reconsideration.
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Tribunal Decisions

provisions of a tax treaty – Held: No; in 

Quick Flight Limited vs. ITO (ITAT Ahmedabad)

ITA No. 1204/Ahd/2014 (Posted on 20-1-2017 on 
itatonline.org)

Assessment Year: 2011-12

Facts
(i) The assessee is a company engaged in 
the business of chartering, hiring and leasing 
aircraft. During the year, payment was made to 
a non-resident.
(ii) Tax was deducted at source at the rate of 
10 per cent plus surcharge and education cess on 
the said payment of Fees for Technical Services 
(FTS) as per provisions of section 115A of the 
Act.
(iii) The AO alleged that the tax was required 
to be deducted at the rate of 20 per cent in view 
of the provisions of section 206AA of the Act as 
the deductee did not have a Permanent Account 
Number (PAN) and accordingly raised a demand 
of INR 30,250 towards short deduction and INR 
5750 towards interest on short deduction.

Decision
(i) The Tribunal held in favour of the assessee 
as under: Section 206AA of the Act has been 
included in Part B of Chapter XVII dealing 
with Collection and Recovery of Tax. Section 
206AA of the Act deals with the requirement 
of furnishing a PAN by any person, entitled 
to receive any sum or income on which tax is 
deductible under Chapter XVII-B, to the person 
responsible for deducting such tax.

(ii) It would suffice to note that Section 
206AA of the Act prescribes that where a PAN 
is not furnished to the person responsible for 
deducting tax at source then the tax deductor 

would be required to deduct tax at the higher 
of the prescribed rates, namely, at the rate 
prescribed in the relevant provisions of this Act; 
or at the rate/rates in force; or at the rate of 20 
per cent.

(iii) Section 90(2) of the Act provides that the 
provisions of the tax treaties would override the 
provisions of the domestic Act in cases where 
the provisions of tax treaties are more bene cial 
to the assessee.

(iv) There cannot be any doubt to the 
proposition that in case of non-residents, tax 
liability in India is liable to be determined in 
accordance with the provisions of the Act or 
the tax treaty between India and the relevant 
country, whichever is more beneficial to the 
assessee, having regard to the provisions of 
section 90(2) of the Act. 

(v) The Supreme Court in the case of Azadi 
Bachao Andolan and Others vs. UOI [2003] 263 
ITR 706 (SC) upheld the proposition that the 
provisions made in the tax treaties will prevail 
over the general provisions contained in the Act 
to the extent they are bene cial to the assessee.

(vi) Tax treaties entered into between India 
and the other relevant countries in the present 
context provide for scope of taxation and/or a 
rate of taxation which was different from the 
scope/rate prescribed under the Act. For the said 
reason, the assessee deducted the tax at source 
having regard to the provisions of the respective 
tax treaties which provided for a bene cial rate 
of taxation.

(vii) Even the charging Section 4 as well as 
5 of the Act which deals with the principle of 
ascertainment of total income under the Act are 
also subordinate to the principle enshrined in 
section 90(2) of the Act as held by the Supreme 
Court in the case of Azadi Bachao Andolan  
and Others.

(viii) Thus, as far as the applicability of the 
scope/rate of taxation with respect to the 
impugned payments made to the non-residents 
is concerned, no fault can be found with the rate 
of taxation invoked by the assessee based on the 
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tax treaties, which prescribed for a bene cial rate 
of taxation.
(ix) However, the case of the tax department 
was that the tax deduction at source was 
required to be made at 20 per cent under section 
206AA of the Act in the absence of a PAN of 
recipient non-residents.
(x) It would be quite incorrect to say that 
though the charging sections 4 and 5 of the Act 
dealing with ascertainment of total income are 
subordinate to the principle enshrined in section 
90(2) of the Act but the provisions of Chapter 
XVII-B governing tax deduction at source are not 
subordinate to section 90(2) of the Act.

(xi) Notably, section 206AA of the Act which 
is the centre of controversy before us is not a 
charging section but is a part of a procedural 
provisions dealing with collection and deduction 
of tax at source. The provisions of section 195 
of the Act which casts a duty on the assessee 
to deduct tax at source on payments to a non-
resident cannot be looked upon as a charging 
provision. In fact, in the context of section 195 
of the Act also, the Supreme Court in the case 
of CIT vs. Eli Lily & Co. [2009] 312 ITR 225 (SC)
observed that the provisions of tax withholding 
i.e. section 195 of the Act would apply only to 
sums which are otherwise chargeable to tax 
under the Act.

(xii) The Supreme Court in the case of GE India 
Technology Centre Pvt. Ltd. vs. CIT [2010] 327 ITR 
456 (SC) held that the provisions of tax treaties 
along with the sections 4, 5, 9, 90 & 91 of the Act 
are relevant while applying the provisions of tax 
deduction at source.

(xiii) Therefore, in view of the aforesaid 
schematic interpretation of the Act, section 
206AA of the Act cannot be understood to 
override the charging sections 4 and 5 of the Act. 
Thus, where section 90(2) of the Act provides 
that tax treaties override domestic law in cases 
where the provisions of tax treaties are more 
beneficial to the assessee and the same also 
overrides the charging sections 4 and 5 of the Act 

which, in turn, override the section 206AA of the 
Act.
(xiv)  Where the tax has been deducted on 
the strength of the beneficial provisions of tax 
treaties, the provisions of section 206AA of the 
Act cannot be invoked by the AO to insist on the 
tax deduction at the rate of 20 per cent, having 
regard to the overriding nature on the provisions 
of section 90(2) of the Act.
(xv) Following the decision in the case of 
Alembic Ltd. vs. ITO (ITA No.1202/Ahd/2014) 
and analysing the facts of the case, the Tribunal 
held that the payment was made towards FTS 
to a non-resident not having a PAN through 
a banking channel as approved by the RBI 
and the payment was well covered under the 
provisions of section 115A(1)(b) of the Act and 
therefore, special rate of tax i.e. 11.33 per cent 
was applicable and was rightly deducted and 
deposited by the assessee and the provisions 
of section 206AA of the Act cannot be made 
applicable to this payment.
(Note: (i) The issue with respect to deduction 
of tax at source under section 206AA of the 
Act where the tax treaty bene t is available has 
been a matter of litigation. The Tribunal in the 
following cases has held that a beneficial tax 
treaty rate should apply as a tax treaty overrides 
the provisions of section 206AA of the Act. 
• DCIT vs. Pricol Ltd [2014] 223 Taxman 187 

(Mad.)(Mag.), 
• Wipro Ltd. vs. ITO (2016-TII-27-ITAT-

BANG-INTL) 
• DCIT vs. Serum Institute of India Ltd. [2015] 

56 taxmann.com 1 (Pune)
(ii) On the other hand, the Tribunal in Bosch 
Ltd. vs. ITO [2012] 141 ITD 38 (Bang.) has held 
that the higher tax rate speci ed under section 
206AA of the Act should be applied even if the 
bene cial rate under the tax treaty is available.
(iii) The provisions of section 206AA have 
been amended by the Finance Act, 2016. The 
CBDT vide Notification No. 53 /2016, F.No. 
370 142/16/2016-TPL, dated 24th June, 2016 
introduced Rule 37BC to provide that if a non-
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resident assessee does not have a PAN, but 
furnishes the speci ed details and the documents 
to the deductor, the provisions of Section 206AA 
shall not apply.)

Canada and USA – Payment of Fees for 
Consultancy and Professional Survives 
– Application of Concept of “Make 

Portugal treaty does not automatically 

by virtue of MFN clause – Held: No; 

Torrent Pharmaceuticals Ltd. vs. ITO

TS-609-ITAT-2016 (Ahd.)

Assessment Year: 2008-2009

Facts
(i) The assessee, a company resident in India, 
was engaged in manufacture and marketing of 
pharmaceutical products. 
(ii) During the assessment year 2008-09, the 
assessee remitted certain payments towards 
professional and consultancy services to overseas 
payees who were tax residents of Switzerland, 
Canada and the US. Such payments were made 
for conducting tests/ study for research on 
samples forwarded by the assessee.
(iii) The assessee remitted the fees to such 
payees without withholding tax in India. Relying 
on the tax treaty with the respective countries, 
the assessee claimed that the payees had not 
“made available” any technical knowledge, 
experience, skill, know how or processes that 
enabled it to apply the technology contained 
therein.
(iv) The Tax Officer (TO) passed an order 
under Sections 201 and 201(1A) of the Income-
tax Act, 1961 (the Act), holding that the 

aforementioned payments were in the nature of 
royalty/ FTS covered under sections 9(1)(vi) and 
(vii) of the Act, and were hence liable to tax in 
India, and rejected the assessee’s reliance on the 
respective tax treaties.
(v) Aggrieved, the assessee filed an appeal 
before the Commissioner of Income Tax (Appeal) 
[CIT(A)]. With respect to the Swiss remittances, 
the CIT(A) rejected the assessee’s claim on the 
following grounds:
(vi) Swiss remittance was towards FTS covered 
under section 9(1)(vii) of the Act and Article 12 
of India-Swiss tax treaty;
(vii) The MFN clause in the India-Swiss 
Confederation tax treaty provided that the 
scope of FTS would have to be renegotiated if 
the scope of FTS was restricted in a subsequent 
treaty entered into by India with an OECD 
member State. Hence, the said clause was of 
no avail unless the India-Swiss tax treaty was 
renegotiated. 
(viii) With respect to the Canadian and US 
remittances, the CIT(A) granted relief to the 
assessee, concluding that the services did not 
make available technical knowledge, experience, 
skill, know-how or processes that enabled 
the person acquiring the services to apply the 
technology contained therein. 
(ix) The assessee and the Revenue both 
filed appeals before the Tribunal, against the 
withholding tax applicability on the Swiss 
remittances and the Canadian and US 
remittances respectively. 
(x) The assessee contended that:
a) With respect to the Swiss remittances, 

the assessee submitted that the services 
rendered to it did not ‘make available’ 
technical knowledge, experience, skill, 
know-how or processes. The assessee 
referred to the India-Portugal tax treaty 
containing the ‘make available’ clause. 
Even though the ‘make available’ clause in 
respect of FTS was not explicitly contained 
in the India-Swiss Confederation tax 
treaty, the said ‘make available’ clause 
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was deemed to be applicable to the India-
Swiss tax treaty by virtue of the MFN 
clause contained in the Protocol of the 
India-Swiss tax treaty. 

b) For the above argument, the assessee 
relied on the decision in Sandvik AB vs. 
DDIT [2015] 167 TTJ 217 (Pune) wherein 
the assessee had claimed benefit of 
Protocol to the India-Sweden tax treaty. 
In this case, the beneficial FTS provision 
as present in the India-Portugal tax treaty 
was applied to the FTS payment to the 
Swedish entity, and the payment was not 
considered to be taxable in India. 

c) With respect to the Canadian and US 
remittances, the assessee submitted that 
the services rendered to it by the overseas 
entities did not ‘make available’ technical 
knowledge, experience, skill, know-how 
or processes. The assessee could not apply 
the services on its own. Accordingly, the 
said payments could not be considered as 
FTS as per Article 12 of the tax treaty with 
the respective countries. 

(xi) The Revenue submitted as follows:
a) With respect to the Swiss remittances, the 

Revenue relied on the orders of the CIT(A) 
and TO. 

b) With respect to the Canadian and US 
remittances, the Revenue submitted that 
the payees had made available their 
expertise and technical knowhow to the 
assessee, enabling it to use the know how 
independently without their assistance. 

Decision
The Tribunal held, partly in favour of the 
assessee, as under:
(i) With respect to the Swiss remittances, 
the Tribunal observed that the ‘make available’ 
clause was not present in Article 12 – FTS under 
the India-Swiss Confederation tax treaty. The 
Protocol to India-Swiss Confederation tax treaty 
only mentioned that both countries should enter 
into negotiation if India entered into a tax treaty 

with a third State which was a member of the 
OECD, restricting the scope of FTS. In absence 
of renegotiation of the treaty, the restricted scope 
of FTS as per the India-Portugal tax treaty could 
not be applied to the India-Swiss Confederation 
tax treaty. 
(ii) The Tribunal observed that the assessee’s 
reliance on the Sandvik AB ruling was 
misplaced, since the Protocol to the India-
Sweden tax treaty regarding a beneficial rate 
or scope did not have the condition of re-
negotiation between the two countries (unlike 
the India-Swiss Confederation tax treaty). 
(iii) Accordingly, the Tribunal upheld the 
decision of the lower authorities that the 
restricted scope of FTS as per the India-Portugal 
tax treaty could not be applied to the India-Swiss 
Confederation tax treaty. 
(iv) With respect to the Canadian and US 
remittances, the Tribunal observed that the 
Revenue failed to produce any evidence that 
the payees had made available any technical 
knowledge, experience, skill, know how or 
processes to the assessee, which enabled the 
assessee to independently apply the technology 
contained therein. Based on this, the Tribunal 
noticed that these payees had merely rendered 
consultancy services without imparting any 
knowledge. Accordingly, the Tribunal upheld the 
decision of lower authorities.

Indian subsidiary represented by its 
managing director constitutes a fixed 

Carpi Tech SA vs. ADIT
[TS-587-ITAT-2016 (CHNY)]
Assessment Year: 2008-09

Facts
(i) The assessee is a foreign company, resident 
in Switzerland, specialised in geo composite 
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membrane water proo ng and drainage systems 
for dams, canals, tunnels and other hydraulic 
structures.

(ii) The assessee has a subsidiary, namely, 
Carpi India Waterproofing Specialists Pvt. Ltd. 
(CIWSPL) in India represented by Shri V. 
Subramanian (Managing Director, MD).

(iii) The assessee had rendered services 
for Tamil Nadu Electricity Board (TNEB) 
at Kadamparal, and the project was  
executed between 6th November, 2004 and 21 
May, 2005.

(iv) During the Assessment Year (AY) 2008-09, 
the assessee received a sum of INR 11,95,56,285 
from National Hydro Power Corporation Ltd. 
(NHPC) for providing PVC geo membrane water 
proo ng in Tanakpur Power channel (Tanakpur 
project) and claimed it as exempt from tax on 
the ground that it did not have continuous  
presence or business connection or a PE in  
India.

(v) The Assessing Officer (AO) determined 
the total income as INR 1,09,84,831 after giving 
deduction of sales and service tax. Aggrieved 
by the order of the AO, the assessee preferred 
directions from the Dispute Resolution Panel 
(DRP).

(vi) The DRP upheld the AO’s order. Against 
the direction of the DRP and the nal assessment 
order, the assessee went on appeal before the 
Tribunal. 

(vii) The Tax department’s contended that:

a) CIWSPL was the authorised representative 
for the project undertaken by the assessee 
and all expenses in India to execute 
the project were incurred by CIWSPL 
which were subsequently reimbursed 
by the assessee. CIWSPL was the Indian 
face of the assessee representing it in all  
practical matters, and to that extent, 
CIWSPL was the dependent agent of the 
assessee.

b) The MD of CIWSPL was also representing 
foreign enterprises such as Liitostroj 
Power and Koncar apart from an Indian 
company VA Tech Hydro. The companies 
represented by the MD were at different 
point in time and not during the period 
when he was involved in undertaking 
Tanakpur project work of the assessee. 
The claim of the assessee contending 
that CIWSPL represented by MD was an 
independent agent in terms of Articles 
5.5 and 5.6 of the tax treaty cannot be 
accepted.

c) The examination of contract documents 
revealed that CIWSPL represented by the 
MD was also the designated power of 
attorney (POA) holder for these projects 
on behalf of the assessee and is responsible 
for all aspects of the contract right from 
the stage of signing till the execution of 
the contract. MD has been mentioned as 
the project representative at the site and 
alternatively project co-ordinator in the 
contract documents.

(viii) The assessee contended that:

a) The POA in favour of the MD is a speci c 
POA which was issued subsequent to the 
award of Tanakpur project contract, and 
he did not have any general or continuous 
authority to act on behalf of the assessee.

b) The ‘Invitation Of Bid’ clearly 
describes the scope of work as ‘Design, 
manufacture, supply and installation of 
exposed impervious PVC Geo composite 
Membrane’ which falls within the purview 
of Article 5.2(j). The duration of the project 
was 40 days which is not beyond the 
threshold of six months as prescribed 
under Article 5.2(j) of the tax treaty and 
therefore, would not constitute a PE.

c) In view of the time lag of three years 
between execution of the two projects, 
PE could not be established as ‘business’ 
per se contemplates continuous, organised 
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and systematic activities which were 
conspicuously absent in the assessee’s 
case.

d) The address of the MD was only a mailing 
address, and the mere existence of books 
of account cannot either conclusively or 
inferentially lead to the fixed place of 
business through which the business of the 
assessee is wholly or partly carried on as 
de ned in Article 5.1 of the tax treaty.

Decision
The Tribunal held, on very peculiar facts of the 
case, in Revenue’s favour as under:

(i) The claim of the assessee that no PE 
existed in view of Article 5.2(j) of the tax treaty 
was only a subterfuge on the face of such 
facts as the nature of service rendered by the 
assessee were not in relation to a building site, 
construction, installation or assembly project. 
The work was in the nature of repair and supply 
of material and therefore, the time limit of six 
months as prescribed in Article 5.2(j) would not 
be applicable.

(ii) The Tribunal relying on the decision of 
the Delhi Tribunal in the case of Fugro Engineers 
B.V. vs. ACIT [2008] 26 SOT 78 (Del.) held 
that number of days was not significant in a 
peculiar type of work undertaken and if the 
contract is not one of assembly, construction or 
installation, no time limit has been prescribed for  
incidence of source country taxation of such 
projects

(iii)  All correspondences relating to 
prospecting of client, participation in bids, 
correspondence with customers, signing of 
contract document, execution of the project 
and closure of the project, etc. were initiated or 
routed through the business address of CIWSPL.

(iv) The activities of the assessee and CIWSPL 
are intertwined and CIWSPL participates in 

the economic activities of the assessee. Since 
the assessee and CIWSPL are carrying out 
identical nature of jobs in India and therefore, 
the activities of CIWSPL necessarily are to be 
analysed to determine whether there is a xed 
place PE.

(v) The Tribunal observed that the ’ xed place 
test’ is a positive one for the assessee and there 
was no requirement to go for special inclusion 
for the purpose of determination of PE.

(vi) What constitutes a place of business for 
Article 5 of the tax treaty is often a question of 
fact and law. Place of business usually means 
premises of the enterprises used for carrying on 
the business, whether or not exclusively used 
for the business. To constitute a PE, the business 
must be located at a single place for a reasonable 
length of time and the activity need not be 
permanent, endless or without interruptions. 
The Tribunal relied on the decisions of Sutron 
Corporation vs. DIT [2004] 268 ITR 156 (AAR) and 
Motorla Inc. vs. DCIT [2005] 95 ITD 269 (Del.) (SB) 
wherein the residence of the country manager 
was held to be a xed place of business as the 
same was used as an of ce address.

(vii) The role played by the MD as an agent of 
the assessee as also CIWSPL who render similar 
services cannot be easily discerned or separated. 
There being a unison of interest to a great extent, 
while as an independent agent there would 
be required an objectivity in execution of the 
tasks of the non-resident assessee. In the instant 
case, the MD was acting exclusively or almost 
exclusively for and on behalf of the assessee 
during the currency of the project and to that 
extent, the MD was not acting in furtherance of 
his ordinary course of business.

[Note: In this connection, the reader may also 
refer to the Delhi HC decision in the case of 
National Petroleum Construction Company vs. DIT 
[2016] 383 ITR 648 (Del.)]
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INDIRECT TAXES 
Central Excise and Customs – Case Law Update

Bharat Petroleum Corporation Ltd. vs. Commis-
sioner of Central Excise, Coimbatore

[2016 (342) E.L.T.602 (Tri.-Chennai) decided on 
19-9-2016]

Valuation

Facts in this case are as follows
The assessee in this case was selling oil through 
marketing companies and also directly to 
customers. The price charged to marketing 
company was at a discount. The Department 
alleged that the prices charged to the normal 
buyers other than marketing company should be 
adopted for sales to marketing companies since 
the price charged to them was lower. The show 
cause notice alleged that parties are ‘related 
person’ on the ground of mutuality of interest. 
The valuation should be done under section 
4(1)(b) of the Central Excise Act, 1944 read with 
provisions of section 4(3)(b) thereof.

The revenue contended that as mentioned in 
Para 25 of the adjudication order, there was 
connection between the parties and they are 
‘related person’ on the ground of mutuality of 
interest. The lower prices have resulted into 
depletion of assessable value and have caused 
prejudice to Revenue.

Appellant submitted that the adjudication order 
is passed on the basis of having inter-connection 

between the parties while in SCN it was alleged 
that parties are ‘related person’ on the ground 
of mutuality of interest. Thus the adjudication 
has travelled beyond SCN and cannot be upheld.

The Hon’ble Tribunal observed that the 
contention of the appellant is that the sale 
price charged to oil marketing companies was 
at the time and at the place without satisfying 
any of the ingredients of section 4(1)(b) of the 
Central Excise Act, 1944 read with provisions 
of section 4(3)(b) thereof. The authorities have 
neither brought the appellant to the ambit of 
inter-connected undertaking, relative, buyer and 
distributor nor as an associated concern directly 
or indirectly in the absence of any evidence to 
that effect. In absence of any relationship being 
established, the valuation of the goods cleared 
“in any other case” as is envisaged in section 
4(1)(b) of Central Excise Act, 1944 shall not be 
attracted. 

So far as the relationship aspect is concerned, 
there is nothing on record to establish that 
the marketing companies whether in any way 
related to the appellant satisfying any of the 
elements of section 4(3)(b) of the Central Excise 
Act, 1944. Accordingly law relating to Section 
4(1)(b) of the Central Excise Act, 1944 is not 
applicable in the present context of case. The 
fundamental law relating to valuation is that 
the clearance at the point of sale and at point 
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of time is criteria. There is no material brought 
by the adjudicating authority to show that 
discriminatory price was charged during the 
same time and at the same point of sale. 

In absence of any evidence to show that the 
buyer and seller were mutually interested 
to make gain at the cost of Revenue, 
undervaluation of clearances is inconceivable. 
Accordingly order of the authority below does 
not sustain. Appeal is thus allowed.

Mainetti (India) Pvt. Ltd vs. Commissioner of  
C. Ex., Chennai–IV

2016 (342) E.L.T. 603 (Tri.-Chennai) decided on 
19-9-2016

CENVAT credit 
This is an interesting case. The appellant 
imported hangers without hook and paid the 
CVD on the same. He xed hooks to the hangers 
and since only after fixing the hook thereto 
it becomes a complete hanger the appellant 
paid excise duty since process of fixing hook 
undisputedly amounted to manufacture. 

The Department denied the CENVAT credit 
of duty paid on hangers on the ground that 
hangers without hook is not an input. 

On behalf of the appellant, it was submitted that 
the hanger without hook imported from abroad 
has undergone the process of manufacture i.e. 
fixing the hook thereto, in India. There is no 
dispute that such a process is a manufacture 
and that is also not questioned in the show 
cause notice. It is an admitted fact that hanger 
manufactured in India has been made liable 
to duty and the duty so payable has been 
discharged.

It was also submitted by appellant that the 
show cause notice was issued under wrong 
assumption that the hanger without hook is 
not an input. It was further submitted that 
as per Rule 2(1) of CENVAT Credit Rules, 

2004, anything which undergoes the process of 
manufacture in the factory of a manufacturer is 
an input. There is no finding by the authority 
below that the hangers imported without hook 
has not undergone processing of fixing hook 
thereto. 

The Hon’ble Tribunal observed that unhooked 
hanger imported and used for hooking the same 
was input since only upon hooking, the hanger 
becomes a complete hanger. In such a factual 
scenario, the Impugned order denying CENVAT 
credit of the duty paid is liable to be set aside. 

It was ordered accordingly and appeal was 
allowed.
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INDIRECT TAXES 
Service Tax – Statute Update

1. Services by business facilitator 
or business correspondent to a 
banking company

Exemption under Entry 29(g) of Mega 
Exemption Noti cation No. 25/2012 – ST dated 
20-6-2012 is amended to expand the scope 
of exemption to cover services provided by 
business facilitator or a business correspondent 
to a banking company with respect to accounts 
in its rural area branch.

Prior to this amendment, exemption was 
available only with respect to a Basic Savings 
Bank Deposit Account covered by Pradhan 
Mantri Jan Dhan Yojana in the banking 
company’s rural area branch, by way of account 
opening, cash deposits, cash withdrawals, 
obtaining e-life certi cate, Aadhaar seeding.

The exemption will now be available to business 
facilitator or business correspondent providing 
services to all banking company in respect of all 
accounts in its rural branch. 

[Noti cation No. 01/2017-ST dated 12-1-2017]

2. Ocean freight on import of goods
• Entry 34 of Mega Exemption Noti cation 

No. 25/2012 – ST dated 20-6-2012 provides 
exemption to services received from 
service provider located in non-taxable 
territory by:

– Government, local authority, 
Governmental authority or an 
individual for any purpose other 
than commerce, industry, business 
or profession.

– Entity registered u/s. 12AA of 
Income-tax Act providing charitable 
activities.

– A person located in non-taxable 
territory.

A proviso is added to above entry providing that 
aforesaid exemption shall not apply to services 
by way of transportation of goods by a vessel 
from a place outside India up to the customs 
station of clearance in India (“import freight”).

Thus, ocean freight in respect of imports made 
for non-business or non-commercial purpose 
by Government, local authority, Government 
authority, individual or charitable entity 
registered u/s. 12AA of Income-tax Act, 1961 
will also be liable to service tax.

• Rule 2(1)(d)(i) of Service Tax Rules, 1994 
(‘STR’) de ning ‘person liable to pay tax’ 
is amended by inserting clause (EEC) 
to provide that ocean freight service by 
vessel provided or agreed to be provided 
by a person located in non-taxable 
territory to a person located in non-taxable 
territory, person liable to pay service tax 
would be a person in India who complies 
with sections 29, 30 or 38 read with section 
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148 of the Customs Act, 1962 (52 of 1962) 
with respect to such goods.

 From the combined reading of noti cations 
01/2017 and 02/2017, the import freight 
services provided by a person located in 
non-taxable territory to a person located 
in non-taxable territory by a vessel is now 
taxable. 

 This can be explained with following 
example: 

 If a person located in Germany engages a 
foreign shipping line (service provider not 
registered in India), for transportation of 
goods by vessel from Germany to India, 
service tax would be leviable on such 
freight and following person complying 
with sections 29, 30 or 38 read with section 
148 of the Customs Act, 1962 in respect of 
import of such goods will be person liable 
to pay tax on ocean import freight:

Section of 
Customs 

Act

Meaning

29 Person in-charge of a vessel 
entering India from any place 
outside India

30 Person in-charge of a vessel to 
deliver the import manifest or 
import report

38 Confers power on the proper 
officer to require the person in- 
charge to produce documents

148 Agents appointed by the person 
in-charge of vessel

• Further amendment is made in 
Notification No. 30/2012-ST dated  
20-6-2016 by inserting Entry 12 to provide 
that liability to pay service tax in case of 
import freight service will be entirely on 
aforesaid persons. 

Above amendments are effective from 22-1-2017.

[Notification Nos. 01/2017-ST, 02/2017-ST and 
3/2017-ST dated 12-1-2017]

3. Amendment in the definition of 
“Aggregator”

Following proviso is inserted to Rule 2(1)(aa) of 
STR to amend de nition of “aggregator”:

“Provided that aggregator shall not include 
such person who enables a potential customer to 
connect with persons providing services by way 
of renting of hotels, inns, guest houses, clubs, 
campsites or other commercial places meant 
for residential or lodging purposes subject to 
following conditions, namely :

a. The person providing services by way 
of renting of hotels, inns, guest houses, 
clubs, campsites or other commercial 
places meant for residential or lodging 
purposes has a service tax registration 
under provision of these rules; and

b. Whole of the consideration for services 
provided by such service provider is 
received directly by such service provider 
and no amount, which forms part of the 
consideration of services of such service 
provider, is received by the aggregator 
directly from either recipient of the service 
or his representative.”

Above amendment is effective from 22-1-2017.

tour operator service
Presently the abatement for tour operator is 
divided in two categories i.e. 90% for only 
arranging accommodation and 70% in any other 
case subject to condition of non-availment of 
CENVAT credit except where tour operator’s 
services were availed by other tour operator. 
Effective taxable portion and effective tax rate for 
tour operator services were as under:

• 10% for arranging accommodation 
[effective service tax rate is 1.5%]

• 30% for other cases [effective service tax 
rate is 4.5%]

The amendment is made to provide for uniform 
abatement of 40% with simultaneous CENVAT 



| The Chamber's Journal |  |134

credit of all input services subject to stipulated 
condition. However, tour operator claiming 
CENVAT credit of inputs and capital goods will 
not be eligible for abatement. 

The amendment is carried out by substituting 
following in SL No. 11 of the table given in 
abatement Notification No. 26/2012-ST dated 
20-6-2012: 

Sl. 
No.

Description 
of taxable 

service

Taxable 
portion

Conditions

11 Services by a 
tour operator

60% (i) CENVAT credit on inputs and capital goods used for 
providing the taxable service, has not been taken under the 
provisions of the CENVAT Credit Rules, 2004

(ii)  The bill issued for this purpose indicates that it is inclusive 
of charges of accommodation and transportation required for 
such a tour and the amount charged in the bill is the gross 
amount charged for such a tour including the charges of 
accommodation and transportation required for such a tour

Above amendments are effective from 22-1-2017.

5. Online Information and Database 
Access Retrieval Services 
(‘OIDAR’) provided to charitable 
entities

• Entry 34 of Mega Exemption Noti cation 
No. 25/2012 – ST dated 20-6-2012 provides 
exemption to services received from 
service provider located in non-taxable 
territory by:

a) Government, local authority, 
Governmental authority or an 
individual for any purpose other 
than commerce, industry, business 
or profession.

b) Entity registered u/s. 12AA of 
Income-tax Act providing charitable 
activities.

c) A person located in non-taxable 
territory.

Said entry was amended vide Notification no. 
47/2016-ST dated 6-9-2016 to insert a proviso 
that such exemption will not be applicable to 
OIDAR services when provided to persons 

speci ed in clause (a) of Entry 34 (Government, 
local authority, Governmental authority and 
individual for non- business purpose).

This proviso is now further amended to provide 
that exemption under Entry 34 will also not be 
applicable to OIDAR services when provided 
to persons specified in clause (b) of Entry 34 
i.e. charitable entities registered u/s. 12AA of 
Income-tax Act, 1961.

A foreign service provider would now be liable to 
service tax in respect of OIDAR services provided 
to charitable trust or NGO, etc. in India.

This noti cation is effective from 30-1-2017.

6. Due date for payment of OIDAR 
Services

Due date for payment of service tax in case of 
OIDAR service provided by any person located 
in non-taxable and received by non-assessee 
online recipient for the month of December, 2016 
and January, 2017 is extended to 6-3-2017.  
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INDIRECT TAXES 
Service Tax – Case Law Update

CA. Bharat Shemlani

1.  Services

Erection, Commissioning or Installation Service

1.1 SMS Infrastructure Ltd. vs. CCE&C, 
Nagpur 2017 (47) ST 17 (Tri.-Mumbai)

The appellant in this case rendered ECI service 
during the periods 2004-05 to 2006-07 to MSRDC 
and claimed works contract not liable to service 
tax. The Tribunal held that, the issue stands 
settled by Supreme Court decision in Larson & 
Toubro Ltd. 2015 (39) STR 913 (SC) and hence set 
aside the demand. 

Business Auxiliary Service

1.2 Khanna Polymers vs. CCE, Noida 2017 (47) 
ST 82 (Tri.-All.)

The appellant in this case Del Credere agent 
also responsible for recovery of payment from 
purchaser made payment to principal from 
his own pocket and received early payment 
incentive before receiving amount from 
purchaser. The Tribunal held that such incentive 
is to be treated as cash discount and it is not 
related to consideration received for rendering 
service on commission basis under BAS. 

2.  Interest/Penalties/Others

2.1  Principal CST, Delhi-I vs. I-Process 
Services (I) Pvt. Ltd. 2017 (47) STR 7 
(Del.) 

In this case, assessee ling refund claim within 
time which was rejected initially then paid partly 
on remand and ultimately getting full refund 
after second round of litigations. The Tribunal 
following Apex Court decision in 2011 (27) STR 
193 (SC) allowing interest from three months 
after dates of ab initio claims and it is held that, 
there is no in rmity in the said order. 

2.2  A. K. Associates vs. CCE, Nagpur 2017 (47) 
STR 49 (Tri.-Mumbai) 

In the present case it is held that, proprietary 
rm and proprietor are not two different entities 

and no separate legal status of proprietary 
concern and for all legal purpose, proprietor 
only having locus standi for any operation of 
proprietorship rm. 

2.3  Gurubaksh Singh Builders Pvt. Ltd. vs. 
CST, Delhi 2017 (47) STR 50 (Tri. - Del.) 

In this case, the department sought to deny 
the abatement of 67% value of goods under 
Exemption Notification No. 15/2004-ST on 
account of receipt of material from service 
recipient, free of cost during the period 2006-07. 
The Tribunal held that, issue covered in Bhayana 
Builders Pvt. Ltd. 2013 (32) STR 49 (Tribunal-LB) 
and therefore demand is not sustainable. 

2.4  Nihilent Technologies Pvt. Ltd. vs. CST, 
Pune 2017 (47) STR 53 (Tri.-Mumbai) 
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The issue in this case was whether turnover 
of services provided by such branches located 
in South Africa and UK whether qualified as 
export turnover of assessee. It is held that, 
branch offices were in non-taxable territory 
and therefore branches were distinct persons. 
Business turnover of branches could not be 
treated export turnover of assessee. Therefore 
services provided by branches of assessee not 
Export of Service and assessee not entitled to 
refund of Service Tax paid on input services. 

2.5  Diya Systems (Management) Pvt. Ltd. vs. 
CCE, Mangaluru 2017 (47) STR 58 (Tri. - 
Bang.) 

The Tribunal in this case held that, as per 
the provisions of Rule 5 and Notification No. 
5/2006-CE (NT) registration under any speci c 
category for claiming refund not necessary 
as long as service provider registered with 
Department. 

2.6  Principal CST, Pune vs. Prodair Air 
Products India Pvt. Ltd. 2017 (47) STR 76 
(Tri. - Mumbai) 

The Tribunal in this case held that, since as 
per Notification No. 5/2006-CE (NT) number 
of claim to filed in a quarter restricted to one 
which follows that while determining last date 
commencing with date of receipt of inward 
remittance, due regard must be laid to last day 
of quarter to avoid practical dif culty. Therefore, 
the refund claims not barred by limitation. 

3.  CENVAT Credit

3.1  HPCL Ltd. vs. CCE, Visakhapatnam-I 2017 
(47) STR 33 (Tri.-Hyd.)

The Tribunal in this case allowed CENVAT credit 
on the following;

• Catering services used for activities like 
seminar, workshops, etc. 

• Commissioning services related to re ning 
and clearance of diverse petroleum 
products

• Housekeeping services used for proper 
upkeep of premises necessary for 
manufacturing activities. 

• Certification services rendered in 
connection with Disaster Management 
Plan and for engineering drawings. 

• Services related to conducting written test 
for selection of employees for re nery. 

3.2  Ramboll Imisoft Pvt. Ltd. vs. CCCE&ST, 
Hyderabad-II, 2017 (47) STR 61 (Tri.- 
Hyd.)

The Tribunal in this case held that, provisions of 
FA, 1994 are not applicable to State of J&K and 
services provided to said State are not covered 
under definition of taxable service and cannot 
be stated as an exempt service. Rule 6(3)(1) of 
CCR, 2004 is not applicable and the assessee not 
maintaining separate accounts need not reverse 
proportionate credit attributable to input services 
utilised for providing services in J&K. 

3.3  Bhagwati Power & Steel Ltd. vs. CCE&C, 
Raipur 2017 (47) STR 69 (Tri.-Del.)

The department sought to deny credit 
attributable to input services of crushing charges 
on shortage quantity of iron ore. The Tribunal 
held that, services received by assessee and duly 
accounted for based on valid service tax invoice 
and there is no stipulation or embargo created in 
CENVAT statute for dealing with such event for 
denial of CENVAT credit. 

3.4  Toyoto Kirloskar Motors Ltd. vs. CCE, 
LTU, Bengaluru 2017 (47) STR 106 (Tri.- 
Bang.)

The Tribunal in this case held that, interest is not 
chargeable when credit wrongly taken reversed 
before utilisation. It is further held that credit 
of service tax paid on brokerage for residential 
accommodation provided to employees is 
admissible.
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OTHER LAWS 
FEMA Update

In this article,  we have discussed recent 
amendments to FEMA through Circulars and 
Notifications issued by RBI:

1. Exchange facility to foreign 
citizens

Facilities for Foreign citizens holding foreign 
passport to exchange foreign currency against 
tender of the specified bank notes up to a 
limit of ` 5,000/- per week was extended till 
31st December, 2016 vide A.P. (DIR Series) 
Circular No. 22 dated 16th November, 2016. 
The time limit was further extended and the 
facility shall continue to be in force till 31st 
January, 2017

[A.P. (DIR Series) Circular No. 24 dated 3rd 
January, 2017]

2. Evidence of Import under Import 
Data Processing and Monitoring 
System (IDPMS)

With a view to enhance ease of doing 
business and reduce transaction cost, RBI has 
discontinued the requirement of submission 
of hardcopy of Evidence of Import documents 
i.e. BoE, with effect from December 1, 2016 
as it  is  available in IDPMS. The revised 
procedures are as set out below:

i.  AD bank will enter BoE details (BoE 
number, port code and date) as received 
from the importer and download the 
BoE message data from “BOE Master” 
in IDPMS. Thereafter, match and settle 
the BoE data with Outward Remittance 
Message (ORM) associated with the 
payment for import as per the message 
format “BOE Settlement” in IDPMS. 
Multiple ORMs can be settled against 
single BoE and also multiple BoE(s) can 
be settled against one ORM.

ii.  In respect of imports on ‘Delivery 
against Acceptance’ basis, on request 
of importer, AD bank shall verify the 
evidence of import from IDPMS at the 
time of effecting remittance of import 
bill.

iii.  On settlement of ORM with evidence 
of import AD bank shall in all cases 
issue an acknowledgement slip to the 
importer containing the following 
particulars:

a. Importer's full name and address 
with code number;

b. Number and date of BoE and the 
amount of import; and

c. A recap advice on number and 
amount of BoE and ORM not 
settled for the importer.
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iv.  The importer needs to preserve 
the printed ‘Importer copy’ of 
BoE as evidence of import and 
acknowledgement slip for future use.

The extant instructions and guidelines for 
Evidence of Import in Lieu of Bill of Entry 
will apply mutatis mutandis. The evidence of 
import in lieu of BoE in permitted/approved 
conditions will be created and uploaded by 
AD bank of the importer in the form of BoE 
data as per message format “Manual BOE 
reporting” in IDPMS.

Follow-up for Evidence of Import: AD banks 
shall  continue to follow up for outward 
remittance made for import (i.e. unsettled 
ORM) in terms of extant guidelines and 
instructions on the subject. In cases where 
relevant evidence of import data is not 
available in IDPMS on due dates against 
the ORM, AD bank shall follow up with the 
importer for submission of documentary 
evidence of import. Similarly, if BoE data is 
not settled against ORM within the prescribed 
period AD banks shall follow up with the 
importer in terms of extant instructions.

Verification and Preservation: Internal 
inspectors and IS auditors (including external 
auditors appointed by AD bank) should carry 
out verification and IS audit and assurance 
of the “BOE Settlement” process in IDPMS. 
Data and process followed by AD bank for 
“BOE Settlement” should be preserved in 
terms of the guidelines under Cyber Security 
Framework in the bank. However, in respect 
of cases which are under investigation by 
investigating agencies, the data, process and/
or documents may be destroyed only after 
obtaining clearance from the investigating 
agency concerned.

[A.P. (DIR Series) Circular No. 27 dated 12th 
January, 2017]

(In order to enhance ease of doing business 
and facilitate efficient and paperless 

data processing for payment of import 
transactions and effective monitoring 
thereof,  Import Data Processing and 
Monitoring System (IDPMS) has gone live 
with effect from October 10,  2016. Since 
the import evidence is already available 
in IDPMS, RBI has done away with the 
requirement of furnishing hardcopy of the 
EOI. This amendment, will greatly reduce the 
procedural burden for the banks also resulting 
in reduction of transaction cost) 

3. Prohibition on Indian party 
from making direct investment in 
countries identified by the Financial 
Action Task Force (FATF) as "Non-  
Co-operative countries and 
territories"

At present,  there is no restriction on an 
Indian party with regard to the countries, 
where it  can undertake Overseas Direct 
Investment. In order to align, the instructions 
with the objectives of FATF, on a review, 
it has been decided to prohibit an Indian 
party from making direct investment in an 
overseas entity (set up or acquired abroad 
directly as JV/ WOS or indirectly as step 
down subsidiary) located in the countries 
identified by the FATF as “non- co-operative 
countries and territories” as per list available 
on FATF website www.fatf-gafi.org or as 
notified by the Reserve Bank of India from 
time-to-time.

Necessary amendments to the Notification 
ibid have been notified vide Notification No. 
FEMA 382/2016-RB dated January 2, 2017 c.f. 
G.S.R. No. 01(E) dated January 2, 2017

[A.P. (DIR Series) Circular No. 28 dated 25th 
January, 2017]

(The FATF has identified jurisdictions with 
strategic deficiencies in their frameworks. 
Through this move, the Government of India 
has demonstrated its commitment to support 
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international initiatives to combat money 
laundering and the financing of terrorism). 

4. Amendment to Foreign 
Exchange Management (Transfer 
or Issue of Security by a Person 
Resident Outside India) (Fifteenth 
Amendment) Regulations, 2016

RBI has notified amendments in the Foreign 
Exchange Management (Transfer or issue 
of Security by a Person Resident outside 
India) Regulations, 2000 (Notification No.  
FEMA. 20/2000-RB dated 3rd May, 2000) in 
accordance with the amendments in the FDI 
Policy of 2016. 

The salient features of the amendments are 
as follows:–

1. A new clause (iiA) in Regulation 2, 
after clause (ii) is inserted to define 
‘convertible note’  to mean an 
instrument issued by a startup company 
evidencing receipt of money initially as 
debt, which is repayable at the option 
of the holder, or which is convertible 
into such number of equity shares of 
such startup company, within a period 
not exceeding five years from the date 
of issue of the convertible note, upon 
occurrence of specified events as per 
the other terms and conditions agreed 
to and indicated in the instrument;”

2. After the existing Regulation 6C, new 
Regulation 6 D is inserted providing 
regulations for issue of Convertible 
Notes by startup companies. The salient 
features of the provision are as follows:-

(1)  A person resident outside India 
(other than an individual who is 
citizen of Pakistan or Bangladesh 
or an entity which is registered/ 
incorporated in Pakistan or 
Bangladesh),  may purchase 

convertible notes issued by an 
Indian startup company for an 
amount of twenty five lakh rupees 
or more in a single tranche.

 Explanation: For the purpose 
of this Regulation, a ‘startup 
company’ means a private 
company incorporated under 
the Companies Act,  2013 or 
Companies Act,  1956 and 
recognised as such in accordance 
with notification number G.S.R. 
180(E) dated February 17, 2016 
issued by the Department of 
Industrial Policy and Promotion, 
Ministry of Commerce and 
Industry.

(2)  A startup company engaged in a 
sector where foreign investment 
requires Government approval 
may issue convertible notes to a 
non-resident only with approval 
of the Government.

 Explanation: For the purpose of 
this regulation, the issue of shares 
against such convertible notes 
shall  have to be in accordance 
with the Schedule 1 of the 
Principal Regulations.

(3)  A startup company issuing 
convertible notes to a person 
resident outside India 
shall  receive the amount 
of consideration by inward 
remittance through banking 
channels or by debit to the NRE/ 
FCNR (B) / Escrow account 
maintained by the person 
concerned in accordance with the 
Foreign Exchange Management 
(Deposit) Regulations, 2016, as 
amended from time-to-time.
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 Provided that an escrow account 
for the above purpose shall be 
closed immediately after the 
requirements are completed or 
within a period of six months, 
whichever is earlier. However, 
in no case continuance of such 
escrow account shall be permitted 
beyond a period of six months.

(4)  NRIs may acquire convertible 
notes on non-repatriation basis in 
accordance with Schedule 4 of the 
Principal Regulations.

(5)  A person resident outside India 
may acquire or transfer, by way 
of sale, convertible notes, from or 
to, a person resident in or outside 
India, provided the transfer takes 
place in accordance with the 
pricing guidelines as prescribed 
by RBI. Prior approval from the 
Government shall  be obtained 
for such transfers in case the 
startup company is engaged in a 
sector which requires Government 
approval.

(6) The startup company issuing 
convertible notes shall be required 

to furnish reports as prescribed by 
Reserve Bank.

[Notification No. 377 dated 10th January, 2017]

(In order to provide boost to startup 
companies,  the RBI has devised a new 
instrument called “convertible note” and has 
also framed investor friendly guidelines for 
raised funds up to the ceiling of twenty five 
lakhs rupees) 

5. Amendment to Foreign Exchange 
Management (Transfer or Issue 
of Security by a Person Resident 
Outside India) (Amendment) 
Regulations, 2017

RBI has further notified amendments in the 
Foreign Exchange Management (Transfer or 
issue of Security by a Person Resident outside 
India) Regulations, 2000 (Notification No. 
FEMA. 20/2000-RB dated 3rd May 2000) in 
accordance with the amendments in the FDI 
Policy of 2016. 

Through this Notification, RBI has notified 
amendments in the FDI guidelines for 
investment in Commodity Exchange provided 
in Schedule 1, in Annex B, as follows:

The existing Paragraph F.4, Schedule 1 , in Annex B providing guidelines for FDI in 
Commodity Exchange has been substituted by the following namely:-

Existing Amendment

F.4 Commodity 
Exchange

F.4 Infrastructure Company in the Securities Market

F.4.2 49%

Automatic

F.4.1 49% Automatic

Infrastructure companies in Securities Markets, namely, 
stock exchanges, commodity derivative exchanges, 
depositories and clearing corporations, in compliance with 
SEBI Regulations.

F.4.2 Other Conditions
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The existing Paragraphs F.7, F.8, F.9 and F.10 
shall be re-numbered as F.6, F.7, F.8 and F.9 
respectively.

(This Notification reduces the mismatch 
between FDI Policy & Notification No. 20 
resulting in reduction of hardship for non-
resident investors, who otherwise would have 
been forced to approach FIPB for approval in 
absence of a formal Notification by RBI) 

6. FAQs Remittances (Money 
Transfer Service Scheme (MTSS) and 
Rupee Drawing Arrangement (RDA)

RBI Update on FAQs as on January 
18,  2017 now contains new and 
detailed FAQs on Remittances (Money 
Transfer Service Scheme (MTSS) and 
Rupee Drawing Arrangement (RDA).  
Refer https://www.rbi.org.in/scripts/FS_
FAQs.aspx?Id=112&fn=5

7. FAQs Money Changing 
Activities

RBI Update on FAQs as on January 18, 
2017 now contains new and detailed FAQs 
on Money Changing Activities.  Refer 
https://www.rbi.org.in/scripts/FS_FAQs.
aspx?Id=54&fn=5

8. Names of International 
banks which have entered into a 
corresponding banking relationship 
with Iranian banks

RBI has updated list of foreign banks which 
have entered into banking relationship with 
Iranian banks. For the list of foreign banks 
refer https://www.rbi.org.in/scripts/FS_
FAQs.aspx?Id=123&fn=5

Existing Amendment

i. Foreign investment, including investment by FPIs, will 
be subject to the Guidelines/ Regulations issued by the 
Central Government, SEBI and the Reserve Bank from 
time-to-time.

Words and expressions used herein and not defined in 
these regulations but de ned in the Companies Act, 2013 
(18 of 2013) or the Securities Contracts (Regulation) Act, 
1956 (42 of 1956) or the Securities and Exchange Board of 
India Act, 1992 (15 of 1992) or the Depositories Act, 1996 
(22 of 1996) or in the concerned Regulations issued by 
SEBI shall have the same meanings respectively assigned 
to them in those Acts/ Regulations

The existing Paragraph F.6 is deleted.

I can retain neither respect nor affection for government which has been moving from 

wrong to wrong in order to defend its immorality.

— Mahatma Gandhi
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Advocate 

BEST OF THE REST

1.  Encroachment upon public 
pathway – By raising construction of 
religious structure – Encroachment in 
name of religion, faith, sect, etc., not 
proper: Constitution of India Art 19(1)
(d):
The grievance of petitioners, and all are residents 
of Dauda Kheda, Police Station, Lucknow was 
that there is a public pathway connecting houses 
of petitioners, where the Respondents 6 and 
7 have encroached upon a public pathway by 
raising construction of a religious structure 
(Temple) and attempting to encroach upon the 
public land. They have already constructed 
a Chabutara creating obstruction in smooth 
passage on the said public pathway and 
despite several complaints to local and district 
authorities, none has paid any heed to said 
grievance of petitioners. Photographs have also 
been led. 

The Hon’ble Court observed that there is no 
fundamental or legal right to encroach upon 
a public road (including highway), street, etc. 
and raise construction of any kind thereon. 
These unauthorised and illegal activities cause 
hindrance and interruption in free flow and 
movement of traffic including foot walkers. 
Every citizen has a fundamental right of 
movement and this cannot be allowed to be 
infringed by a few violators in public and apathy 
of State authorities. The Court further observed 
that, those who create such obstructions as 

also those who perpetuate it by taking care/ 
managing such structures and also those who 
fail to take any action in law, all deserve to 
be taken to task and make responsible and 
accountable for their respective misdeeds. 
Looking to the wider perspective of the issue 
and widespread tendency of such encroachment 
in the name of religion, faith, sect, etc., we nd 
that the State Government and Of cials must be 
asked to act and show response in an effective 
manner. 

The Hon’ble Court directed State of U.P. through 
Chief Secretary, U.P. to issue a general direction 
to all Collectors and Senior Superintendent 
of Police/Superintendent of Police including 
the Officers responsible for maintenance of 
roads (including highways) in State of U.P. to 
ensure that no religious structure in any form, 
whatsoever, shall be allowed/permitted to be 
raised on public road (including highways), 
street, pathway, lane, etc. including sideways 
which is part and parcel of road (including 
highways) etc. and belong to State. The District 
Magistrate is directed to take immediate steps 
and take appropriate action within two weeks. 

Lavkush & Ors vs. State of U.P. thru. Secy. 
Dept. Dept. of Urban Devp. & Ors: AIR 2016 
ALLAHABAD 220 (LUCKNOW BENCH).

2. Judicial propriety – Judges should 
refrain from holding judgements of  
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co-ordinate Bench as “wrongly 
decided”: Constitution of India Art 225 
& 226
The short point which arose for consideration 
in the instant case is whether the learned single 
Judge, even when shown two judgments passed 
by two co-ordinate Benches on the point of law 
involved, could have held that they "wrongly 
decided" the provision of law involved and 
thereafter proceed to give his own reasons and 
dispose of the writ petition with a mandatory 
direction upon Kolkata Municipal Corporation 
to refund or adjust a certain amount against 
any present due of the writ petitioner within a 
certain time-frame.

The Hon’ble Court observed that in case where 
single Judge is shown two judgments passed by 
two Co-ordinate Benches on any point of law, 
he has four options before him. First option is 
to follow the ratio of the judgments. The second 
option is to distinguish the two judgments on 
facts by giving cogent reasons. The third option 
is to record reasons to why he disagreed with the 
views expressed by two co-ordinate Benches and 
thereafter to the Chief Justice, for constitution of 
a larger Bench. The fourth option is to hold it 
as per incuriam by giving reasons, that since the 
Co-ordinate Bench Judgment did not take notice 
of judgement rendered by the superior Bench 
on same point of law. Failure to exercise any 
of four options and passing of order by single 
Judge holding said two judgments to have been 
“wrongly decided” amounts to not following 
principles of natural propriety. The order of the 
single Judge was liable to be set aside.

Kolkata Municipal Corporation and Ors vs. 
Balkrishna Shroff AIR 2016 Calcutta 367

3. Production of documents – 
Document found relevant and 
indispensable for purpose of proving 

a formal application for craving leave, 
cannot be a ground to deprive plaintiff 

from relying on said document: CPC 
sec. 30 Order 7, Rule 14 
The Petitioner challenged the order dated  
5-12-2013 passed by learned Munsiff No. 1, 
Cachar at Silchar in a Title Suit thereby 
rejecting the prayer of the plaintiff for 
accepting documents submitted along with 
the examination-in-chief. It is the case of the 
plaintiff that at the time of presentation of 
plaint the photocopy of all the documents were 
produced and so the defendants had due notice 
as to which documents were being exhibited by 
the plaintiff. However, at the time of settlement 
of issues the original documents were not 
produced. The plaintiff at the time of ling the 
examination-in-chief of the plaintiff annexed the 
original of the documents and sought to get the 
same exhibited. According to the plaintiff, since 
the photocopies were submitted earlier, there has 
been substantial compliance of the provision of 
law and there is no difficulty in accepting the 
documents in question. 

The Hon’ble Court observed that there is no 
doubt that procedural law is the handmaid of 
justice and it cannot take place of the substantive 
law. It is the case of the plaintiff that the plaintiff 
had furnished the photocopy of the documents 
at the threshold and so the defendants had due 
notice of the documents. Apart from that, even 
if a document is not produced by the plaintiff 
at appropriate time and the Court is of the 
view that the document is necessary for proper 
adjudication of the matter in dispute, in that 
event it becomes the duty of the Court under 
Section 30 of the Code of Civil Procedure to ask 
the parties to produce the document so as to 
enable the Court to arrive at a right decision. The 
provisions of Section 30 of the Civil Procedure 
Code has time and again been highlighted by 
the Hon'ble Supreme Court in various cases 
and urged that the Trial Courts in the country 
must take recourse to Section 30 of the Code of 
Civil Procedure. If the provision of Order VII, 
Rule 14 is viewed in the light of Section 30 of 
the Civil Procedure Code it appears that even in 
the absence of a prayer from either of the parties 
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the Court is at liberty to call for a document. 
The crucial question is whether the document is 
necessary for proper adjudication of the matter 
in dispute. It is the case of the plaintiff that 
the documents are relevant and indispensable 
for the purpose of proving his case and there 
is no denial to that effect from the side of the 
defendants. Merely because plaintiff did not le 
a formal application for craving leave, therefore, 
cannot be a ground to deprive the plaintiff from 
relying on a document, more particularly when 
it is not the view of the learned court that the 
document is not relevant for the purpose of 
proper adjudication of the matter in dispute. The 
Court allowed the application.

Pranaballav Roy vs. Biswajit Dutta and Ors., AIR 
2016 GAUHATI 177 

4. Maintenance to widowed 
daughter-in-law – Grandchildren 
entitled to maintenance from their 
grandfather: Hindu Adoptions and 
Maintenance Act 1956, Sec 19
Respondent No.1 Premlata Sahu was married 
with appellant's son Bhupesh on 4-5-2001. 
Respondent No. 2 Dawali and Respondent No.3 
Garima are the children out of the wedlock. 
Bhupesh expired on 27-5-2011. The learned 
Family Court had allowed maintenance of ` 
2,000/- to Respondent No.1 and ` 1,000/- each 
to respondents 2 and 3 on appreciation that the 
appellant being employed and having monthly 
salary of ` 60,000/-per month he should pay 
the said amount for the maintenance of the 
respondents. Section 19 of the Act, 1956 provides 
for maintenance of widowed daughter-in-law. 

The Hon’ble Court observed that a close reading 
of the provision would manifest that a Hindu 
wife is entitled to claim maintenance after 
death of her husband from her father-in-law, 
provided, however, to the extent that she is 
unable to obtain maintenance from estate of 
her husband or her father or mother or from 
her son or daughter, if any, or his or her estate. 
It is also apparent that the right conferred on 

the daughter-in-law is not enforceable if the 
father-in-law has not the means to do so from 
any coparcenary property in his possession out 
of which the daughter-in-law has not obtained 
any share. In the case at hand, it is admitted 
position that Respondent No.1 has not got any 
share of property from her father or her father-
in-law, i.e., the appellant. She is thus entitled to 
claim maintenance from her father-in-law to the 
extent of her husband's share in the coparcenary 
property.

In the matter of Smt. Rani Bai vs. Yadunandan 
Ram and Another, AIR 1969 SC 1118 (paragraph 4) 
it has been held that under the Act 1956, rights 
of widowed daughter-in-law to maintenance 
are governed by Section 19 of the Act out of the 
coparcenary estate of the father-in-law or her 
late husband, is thus fairly well-settled that a 
widow daughter-in-law can claim maintenance 
from coparcenary property available in hands 
of her father-in-law. In the case at hand there 
is evidence on record to the effect that the 
appellant is in possession of 50 decimal land 
at one village and 2.66 acres of land in another 
village.

There is evidence on record to the effect 
that from 2.66 acres of land, the appellant 
earns income of ` 30,000/- per annum. 
From remaining 50 decimal of land, he may 
be deriving additional income of ` 5,000/- 
per annum. Thus, his total yearly income 
from the lands possessed by him shall be  
` 35,000/-per annum. If this is divided into four 
shares, the Respondents would be entitled to  
` 9,000/-(amount rounded off) per annum. The 
Respondents would, thus, be entitled to yearly 
maintenance of ` 9,000/- per annum which 
shall be payable to them in two half yearly 
instalments of ` 4,500/- each.

The Respondents 2 and 3 are found entitled to 
get maintenance along with Respondent No.1 in 
view of provision of section 22 of the Act, 1956. 

Mithai Lal Ram Bihari Sahu vs. Premlata Sahu & 
Ors, AIR 2016 Chhattisgarh 185
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5. Builder – Deficency in service 
– Compensation plus interest – 
Consumer Protection Act   
Complainants booked a flat bearing No. 503 
on the 5th oor of ‘A’ building in project- N.G. 
Sterling, Mira Road (East) with opponent 
builder/developer on 8-6-2009 for total 
consideration of ` 24,11,500/-. Earnest money 
` 51,000/- was paid on 28-6-2009 and receipt 
to that effect was issued by the opponent. 
Remaining consideration was to be paid as 
per the development of the construction. They 
paid ` 3,10,725/- from time-to-time. However, 
no construction was done by the opponent. 
On enquiry by the complainants, it was orally 
informed by the opponent to the complainants 
about cancellation of booking as amount was 
not paid as agreed though there was no progress 
of the work and there was no demand from the 
opponent about the further payment. A legal 
notice was issued by the complainants to the 
opponent. However, there was no reply.

Alleging deficiency on the part of OP, 
complainants filed complaint before State 
Commission. Learned State Commission after 
hearing both the parties, allowed complaint 
and directed OP to handover possession of 
disputed flat on receiving balance payment or 
in the alternate at the option of the complainant, 
OP was directed to refund deposited amount 
with 21% p.a. interest from the date of filing 
complaint along with cost of ` 25,000/- against 
which, both parties preferred appeals.

It is not disputed that complainant booked Flat 
No. 503 in OP’s project for a sum of ` 24,11,500/- 
and complainant deposited ` 51,000/- as 
earnest money on 28-6-2009 and ` 3,10,725/- on  
10-8-2009. As per conditions of earnest money 
receipt dated 28-6-2009 complainant was 
required to pay balance amount which may 
become due as per progress of work and it was 
further mentioned in that clause that interest will 

be charged if payments are delayed. Learned 
Counsel for OP could not place any document 
asking complainant to deposit balance amount 
and has not placed on record any document 
by which allotment of flat was cancelled. In 
the absence of any notice for making balance 
payment, OP had no right to cancel the booking 
particularly when as per earnest money receipt 
payment could have been made along with 
interest for delayed payment. OP has not also 
placed on record any cancellation letter and in 
such circumstances, it cannot be inferred that OP 
cancelled at booking of the complainant and in 
such circumstances, complainant continues to be 
a consumer.

It was observed that disputed flat has already 
vested in third person, OP can be permitted 
to allot another flat of some dimensions in 
the same building if it is still in ownership 
and possession of OP and in case no flat is 
available, OP is bound to compensate to the 
complainant on account of escalation of price. 
As complainant has made payment of only  
` 3,61,725/- against total cost of ` 24,11,500/, 
it would be appropriate to direct OP to pay 
compensation of ` 5 lakhs in addition to interest 
allowed by learned State Commission.

Consequently, order dated 14-3-2014 passed 
by the learned State Commission in Complt. 
No. CC/11/133 is modi ed and OP is directed 
to handover vacant possession of any other 
flat in the same building to the complainant 
if complainant agrees on making payment of 
balance consideration without interest, or in the 
alternate to pay compensation of ` 5 lakhs in 
addition to 21% p.a. interest allowed by learned 
State Commission.

M/s. R.N.A. Builders (N.G.) through Shri Narendra 
Gupta, Managing Director/ Sole Proprietor, vs. 
Suresh Pandey & Anr. [First Appeal No. 353 of 
2014 and No. 361 of 2015 dated 11th Jan., 2017 
National Consumer Disputes Redressal Commission 
New Delhi]



Important events and happenings that took place between 8th January, 2017 to 8th February, 2017 
are being reported as under.

I. ADMISSION OF NEW MEMBERS 
1) The following new members were admitted in the Managing Council Meeting held on  

31st January, 2017.

 Life Membership
1 Mr. Dhokiya Girish Dahyabhai ITP Thane
2 Mr. Bafna Sanjay Bhojraj CA Mumbai
3 Mr. Maheshwari Sushil Kumar CA Agra

 Ordinary Membership
1 Mr. Singhal Mohit Kumar CA Modinagar
2 Ms. Jain Rano  Advocate New Delhi
3 Mr. Suthar Mitesh Babubhai (Half Yearly Membership) CA Thane
4 Mr. Aggarwal Sanjay Parkash (Half Yearly Membership) CA Delhi
5 Mr. Kalra Satinder (Half Yearly Membership) CA New Delhi
6 Mr. Agarwal Saurabh Chandrashekhar CA Mumbai

 Associate Membership
1 C. B. Mehta & Associates  Mumbai

II. PAST PROGRAMMES 

1. CORPORATE MEMBERS COMMITTEE
 The Seminar on Corporate Restructuring – Value Creation or Survival was held on 20th & 21st 

January, 2017 at Walchand Hirachand Hall, IMC.

2. DIRECT TAXES COMMITTEE

A. The Webinar on Appeals before CIT (Appeals) by Shri Rahul Hakani, Advocate was 
held on 12th January, 2017.

B. The Webinar on Finance Bill, 2017 (Direct Tax Provisions) was held on  
8th February, 2017.
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C. The Public Union Budget Meeting – 2017 jointly with Ghatkopar CPE Study Circle of 
WIRC, Forum of Free Enterprises and 14 other organization was held on 5th February, 
2017 at Ghatkopar.

3. DELHI CHAPTER
 The Budget Talk 2017 - Direct Tax & Indirect Tax was held on 2nd February, 2017 at Aiwan-

E-Ghalib Auditorium, New Delhi.

4. INDIRECT TAXES COMMITTEE
A. Webinar on the subject “Time of Supply under Revised Model GST Law” by CA Manish 

Gadia was held on 10th January, 2017.
B. The 5th Residential Refresher Course on Service Tax was held from 26th to 28th January, 

2017 at Bogmallo Beach Resort, Goa.

5. INTERNATIONAL TAXATION COMMITTEE
 The Workshop on Taxation of Foreign Remittances was held on 13th, 20th & 21st January, 

2017 at Dahanukar Hall, Fort.

6. LAW & REPRESENTATION COMMITTEE
 Representation in respect of “OCI/ PIO w.r.t Demonetization” was submitted to Shri Narendra 

Modi, Prime Minister of India and Shri Urjit Patel, Governor of RBI on 6th February, 2017.

7. MEMBERSHIP & PUBLIC RELATIONS COMMITTEE
A. The Half Day Seminar on Finance Bill, 2017 jointly with Jalgaon Branch of WIRC of ICAI 

and Jalgaon District Tax Practitioner’s Association was held on 4th February, 2017 at 
ICAI Bhavan, Jalgaon.

B. The Seminar on Finance Bill 2017 Amendments & Issues under Income-tax Act jointly 
with Jamnagar Branch of WIRC of ICAI and Jamnagar Chamber of Commerce & 
Industry and Income Tax Practitioners Association was held on 7th February, 2017 at 
Dhirubhai Ambani Vinijya Bhawan, Jamnagar.

8. The “LIVE SCREENING OF THE FINANCE MINISTER’S SPEECH AND PRESENTATION 
OF BUDGET, 2017” was held on 1st February, 2017 at CTC Conference Room.

9. The PUBLIC MEETING ON “UNION BUDGET – 2017” jointly with Investors’ Grievances 
Forum was held on 2nd February, 2017 at Vijay Nagar Society Hall, Mulund.

10. The PUBLIC MEETING ON “BUDGET” 2017 jointly with Investors’ Grievances’ Forum 
Matunga Gymkhana, Welingkar Institute of Management, Matunga CPE Study Circle of WIRC 
- ICAI was held on 3rd February, 2017 at Matunga Gymkhana, Matunga.

 (For Details and Study Material of the Past Programme, kindly visit www.ctconline.org)

III. FUTURE PROGRAMMES 
 (For details of the future programmes, kindly visit www.ctconline.org or refer The CTC News 

of February, 2017). 

1. CORPORATE MEMBERS COMMITTEE
 The Lecture Meeting on “Impact Analysis of Budget 2017 on Capital Markets” will be held on 

10th February, 2017 at Walchand Hirachand Hall, IMC.
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2. DIRECT TAXES COMMITTEE

A) The Half Day Workshop on Direct Tax Provisions of Finance Bill – 2017 jointly with 
WIRC OF ICAI will be held on 11th February, 2017 at Walchand Hirachand Hall, IMC.

B) The Study Course on Interpretation of Taxing Statutes will be held on 17th, 18th, 24th 
and 25th March, 2017 at Jai Hind College, Churchgate.

3. INDIRECT TAXES COMMITTEE

A) The Half Day Workshop on Indirect Tax Provisions of Finance Bill, 2017 jointly with 
WIRC of ICAI will be held on 11th February, 2017 at Walchand Hirachand Hall, IMC.

B) The Workshop on “GST, MVAT and Service Tax” jointly with, AIFTP (WZ), BCAS, 
MCTC,  STPAM and WIRC of ICAI will be held from 18th February, 2017 to 24th March, 
2017 at Mazgaon Library, Vikrikar Bhavan, Mumbai.

4. INTERNATIONAL TAXATION COMMITTEE

 The LECTURE MEETING on the subject “Budget 2017 and recent announcements on 
Provisions relating to International Taxation” jointly with International Fiscal Association – 
India Branch and Bombay Chartered Accountants’ Society will be held on 13th February, 2017 
at Walchand Hirachand Hall, IMC.

5. RESIDENTIAL REFRESHER COURSE & SKILL DEVELOPMENT COMMITTEE 

 The 40th Residential Refresher Course will be held from 16th to 19th February, 2017 at The 
Golden Palms Hotel and SPA Resort, Bengaluru. 

6. MEMBERSHIP & PUBLIC RELATIONS COMMITTEE

 The Seminar on Contemporary Issues in Domestic and International Tax Laws jointly with 
Direct Taxes Committee will be held on 4th March, 2017 at Symbiosis “Vishwabhavan”, Pune.

7. STUDENT & IT CONNECT COMMITTEE

 The Indoor Box Cricket Tournament of CTC organised with Membership & Public Relations 
Committee of CTC and Sales Tax Practitioners’ Association of Maharashtra and The Malad 
Chamber of Tax Consultants will be held on 4th March, 2017 at The Turf Club, Kandivali, 
Mumbai.

8. RENEWAL OF MEMBERSHIP FEES 2017-2018

 The Renewal fees for Annual Membership, Study Group, Study Circle and other Subscription 
for the nancial year 2017-2018 falls due for payment on 1st April, 2017. The Renewal notices 
will be sent separately which contains entire information of members as per CTC database. 
In case any change of information of members shown in form, kindly provide updated 
information along with the form.

 Members are requested to visit www.ctconline.org for online payment of the Renewal fees.
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DIRECT TAXES COMMITTEE

Webinar on the Subject “Appeals before CIT (Appeals)” 
held on 12th January, 2017

CA Hitesh R. Shah, President delivering the opening 
speech. Seen from L to R : S/Shri Mr. Rahul Hakani, 
Speaker and CA Ashok Mehta, Convenor

Mr. Rahul Hakani, 
Advocate 

addressing the members

Intensive Study Group on Direct Tax 
on the subject “Recent Important 

Decisions under Direct Taxes” held 
on 16th January, 2017 at CTC Of  ce

Mr. Mandar Vaidya 
addressing the members

INDIRECT TAXES COMMITTEE

The Webinar on the subject “Time of 
Supply under Revised Model GST Law” 

held on 10th January, 2017

CA Vikram Mehta, 
Chairman delivering 

welcome address

CA Manish Gadia 
addressing the 

members

STUDY CIRCLE & STUDY GROUP COMMITTEE

CA Devendra Jain 
addressing the members

Study Circle Meeting on the subject 
“Presumptive Taxation” held on 17th January, 2017 

at SNDT Committee Room.

Study Group Meeting on the subject 
“Recent Judgments under Direct Taxes” 

held on 18th January, 2017 at SNDT Committee Room.

Mr. K. Gopal, Advocate 
addressing the members

Mr. Gautam Thacker, Advocate 
addressing the members

ALLIED LAWS 
COMMITTEE

Intensive Study Group on IND 
– AS  rst meeting held on 24th 

January, 2017 on the subject 
“Ind – AS 110 – Consolidated 

Financial Statements and Ind-AS 
111 – Joint Arrangements” at SNDT 

Committee Room

CA Hemal Shah 
addressing the members

MEMBERSHIP & PUBLIC 
RELATIONS COMMITTEE

Self Awareness Series on the 
subject “Chanakya’s Principles for 

Professionals” held on 30th January, 
2017 at CTC Of  ce

Mr. Mahendra I. Garodiya 
addressing the members
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Workshop on “GST, MVAT and Service Tax” jointly with STPAM, AIFTP (WZ), BCAS, MCTC and WIRC of ICAI 
held on 21st, 27th January, 2017 and 4th February, 2017 at Mazgaon Library

INDIRECT TAXES COMMITTEE

CA Hitesh R. Shah, President inaugurating the session by 
lighting the lamp. Seen from L to R : S/Shri CA Rajat Talati, 
Faculty, Chirag Parekh, Chairman, AIFTP (WZ), Pradip 
Kapadia, Chairman, Workshop on GST, MVAT and Service 
Tax, STPAM. Dr. Shashank Dhond, President, STPAM

Dignitaries at the session. Seen from L to R : S/Shri Adarsh Parekh, 
President, MCTC, Kamlesh Saboo, Secretary, WIRC, Hitesh R. 
Shah, President, CTC, Chirag Parekh, Chairman, AIFTP (WZ), 
Dr. Shashank Dhond, President, STPAM, CA Rajat Talati, Faculty 
and Pradip Kapadia, Chairman, Workshop on GST, MVAT and 
Service Tax, STPAM

Faculties

CA Rajat Talati CA Vikram Mehta CA Mayur Parekh CA Ankit Chande CA Kiran Garkar Mr. C. B. Thakar, 
Advocate

DIRECT TAXES COMMITTEE

Public Meeting on “Union Budget – 2017 on Direct Taxes 
and Service Tax” jointly with Ghatkopar CPE Study 

Circle of WIRC, Forum of Free Enterprises and 14 other 
organizations held on 5th February, 2017 

at Ghatkopar, Mumbai.

CA Mehul Shah

Faculties

CA Rajiv Luthia Mr. Kumar Anand

LIVE SCREENING OF BUDGET, 2017

The Live screening of the Finance Minister ’s speech & 
presentation of Budget 2017 held on 1st February, 2017 at 
CTC Office

PUBLIC MEETING ON UNION BUDGET - 2017

The Public Meeting on "Union Budget - 2017" jointly with Investors' Grievances Forum held on 2nd February, 2017 at Mulund.

Dignitaries at the session. Seen from L to R : S/Shri 
Mehraboon Irani, Faculty, CA Nihar Jambusaria, Faculty, CA 
Hinesh Doshi, Hon. Jt. Secretary, CTC and others.
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DIRECT TAXES COMMITTEE

Full Day Seminar on Survey under Income Tax (Covering Amendments to Income Tax Act due to Demonetisation) 
held on 7th January, 2017 at M. C. Ghia Hall 

Faculties

Brains' Trust Session
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CORPORATE MEMBERS COMMITTEE

The Seminar on “Corporate Restructuring – Value Creation or Survival”  
held on 20th & 21st January, 2017 at Walchand Hirachand Hall, IMC

Faculties

152
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DELHI CHAPTER

Public Meeting on “Finance Bill 2017 – Direct Taxes and Indirect Tax”  
held on 2nd February, 2017 at Aiwan-E-Auditorium, New Delhi.

INTERNATIONAL TAXATION COMMITTEE
The Workshop on “Taxation of Foreign Remittances” held on 13th, 20th and 21st January, 2017 at Dahanukar Hall.

Faculties

Brain Trust Session

Faculties
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INDIRECT TAXES COMMITTEE

5th Residential Refresher Course on Indirect Taxes  
held from 26th to 28th January, 2017 at Bogmallo Beach Resort, Goa

CA Hitesh R. Shah, 
President delivering the 
opening remarks. Seen from 
L to R : S/Shri CA Vikram 
Mehta, Chairman, CA A. R. 
Krishnan, Advisor, CA Ashit 
Shah, Course Director and 
CA Atul Mehta, Convenor

CA Vikram Mehta, Chairman 
welcoming the faculties and 
delegates. Seen from L to R: 
S/Shri CA A. R. Krishnan, 
Advisor, CA Hitesh R. Shah, 
President, CA Ashit Shah, 
Course Director and CA Atul 
Mehta, Convenor

CA Hitesh R. Shah, President inaugurating the 
course by lighting the lamp. Seen from L to R: 
S/Shri CA Rajiv Luthia, Imm. Past Chairman, 
CA Vikram Mehta, Chairman, CA Atul Mehta, 
Convenor, CA A. R. Krishnan, Advisor, CA Ashit 
Shah, Course Director and CA Parag Ved, Hon. 
Treasurer

Faculties

CA Divyesh Lapsiwala CA Sunil Gabhawalla Shri Rohit Jain, Advocate Shri V. Lakshmikumaran, Advocate

Group Photo






