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The assessee, engaged in the business of operating low cost Airlines in India under the Name and Brand "IndiGo", filed its return declaring 
loss of Rs.170.30 crores. During the course of assessment proceedings, it was observed that assessee had entered into a Purchase 
Agreement with AIRBUS SAS, France, for supply of 100 Aircrafts. As per the assessee the aircraft had been acquired on operating lease 
basis consequent to assigning the purchase contract between the assessee-company and respective lessor in favour of leasing/finance 
company. It was further observed that the assessee had received credits from IAE and others in respect of supplier furnished equipment on 
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the actual delivery of the aircraft during the year amounting to Rs.7,59,39,25,444/- which have been spread over the period of lease and the 
proportionate amount aggregating to Rs.2,68,91,48,934/- relatable to this year had been reduced from the expense charge for aircraft lease 
rentals while the balance of Rs.11,80,37,62,420/- was depicted as deferred incentives under non-current liabilities and current liabilities. As per 
assessee, since the credit given by IAE were linked to the acquisition of the aircraft by the company, the amount being capital receipt, was not 
liable to tax.

The agreement with IAE was reproduced in the assessment order and it was commented upon by assessee that the agreement described the 
Fleet Introductory Assistance (FIA) credits. It was stated that FIA credit was provided to assist the assessee with the introduction of the firm 
'Aircraft' into its fleet and in recognition of the assessee selecting IAE engines for their firm 'Aircraft'. The FIA credit shall be provided upon 
delivery to, and acceptance by, IAE of the corresponding firm 'Aircraft'. The credit in principle and the right thereof got crystalized on the 
execution of the agreement, only its disbursement was made depending upon the delivery to and acceptance of the Aircraft by IAE. The AO 
however, noted that assessee had not purchased the Aircraft but had hired it on lease from several concerns. All the parties were lessors and 
were based in Ireland. The assessee-company had been paying lease rentals to these parties as per the agreement executed between the 
lessor and lessee. The depreciation on these Aircrafts where engines supplied by IAE were fitted was claimed by the lessors. The AO 
therefore held that the amount of Rs.268. 91 crores being subsidy was treated as revenue receipt in the hands of assessee. The AO also 
considered the issue of Supplementary Lease Rental and after going through the Lease Agreement noted that Supplementary Rent [SR] was 
calculated with reference to flight hours. According to AO, the payments made by the assessee were chargeable to tax in the hands of the 
recipient. Therefore, assessee were liable to deduct tax at source u/s 195. The AO held that assessee was not entitled to any exemption u/s 
10(15A), since assessee did not deduct tax on the same, and the same were disallowed u/s 40(a)(i). 

On appeal, the FAA noted in his findings that it was a case of capital gain on account of right of assignment of purchase order in favour of 
lessor. He also noted that deduction of the expenditure were not allowed u/s 37(1). The addition made by the AO u/s 40(a)(i) was however 
deleted. The FAA also noted that amount/ credit mentioned in the agreement as supplied to the Department, had been blackened/erased and 
despite directing the assessee, original agreements have not been produced. The appeal was therefore partly allowed with enhancement of 
addition from Rs.268,91,45,394/- to Rs.759,39,25,444/ -. 

On appeal, the ITAT Special Bench held that,

Whether credits received by Indian airline operator as consideration for selection of IAE engines, for installation in Aircrafts, can be 
considered as subsidy - NO: ITAT 

Whether in the absence of any allegation of tax avoidance, separate transactions under separate set of agreements executed at 
different points of time and between unrelated parties should be consolidated at whims and fancies of Tax Department - NO: ITAT 

Whether credits received by airlines for selection of engines is capital receipt, since business activity of airline is to earn revenue 
from passenger & cargo transportation - YES: ITAT 

Whether nature of receipt gets fixed at the time of its accrual and thus taxability of the amount would depend on nature and 
character at the initial stage of accrual - YES: ITAT

Whether it is the quality of the receipt that is decisive of the Character of the Payment and not the Method of the Payment or its 
measure - YES: ITAT 

Whether when no business of selection of engines was carried-on by the airline during relevant year, then there is no question of 
taxability of credits received in hands of such airline as business income - YES: ITAT 

Whether once a business liability is ascertained, it has to be allowed as deduction under the mercantile system of accounting - YES: 
ITAT 

Whether mandatory payment in form of 'Supplemental Rent' which is not all contingent, can be allowed as as allowable expenditure 
u/s 37(1) - NO: ITAT 

+ the first issue relates to the credits received by the assessee from IAE & Ors. i.e. nature of credits received by the assessee from IAE and its 
taxability. The assessee has signed a Letter of Intent (LOI) with Airbus, as per which it is agreed between the parties that as an upfront 
commitment fee, the assessee is required to transfer an amount of US$50 Lakhs to Airbus and is also required to provide a promissory note to 
Airbus for an amount of US$ 50 lakhs with maturity or delivery of the first aircraft, whichever is earlier. Since, the Aircraft cannot be fitted with 
any and every engine under the LOI, Airbus had given the assessee an option to choose the "installed engine" in the Airbus fleet aircraft, it 
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was going to acquire. The option was to either select engines manufactured by CFM International Engines (CFM) or International Aero 
Engines (IAE). For purchase of engines, Airbus had already an agreement in place with the engine manufacturers. Thus, LOI is important 
because without any right emanating from the negotiation with the Airbus for purchase of aircraft, there was no locus standi to the assessee to 
exercise a meaningful option for purchase of one out of the preapproved group of engines for the Airbus aircraft. After giving a firm 
commitment to Airbus to acquire 100 aircrafts, the assessee then went on engine shopping and selected IAE as a preferred choice. The IAE 
had acknowledged the fact that the assessee had already agreed to purchase 100 aircrafts from Airbus. Under this Agreement, IAE had 
agreed to provide certain benefits to the assessee. Since, the assessee selected engines manufactured by the IAE as "Installed Engines", IAE 
agreed to pay credits to the assessee. The agreement entered into with the engine manufacturer clearly records that ICA is proposing the 
V2527 –A5 Engine for the IndiGo Fleet Firm Aircraft and therefore "for these reasons" the credits are received by the assessee as consideration 
for selection of IAE engines. Therefore, the credits are clearly not subsidy. However, the purpose of providing credits is the selection of IAE 
engines in preference to others and it is only for the choice of the engine that the credit per engine set is given to assessee by the Engine 
manufacturer IAE. The benefit provided is termed as Fleet Introductory Assistance (FIA);

+ it is seen that the financing from the IAE was only an offer which was subject to acceptance by the assessee and moreover this offer was 
only for first twelve aircrafts. Under the purchase agreement the assessee is committed to take delivery of 100 aircrafts on the delivery date 
and the assessee cannot escape this liability. Where it had adequate financial resources, it had purchased the aircraft and where commercially 
financial health was not for outright purchase, it got the aircraft acquisition financed. The Purchase Agreement also acknowledges this difficulty 
and the assessee has been given an option to assign its right to purchase the aircraft for the purpose of availing of finance. It is pursuant to 
this option that the assessee has thereafter assigned its rights to purchase the aircraft in favour of lessors who have thereafter purchased the 
aircraft and given them on operating lease to the assessee. Under  this agreement, there is no consideration flowing from the lessor to the 
assessee for the assignment of right to acquire the aircraft from Airbus. Post above assignment, the assessee has acquired the aircraft on 
lease from the lessors. The AO also in his order accepts that the ownership of the aircraft is with the lessor and that the depreciation on these 
aircrafts, where the engine supplied by the IAE is fitted, is claimed by the lessor. The FAA has also not disputed this fact and have held that 
"since, the delivery schedule of Aircraft spread-over a very long period, the assessee normally replaces its old fleet with new fleet, after the 
expiry of lease period which is usually six year;

+ the next issue that is to be decided is as to whether the agreement/transactions are separate or composite. The main thrust of the 
submissions made by the counsel for Revenue is that the business model of the assessee entails the activity of going for bulk purchase of 100 
aircrafts, negotiating the price of engines with IAE, getting huge discounts and then assigning right to title of the aircrafts to lessors and 
appropriating to itself the credits received in the bargain and at the same time, bring higher lease rentals. This represented an integrated 
activity and cannot be fragmented to suggest that one transaction had no link with the other. It is found that there is a time lag between the 
execution of Letter of Intent, Agreement with IAE and the Purchase Agreement with AIRBUS. The Agreements are with different parties each 
of which is independent of the other. The rights, duties obligations and responsibilities flow from each of the agreements and do not overlap. 
As per the Agreement, each party is to discharge its own obligations independent of what has been contracted with other party. A perusal of 
the agreement shows that IAE cannot sue AIRBUS under Agreement and similarly, AIRBUS cannot sue IAE under Agreement. Neither there 
is any allegation nor any material brought that the Agreements or transactions are either sham, dubious or colourable. Therefore, in absence 
of any' allegation of tax avoidance, separate transactions under separate set of agreements executed at different points of time and that too 
between unrelated parties should be respected, but should not be consolidated at whims and fancies of the Tax Department. Therefore, the 
present agreements and transactions thereunder are, not composite, but, have to be viewed and examined individually;

+ once a receipt is capital it is not an income which arises from business. The AO in the instant case has also noted in the order of 
assessment that assessee-company has been engaged in the business of operating of low cost airline in India. The assessee is neither a 
trader of aircrafts nor its engines and is also not engaged in any business of selecting aircraft engines. For the applicability of provisions of 
Section 28(i), it is necessary that "business is carried on at any time during the previous year." Since, there is no business of selection of 
engines was carried-on by the assessee-company, therefore, the provisions of section 28(i) are not applicable. Further, for applying Section 
28(iv), the statutory requirement is that the value of any benefit or perquisite, whether convertible into money or not, must arise from the 
business or exercise of a profession. Moreover, the credits received by the Assessee from IAE, in the present case, are in the form of money. 
Therefore, the provisions of section 28(i) and 28(iv) are not applicable to the facts of the present case and the credits received are not taxable 
as business income;

+ the next issue that is to be decided is taxability of the income as "capital gains." As per the agreement, AIRBUS has allowed the assessee to 
assign its rights to acquire aircraft for purposes of obtaining finance. There is no consideration paid by the Lessors to the Assessee when such 
an assignment is made. The findings of the CIT(A) are based on conjectures and surmises when he wrongly views the Agreements with IAE, 
AIRBUS and Lessors as an amalgamation. When the CIT(A) himself noted that right to acquire Aircraft has been assigned to Lessor at "par 
value', then, there is no consideration received for such assignment. Although right to acquire Aircraft from IAE is a "Capital Asset", however, 
for applicability of provisions of Section 48 which deals with computation of capital gains, there has to be a "Full value of consideration 
received or accruing" as a result of the transfer of the capital asset. Therefore, there should be a sale consideration flowing to the Assessee 
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from the Lessors for transfer of a "Capital Asset" which in this case is the right to acquire an Aircraft from AIRBUS. There is merit in the 
submissions of the Counsel for the Assessee that under the Purchase Agreement the assessee was under an obligation to only take delivery 
of Aircrafts. There was no compulsion on the Assessee to mandatorily purchase the Aircraft. The Special Counsel for the Revenue, has 
erroneously presumed that "amount paid by Lessors represents a consideration as the taking-over of a liability amounts to a consideration". 
We find in the year under consideration the Lease Agreements are in the nature of Operating Lease. The AO has also mentioned that the 
Lessors are the owners and are claiming depreciation. Therefore, consideration paid by Lessors to AIRBUS is not on account of the Assessee. 
The transaction of payment of purchase price by Lessors to AIRBUS is a separate transaction, under which, no right to the Aircraft is flowing to 
the Assessee. There is, therefore, no "Sale Consideration" received by the Assessee which could be held assessable to "Capital Gains Tax";

+ the next issue that it to be adjudicated is regarding disallowance of Supplementary Rent (SR). During the year under consideration, 
assessee had incurred an expenditure of Rs.338,09,64,412/- as SR paid to lessors for aircrafts acquired on operating lease. Under all these 
Agreements SR is a mandatory payment required to be made to the Lessors for use of aircrafts. Amount payable for SR is calculated based 
upon flying hours attributable towards critical parts of the aircraft i.e. aircraft body, auxiliary power unit, landing gear etc. The AO in the 
assessment order made disallowance u/s 40(a)(i) alleging that owing to non-deduction of tax, the expenditure is disallowable. In considered 
opinion, the CIT(A) has erroneously held that SR is reimbursable. In case of an operating lease the lessor is the owner of the aircraft. Aircrafts 
are enormously expensive and to ensure timely maintenance of the aircraft SR is determined and paid. When the scheduled maintenance 
becomes due the lessee incurs the maintenance expense and this expense is reimbursed by the lessor to the extent of SR fund maintained by 
the lessor. This ensures that on redelivery of the aircraft when lease term expires the aircraft is in good condition. The lease agreement 
provides for reimbursement of maintenance expense and not of SR. The Supplemental Rent is a permanent outflow from the coffers of the 
assessee and post payment of that sum assessee retains no control over the amount paid. SR once paid is "retained by Lessor as its sole 
property, as per the lease agreement post incurring of scheduled maintenance expenditure the assessee is entitled to reimbursement of the 
expense incurred on maintenance. Amount of reimbursement is lesser of actual expense or the SR Fund maintained by the lessor. Expense 
incurred for SR in thus not contingent. It is determinative and due as per lease agreement. Contingency if at all is attached to the expenditure 
incurred on maintenance of aircraft and its reimbursement from the lessor. The fact that Supplemental Rent is determinable as per the terms 
of the Agreement and is mandatory payment demolishes the presumption of the Ld. CIT(A) that it is reimbursable. Reimbursement of actual 
maintenance expenditure if at all is a future contingent event, but, Supplemental Rent is a determined expenditure which is not at all 
contingent. Once once a business liability is ascertained it has to be allowed as deduction under the mercantile system of accounting. 
Therefore, Supplemental Rent in the instant case is an allowable expenditure u/s 37 (1);

+ as regards the issue relating to disallowance u/ s 40(a)(i) is concerned, the payment of Supplementary Rent is nothing different than the 
character of basic rent. Supplementary Rent is not a payment made for use of spares, facilities or any services. Supplementary Rent is, 
therefore, a payment made for use of Aircraft. As per provisions of Section 90 of the Income Tax Act, the provisions of a bilateral Tax Treaty 
will apply to the extent it is more beneficial to the tax payer. Under Article 12(3)(a) of India-Ireland 
DTAA, the term "Royalty" is specifically defined to exclude from its scope payment of any kind for use of "Aircraft". We further find the tax 
treaty also incorporates a separate provision in Article-8 on profits from shipping and air transport. Article 8(1) states that profits from rental of 
Aircrafts is taxable only in state of residence of Lessor. Therefore, as per Articles 12 and 8 of the Tax Treaty with Ireland, profits derived by an 
enterprise of a contracting State from rental of Aircraft are taxable "only" in Ireland. Supplementary Rent of Rs.276,28,59.821/- paid for Lease 
Agreements executed after Apr 01, 2007 are, therefore, not chargeable to tax in India. However, the above figure is subject to verification by 
the AO. It is an undisputed fact that the basic lease rent of Rs.673.42 crores paid under the lease agreement is an allowable expenditure and 
its nature is that of "Rent." The nature of supplementary lease rent cannot be treated otherwise as both these expenses are payments made 
under the same agreement for use of aircraft. The Special Bench is therefore, not convinced by the arguments of the Special Counsel for the 
Revenue that the present leases are financial merely because lease rent is determinable using LIBOR rate or that delivery of aircraft is taken 
by the assessee from Air Bus. 

In favour of Assessee

ORDER

Per: R K Panda:

The Hon'ble President vide Order Dated 19.04.2018 has constituted the Special Bench for deciding the issues referred to by the Delhi "C" 
Bench, Delhi in the above Cross-Appeals.

1.1. Facts of the case, in brief, are that the assessee is a Company engaged in the business of operating low cost Airlines in India under the 
Name and Brand "IndiGo". It filed its return of income on 21.09.2012 declaring loss of Rs.170.30 crores. During the course of assessment 
proceedings, it was observed that M/s. Inter Globe Aviation Ltd., (Assessee) had entered into a Purchase Agreement with AIRBUS SAS, 
France, for supply of 100 Aircrafts. The assessee had selected V-2 500 engines manufactured by IAE international aero engines AG, 
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Switzerland (also referred as IAE hereafter) as supplier of engines which are to be fitted in the aircraft. As a consideration for selection of the 
IAE engines to be fitted in the aircraft to be purchased by the assessee-company, certain credits were allowable to the assessee-company 
from IAE on the delivery of such aircraft. As per the assessee the aircraft had been acquired on operating lease basis consequent to assigning 
the purchase con tract between the assessee-company and respective lessor in favour of leasing/finance company. It is further observed that 
the assessee-company has received credits from IAE and others in respect of supplier furnished equipment on the actual delivery of the 
aircraft during the year amounting to Rs.7,59,39,25,444/- which have been spread over the period of lease and the proportionate amount 
aggregating to Rs.2,68,91,48,934/- relatable to this year has been reduced from the expense charge for aircraft lease rentals and also shown 
under while the balance of Rs.11,80,37,62,420/- has been depicted as deferred incentives under non-current liabilities and current liabilities. 
As per assessee, since the credit given by IAE are linked to the acquisition of the aircraft by the company, the amount being capital receipt, is 
not liable to tax.

1.2. The A.O. asked the assessee to furnish detailed note on deferred incentives and tax treatment of the same. The contention of the 
assessee is reproduced in the assessment order in which the assessee briefly explained that similar query was raised in A.Ys. 2007-2008 to 
2010- 2011. It was submitted that credit received was in nature of capital receipt and not eligible to tax. It was submitted that the matter has 
been examined in A.Y. 2007-2008 and accepted under section 143(3). However, different view was taken for A.Ys. 2008-2009, 2009-2010 and 
2010-2011 and appeal was pending before the Ld. CIT(A). It was claimed that it was capital receipt. It was submitted that genesis and the 
nature of the receipt, treatment accorded in the books of account and treatment in the computation of income, which exists in A.Y. 2007-2008 
remain unchanged in the year under consideration. It is based on the same Agreement entered into in past on 19th October, 2005 which 
continued in the remaining years. It is, therefore, capital receipt. Relying on various decisions, it was submitted that principle of consistency 
should be followed.

1.3 The assessee referred to material facts that assessee has entered into an agreement to purchase 100 AIRBUS A-320 Aircraft from 
AIRBUS, SAS, France. The assessee had option to choose the engines to be fitted in such Aircrafts. It chooses engines manufactured by 
International Aero Engines ("IAE"). The agreement was entered into on 19th October, 2005 with IAE, manufacturer of V-2527 -AS engines to 
be fitted in A-320 Family Aircrafts. In return, IAE agreed to give certain amount of credit to the assessee for each Aircraft accepted by the 
assessee for delivery. The credit was for choosing IAEs Engines in preference to other engines to be installed in the Aircraft being purchased 
by the assessee from AIRBUS. Similarly, suppliers of other component of Aircrafts also extended credits to assessee. The supplier's credits 
received by the assessee are spread-over the Aircraft fleet and are amortized and reduced from the operating lease rentals on a straight line 
basis over the. period of lease and the remaining amount is shown as deferred credits. The assessee received a sum of Rs.759,39,25,444/- 
during the relevant previous year from the suppliers as credit in relation to engines and other components supplied by such suppliers in 
respect of the Aircrafts delivered during the relevant previous year. However, a sum of Rs.268,91,48,934/- being proportionate amount of 
credits related to relevant financial year were amortized and reduced from the Aircraft lease rentals and included in 'Other Income' in the 
books of account. The balance of the credits are taken to the balance-sheet of the assessee as deferred incentives and shall be amortized in 
future years. The agreement with IAE is reproduced in the assessment order and it was commented upon by assessee that the agreement 
described the Fleet Introductory Assistance (FIA) credits. The agreement gives the reason why at the initial stage of signing the agreement 
IAE was pleased to provide assessee such credit per V-2500 A-5 Engines ship set delivery to the assessee. It is stated that FIA credit was 
provided to assist the assessee with the introduction of the firm 'Aircraft' into its fleet and in recognition of the assessee selecting IAE engines 
for their firm 'Aircraft'. The FIA credit shall be provided upon delivery to, and acceptance by, IAE of the corresponding firm 'Aircraft'. The credit 
in principle and the right thereof got crystalized on the execution of the agreement, only its disbursement is made depending upon the delivery 
to and acceptance of the Aircraft by IAE. It was submitted that the subject matter of the payment to the assessee was in the nature of subsidy 
and relied upon the Judgments of the Hon'ble Supreme Court in the cases of 
Sahney Steel and Press Works Ltd., and others vs. CIT reported in 228 ITR 253 (SC) = 2002-TIOL-11-SC-IT  
and Ponni Sugars and Chemicals Ltd., vs. CIT reported in 306 ITR 392 (SC) = 2008-TIOL-174-SC-IT
. It was accordingly submitted that the receipt of the subsidy was on the capital account.

1.4. The A.O, however, noted that assessee has not purchased the Aircraft but has hired it on lease from several concerns. All the parties are 
lessors and are based in Ireland. The assessee-company has been paying lease rentals to these parties as per the agreement executed 
between the lessor and lessee. The depreciation on these Aircrafts where engines supplied by IAE are fitted is claimed by the lessors. The 
assessee has not claimed depreciation on these Aircrafts where the engines are fitted because it is not the owner of the Aircrafts. Whatever 
lease rent amount decided between the lessor and lessee is paid by the assessee and same were charged to the profit and loss account as 
revenue expenditure. The A.O. relied upon Explanation-10 to Section 43(1) of the LT. Act and held that contention of assessee is liable to be 
rejected and the amount of Rs.268. 91 crores being subsidy was treated as revenue receipt in the hands of assessee and made the addition of 
the same by observing as under :
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"In the instance case, the assessee has not purchased the aircraft but has hired it on lease from several concerns like 
Aether, Celestial Aviation Trading 9 Ltd. etc. All these, parties are lessors and are based In Ireland. The assessee 
company has been paying lease rent to these parties as per the agreement executed between the company (lessee) 
and the parties (lessors). The depreciation on these aircrafts where. the engines supplied by IAE are fitted, is claimed 
by the lessors. The assessee has not claimed depreciation on these aircrafts where the engines are fitted because it is 
not the owner of the aircrafts. Whatever the lease refit amount decided between the lessors and lessees is being paid 
by the assessee company and the same is charged to the P & LAIc as revenue expenditure. If the assessee would 
have purchased the aircraft directly from Airbus 320 France and would not have routed it through the leasing 
company then the nature of the receipt would have been treated as capital in nature. But under those circumstances 
for' the purpose of depreciation to be claimed on aircrafts while determining the actual cost of the aircraft, the amount 
of subsidy/reimbursement/ incentive received from IAE would have to be reduced from the cost of the aircraft) in view 
of explanation 10 to Section 43(1) of the I.T. Act which reads as under:

"Where a portion of the cost of an asset acquired by the assessee has been met directly or indirectly by 
the Central Government or a State Government or any authority established under any law or by any 
other person in the form of subsidy or grant or reimbursements (by whatever name called) then so 
much of the cost as is relatable to such subsidy or grant or reimbursement shall not be included in the 
actual cost of the assets to the assessee".

Provided that where such subsidy or grant or reimbursement is of such nature that it 
cannot be directly relatable to the asset acquired so much of the amount which bears to 
the total subsidy or reimbursement or grant, the same proportion as such assets bears to 
all the assets in respect of or with reference to which the subsidy or grant or 
reimbursement is so received, shall be included In the actual of the assets to the assessee.

The above provision clearly specifies that even if, the subsidy is treated as capital receipt, the further treatment of 
subsidy (by whatever name It is called) will be according to the above provision. Further, while preparing the P & LAIc 
for the relevant year, the assessee has duly deducted the amount of subsidy being received from the lease rentals to 
be paid to the lessors on account of hiring of aircraft. However, the said amount has further been reduced from the 
total income in the computation of income prepared for determining taxable income/ loss for the Income-tax purpose. 
In view of the above discussion and position of law, the contention of the assessee deserves to be rejected and an 
amount of Rs.2,68,91,48,934/- being subsidy is treated as revenue receipt in the hands of the assessee which is 
chargeable to tax. Penalty proceeding u/ s.271 (l)(c) of the I.T. Act is separately initiated for filing inaccurate 
particulars I concealment of income.

(Addition of Rs. 2,68,91,48,934/-)"

1.5. The A.O. also considered the issue of Supplementary Lease Rental and after going through the Lease Agreement noted that 
Supplementary Rent [SR] is calculated with reference to flight hours. According to the A. 0. the payments made by the assessee are 
chargeable to tax in the hands of the recipient. Therefore, assessee were liable to deduct tax at source under section 195 of the Act. The 
assessee, however, claimed that payment of supplementary rent is covered within the ambit of exemption under section 10(ISA) of the LT. 
Act. The A.O, however, rejected the contention of assessee and held that assessee is not entitled to any exemption, since assessee did not 
deduct tax on the same, the same were disallowed under section 40(a){i) of the LT. Act and made the addition of Rs.338,09,64,412/- by 
observing as under:

('As can be seen from the lease agreement the basic lease rent is fixed, however supplemental rent mentioned above 
is calculated with reference to flight hours. The payments made by the assessee are chargeable to tax in hands of 
recipient and therefore, the assessee was liable to deduct tax at source u/ s 195 of the Act from such payments made 
during the year. The assessee explained it as under :
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"...The assesses had taken aircrafts on non cancelable operating lease from leasing companies (lessor) 
based In Ireland for period upto 6 years.

In light of the aforesaid, it is submitted that payment of SRs by the assesses to various lessors in 
Ireland were covered within the ambit of the exemption under section 10(15A) of the Act and does not 
fall within the ambit of royalty as defined in Article 12(3)(a) of the Indo-Ireland Treaty..,"

I have considered the submissions of the assesses and gone through the provision of section 1 0(15A) which reads:

"any payment made, by an Indian company engaged in the business of operation of aircraft, to acquire 
an aircraft or an aircraft engine (other than a payment for providing spares, facilities or services in 
connection with the operation of leased aircraft) on lease from the Government of a foreign state or a 
foreign enterprise under an agreement, not being an agreement entered into between the 1st day of 
April, 1997 and 31st day of March, 1999 and approval by the Central Government in this behalf.

Provided that nothing contained in this clause shall apply to any such agreement entered 
into on or after the ]st day of April, 2007."

It has been claimed by the assessee company that this payment is in the nature of supplemental lease rent and same 
is also paid to the lessor of the aircraft, Therefore, same is exempt as per approval of CBDT u/s 10(15A) of the Income 
Tax Act.

I have examined the contention of the assessee with reference to the contents of the Note reproduced herein above 
as well as copy of lease agreement and it is observed that the approval of CBDT u/s. 10(15A) has been given for 
payments other than those for spares, facilities or services in connection with the operation of the lease aircraft. The 
payment of Rs.3,38,09,64,4127- i.e., supplemental rent is undisputedly towards use of usage of aircraft body, usage of 
life limited parts of auxiliary power unit and parts of engine. Therefore, the payments are clearly not covered by the 
approval of CBDT u/s 10(15A) of the I.T. Act. So far as, the application of Article-12 of DTAA with Ireland is concerned, 
it only provides that if any royalty or fee for technical services is paid for use of the aircraft, the provision of TDS is 
not attracted but a plain reading of Article-12 shows clearly that supplemental lease rent has no place under the 
definition of term royalty or fee, the same can only include regular lease rent being paid. No liberal meaning of the 
statutory provision may be drawn on the ground that the provision of section 1 O(ISA) and the approval given by 
CBDT is dear and unambiguous and clearly provides the Act on which these are applicable, It is also settled law that 
the language used in statute has to be given its nature meaning while interpreted it. A statutory enactment must 
ordinarily be construed according to the plain nature, meaning of its language and no words should be added, altered, 
unmodified unless it is plainly necessary to do so in order to prevent a provision from being unintelligible, 
unreasonable, unworkable or totally irreconcilable with the rest of the statue (as decided by Hon'ble Bombay High 
Court In the case of CIT Vs. Sterling Foods 213 ITR 851 (later on approved and followed by Bombay High Court in 
Indian Rayon Corporation Ltd. Vs. CIT 231 ITR). In the Instant case, the approval granted by CBDT under section 
10(15A) specifically exclude the payments made for use of spares, facilities or services out of the purview of approval 
and there is no scope of ambiguity at all. In this connection, the Judgment of Hon'ble Supreme Court in the case of 
CIT vs. Kasturi & Sons Ltd 237 ITR 24 = 2002-TIOL-2734-SC-IT
 is worth to mention where the Hon'ble Court has given its Judgment on the interpretation of taxing statute. The 
principles that a taxing statute should be strictly construed is· well settled, the Court viewed :-

"The well established ruled In the familiar words of Lord Halsbury and Lord Simonds, means:
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'the subject is to be taxed without clear words for that purpose; and also that every Act of 
Parliament must be read according to the natural construction of its words'.

In a classic passage Lord Calms stated the principle thus ;

'If the person sought to be taxed comes within the letter of the law, he must be taxed, 
however great the hardship may appear to the judicial mind to be. On the other hand, if 
the Crown seeking to recover the tax, cannot bring the subject within the letter of the law, 
the subject is free, however apparently within the spirit of law the case might other wise 
appear to be. In other words, if there be admissible, in any statute, what is called an 
equitable construction, certainly, such a construction is not admissible in a taxing statute, 
where you can simply adhere to the words of the statute'.

Viscount Simon quoted with approval a passage from Rawlatt J. expressing the principle in the 
following words. In a taxing Act one has to look merely at what is early said. There is no presumption as 
to tax. Nothing is to be read in, nothing is to be implied. One can ·only look fairly at the language used. 
Relying upon this passage Lord Up john said: "Fiscal measures are not built upon any theory of 
taxation',"

In view of the above facts, and position of law the assessee is not entitled for any exemption and it was required to 
deduct tax before making these payments. Failure in doing so, the amount liable to be disallowed u/ s 40(a)(i) of I.T. 
Act, therefore, an amount of Rs.3,38,09,64,412/- is hereby disallowed.

(3,38,09, 64,412/-·)"

1.6. The assessee challenged both the additions before the Ld. CIT(A). It was contended before the Ld. CIT(A) that both the issues are 
covered by the Order of ITAT, Delhi Bench in assessee's own case for A.Y. 2007-2008 dated 18th July, 2016. It was submitted that FIA is 
capital receipt and payment of supplementary rent is exempt under section 10(15A) of I.T. Act and an allowable deduction. The Tribunal has 
applied the 'Purpose Test' for holding that FIA is capital receipt. It was submitted that credits are accepted as capital after a detailed analysis 
of the Agreements and the applicable Law. Similarly, Supplementary Rent is held to be for the lease of the Aircraft and no different from the 
normal lease rent in respect of which there is no dispute.

1.7. The Ld. CIT(A) noted in his findings that it is a case of capital gain on account of right of assignment of purchase order in favour of lessor. 
He has also noted that deduction of the expenditure are not allowed under section 37(1) of the I.T. Act, which are capital expenditure, which 
was also enhanced by the Ld. CIT( A). The addition made by the A.O. under section 40(a)(i) was however deleted. The Ld. CIT(A) enhanced 
addition from Rs.268. 91 crores to Rs. 759.39 crores. The Ld. CIT(A) also noted that amount/ credit mentioned in the agreement as supplied to 
the Department, has been blackened/erased and despite directing the assessee, original agreements have not been produced. The Ld. CIT(A) 
noted that additions have been confirmed but on different ground from the ground on which addition have been made in assessment year. It 
was confirmed in two alternate Sections i.e., under section 37(1) and under the Head "Capital Gains". The Ld. CIT( A) also noted that this 
decision is given, if the decision of the ITAT that credits are capital receipts applies (though the said decision have been distinguished). It was 
clarified that addition would remain same, even if receipts are not treated as capital receipt. The appeal was partly allowed with enhancement 
of addition from Rs.268,91,45,394/- to Rs.759,39,25,444/ -.

1.8. Aggrieved with such part relief granted by the Ld. CIT(A), both the Assessee and the Revenue filed appeals before the Tribunal by raising 
the following grounds I additional ground :

ITA.No. 3224/Del./2017 -A.Y. 2012-2013 [Assessee's Grounds]
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1. That on facts and in law the orders passed by the Commissioner of Income Tax (Appeals) [hereinafter 
referred to as "the CIT(A)"] and the Assessing Officer [hereinafter referred to as "the AO") are bad in law 
and void-ab-initio.

2. That, without prejudice, on facts and in law the CIT(A) erred in violating principles of natural justice 
rendering the impugned order void in law.

2 .1. That on facts and in law the CIT(A) erred in drawing conclusions premised upon material/ 
information not confronted to the appellant.

2.2. That on facts and in law the CIT(A) erred in arbitrarily rejecting application for adjournment and in 
not providing sufficient opportunity to furnish documents/ information asked for at the fag end of the 
appellate proceedings.

3. That on facts and in law the CIT(A) erred in arbitrarily and illegally assuming the power to enhance u/s 
251.

3.1. That on facts and in law the CIT(A) erred in assuming jurisdiction on issues not fanning part of the 
grounds of appeal.

4. That on facts and in law the CIT(A) erred tn holding that entire credit in aggregate of Rs. 
759,39,25,444/- received by the appellant is exigible to tax in the year under consideration.

5. That on facts and in law the CIT(A) erred in making a disallowance u/ s 37(1) of Lease Rental 
Payments to the tune of Rs.268,91,48,934/ -.

5.1. That on facts and in law the CIT(A) erred in holding that payment of Lease Rent attributable to the 
earning of credits is capital in nature and hence not an allowable expense.

6. That on facts and in law the CIT(A) erred in holding that credits of Rs.258, 91,48,934/- may also be 
taxable as income from Capital Gains.

7. That on facts and in law the CIT(A) erred in disallowing deduction of Supplementary Lease Rent of 
Rs.338,09,64,412 invoking provisions of section 37(1) of the Act.

8. That on facts and in law, the CIT(A) has grossly erred in factually holding that :

(a) Credits received by appellant from IAE AG Switzerland (IAE) and other equipment 
manufacturers were not entirely on account of Fleet Introductory Assistance (FIA). 

(b) Airbus SAS France was not aware of any agreement between appellant and IAE.

(c) Claim of Revenue before Hon'ble ITAT (in ITA No. 2202/ Del/ 2012 for AY 2007-08) that 
credits received by appellant constituted commission was rejected by Hon'ble ITAT 
without any discussion.

(d) From copies of agreements filed by the appellant before him and before appellate 
authorities in earlier years the nature of credits could not be verified.

(e) As per delivery schedule 12 aircrafts were to be received by the appellant in years 
2013 and 2015 and 4 aircrafts were to be received in year 2016.
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(f) Modus of acquisition of aircraft by the appellant was Purchase and Sale followed by a 
Lease Back.

8.1. That the factual errors in order of CIT(A) vitiates the conclusions arrived at on Facts and in law.

9. That on facts and in law the CIT(A) has erred in :

(i) Observing that credits received by the appellant are in the nature of Kick Back or 
Commission.

(ii) Misreading the submissions made before him to hold that there is no accrual of right 
to receive credits on signing of agreement with IAE dated 19th October, 2005.

(iii) Not appreciating that copy of General Terms of Sale agreement dated 30th March 2006 
was not relevant and was not asked for in any of the earlier proceedings.

(iv) Not appreciating that since the appellant was conveyed by its Authorized 
Representative (copy of e-mail attached) that copies of agreements filed by it in the paper 
book are in order, there was no refusal by the appellant to furnish copies of agreements 
without any reduction.

(v) Not appreciating that payment for Supplementary Rent was mandatory for use of 
aircraft.

(vi) Not appreciating that Supplementary Rent paid is not refundable and that as per lease 
agreement, the appellant is entitled to receive reimbursement of costs of specified items 
upon actual maintenance.

9.1. That on facts and in law the order passed by CIT(A) is vitiated for the reason that it takes into 
consideration partly relevant and partly irrelevant considerations.

ITA.No.2977/Del./2017- A.Y. 2012-2013 [Revenue Grounds]:

1. "In the facts and in the circumstances of the case, the Ld. CIT(A) has erred in holding the incentives 
received from equipment suppliers to be capital receipts.

2. In the facts and circumstances of the case, the Ld. CIT(A) has erred in holding that no disallowance 
u/s 40(a)(i) of the Act can be made for not deducting tax at source on the supplementary rent paid to 
lessors."

Additional Ground Raised by the Revenue was as under :

"On the facts and circumstances and in law the Ld CIT(A) erred in ignoring that the receipts of Rs. 
759.39,25.444/- constituted receipts from exploitation of valuable commercial rights arising in the course 
of systematic and real business activity and such receipts would otherwise constitute income liable to 
tax under the provisions of section 28(iv) of the Income Tax Act, 1961."
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1.9. Before the Division Bench it was argued by the Assessee that the issue of credit received from IAE and others, - whether "Capital" or 
"Revenue" have been examined by the ITAT in A.Y. 2007-2008 holding it to be capital receipt and also followed the same decision in A.Ys. 
2008-2009 and 2009-2010. The Revenue has preferred the appeals before Hon'ble Delhi High Court which have been admitted on the issue 
of FIA (Credits). But as regards the supplementary rent, no such question have been admitted by the Hon'ble Delhi High Court. It was 
submitted that the transactions are separate and not composite and no capital gains arise out of the transactions. There is no connection 
between the payment of lease rent and receipt of credit. The Ld. CIT(A) wrongly enhanced the assessment. It was submitted that the issues 
are covered in favour of the assessee by the Order of ITAT for A.Y. 2007-2008. No question have been raised before Hon'ble High Court that 
Order of ITAT for the A.Y. 2007-2008 was perverse. It was submitted that Sections 28(i) and 28(iv) are not applicable because the credit 
received in the instant case is "Money". Section 40(a)(i) is applicable only when conditions of Section 37(1) are met. The issue of 
Supplementary Rent is covered by the Order of ITAT, Delhi Bench in the case of Sahara Airlines 83 ITD 11 [Del.-Tribu.] = 
2009-TII-100-ITAT-DEL-INTL.

1.9.1. It was argued by the Revenue that the principles relating to binding nature of judicial precedent, including those in assessee's own case 
are well settled. The decision rendered by the Coordinate Benches deserves to be followed. However, exceptions to this Rule are -

(i) Where decision is patently erroneous either on facts or law or

(ii) Where the decision has been rendered on incomplete set of facts or wrong facts and the case is thus, distinguishable on 
facts. In either case, the decision would not and cannot have been a binding precedent.

1.10. Relying on the Judgment of the Hon'ble Supreme Court in the case of Distributors (Baroda) Pvt. Ltd., 155 ITR 120 (SC) = 
2002-TIOL-849-SC-IT-CB
, it was argued that the Rule of Consistency does not extend to situation where patently erroneous view have been taken or where 
distinguishing facts brought on record lead to a different view. It was highlighted that the Order of ITAT for the A.Y. 2007-2008 is patently 
erroneous because the decisions of the Hon'ble Supreme Court in the cases of 
Panni Sugar 306 ITR 392 (SC) and Sahney Steel and Press Works 228 ITR 253 (SC) =   2008-TIOL-174-SC-IT
 or Judgment of Hon'ble High Court in the case of Bougainvilla Multiplex 373 ITR 14 (Del.) (HC) = 2015-TIOL-245-HC-DEL-IT
 relate to the situations where Government of the respective States granted direct/indirect subsidies in the form of reduction of taxes or 
otherwise. However, the Order of the Tribunal, would show that the assessee itself argued initially that they received the discount from IAE as 
recorded in the Order, but the submission starts on the assumptions as if the discount was grant/incentive/ subsidy from IAE. The agreement 
between Assessee and IAE was a pure business commercial agreement - one proposing to buy 100 engines in bulk and other proposing to 
sell engines in bulk. Unlike a grant or subsidy which are unilateral arrangements, this was a bilateral commercial agreement. Its wholly 
inconceivable that a buyer I seller would unilaterally grant any kind of subsidy to others. It can at best, give the benefit of discount, post-sale 
warrantees and similar other benefits which can under no circumstances be regarded as "Subsidy". The Tribunal, thus, proceeds on a primary 
fallacious assumption which are not borne-out of the record or the agreements placed before it. The Revenue, referred to definition of 
"Subsidy" from legal dictionaries to demonstrate that the subsidy flows from Government or State for broader development purposes and this 
nature can never be ascribed to commercial transaction between buyer and seller. The Tribunal relied upon Accounting Standard- 12 that 
receipts are capital in nature, completely ignoring that AS-12 relates only to Government grants. No commercial consideration can flow for just 
selection simpliciter of a product. The complete facts were not available before ITAT during A.Y. 2007-2008. The amounts in agreement filed 
which have been erased due to confidentiality of the information, and therefore, the said information was not supplied. Therefore, there were 
no verification of the facts as such. The Ld. CIT(A) asked for the complete set of the agreements which are not supplied deliberately. The 
assessee is under statutory obligation to disclose all the primary facts to the revenue authorities. The original arguments shall have to be gone 
through by the authorities below to verify the nature of the receipt/to ascertain the price of engine and actual amount of credit/ discount so 
received. Since the receipt arise out of the commercial agreement, therefore, it is business receipt. As an additional claim, it was contended 
that same is chargeable to tax under section 28(iv) of the I.T. Act, 1961. The primary claim of the Revenue is that receipt is chargeable as 
business profit and alternatively the capital gain can be charged where there is a transfer of capital asset. The deduction of lease rent are not 
allowable under section 37 of the LT. Act, 1961. It was submitted that provisions of Section lO(ISA) granting exemption to lease rent stands 
omitted in respect of agreement entered into after 01.04.2007.

1. 11. After hearing both the sides, the Division Bench in its wisdom referred the entire issue to the Hon'ble President for constitution of a 
Special Bench by observing as under:
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"9. We have considered the rival submissions. The core issue involved in the present appeals are - Whether FIA credit 
can be treated as subsidy ? and Whether it is capital receipt or revenue receipt? The claim of the assessee had been 
that the issue of FIA credit is covered by the Order of ITAT, Delhi Bench in the case of the assessee for A. Y. 2007-
2008 which is followed in subsequent A. Ys. 2008-2009 and 2009- 201 0 holding the FIA (credit) as a capital receipt and 
that lease, supplementary lease rental is allowable expenditure. However, the Revenue has contended that it was an 
order passed in reference to proceeding under section 263 of the I.T. Act and also highlighted various features above 
to plead that order of ITAT for A. Y. 2007- 2008 is not binding because it was patently erroneous and distinguishable 
on facts. Further, complete facts have not been brought on record. We may note that whatever submissions have 
been made on behalf of the Revenue now, have not been raised before the ITAT, Delhi Bench in A.Y. 2007-2008. It was 
not submitted on behalf of the Revenue in A. Y. 2007-2008 and others that subsidy cannot arise out of commercial 
transaction as it being not given by the Government or Statutory Authority under any Scheme formulated by the 
Government. Though the original of the agreements were produced in the Court, but, when same were not produced 
before the authorities below or considered in earlier years, it would have an impact on taxability of income in the case 
of assessee and shall have to be gone into by Revenue Authorities. The Ld. CIT(A}, has asked for the complete 
documents because assessee erased the amount of credit in the copies supplied to the Revenue Department but 
assessee failed to supply the complete set before the authorities below. Therefore, there were no examination of 
documents by the authorities below to look into the exact amount of credit received by the assessee. On 
consideration of the issue, we have a doubt Whether subsidy can be granted out of Commercial transaction ? We find 
some merit in the arguments of the Learned Counsel for the Revenue that the order of the Tribunal for A.Y. 2007- 2008 
may not be a binding precedent because of the points highlighted by the Counsel for the Revenue. However, the 
Coordinate Bench of the Tribunal had no right to come to a conclusion contrary to one reached by another Bench of 
the same Tribunal on the same facts. If the Tribunal wanted to take an opinion different from the one taken by the 
earlier Bench, it ought to place the matter before the Hon'ble President of the Tribunal, so that, the Hon'ble President 
could have referred the matter to a Larger Bench. We rely upon the decision of Hon'ble Gujarat High Court in the case 
of Sayaji Iron and Engg. Co. vs. CIT (2002) 253 ITR 749 = 2003-TIOL-312-HC-AHM-IT in which it was held as under :

"(ii) That the Tribunal of fact had no right to come to a conclusion contrary to the one reached by 
another Bench of the same Tribunal on the same facts. If the Tribunal wanted to take an opinion 
different from the one taken by an earlier Bench, it ought to place the matter before the President of the 
Tribunal so that he could have the case referred to a Bench consisting of three or more members for 
which there was provision in the Income Tax Act itself."

9.1. The same view have been taken by the Hon'ble Madhya Pradesh High Court in the case of Agrawal Warehousing 
and Leasing Ltd., vs. CIT (2002) 257 ITR 235 = 2003-TIOL-521-HC-MP-IT   in which it was held that -

"The Tribunal has no power to review its own decision. Judicial discipline and proprietary demands that 
if the Tribunal wants to take an opinion different from the one taken by an earlier Bench, it ought to 
place the matter before the Hon'ble President of the Tribunal so that he can refer the matter to a Larger 
Bench."

9.2. It may also be noted here that it is not a denying fact that receipt of subsidy/ discount/incentive or whatever name 
may be given to it, is prevalent in Aviation Industry on supply of Aircraft engine. Therefore, the question "Whether FIA 
(Fleet Introductory Assistance) Credit is Capital or Revenue receipt arising out of the commercial transaction would 
be of utmost importance ? In our opinion, the same should be decided by Larger Bench for substantial cause of 
justice. We, therefore, refer the above question and the entire appeals under section 255(3) of the I.T. Act to the 
Hon'ble President for constituting a Larger Bench or Special Bench as the case may be, for deciding all the grounds 
as per Law."

2. Therefore, the questions that have to be adjudicated by the Special Bench may be summarised as under:
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(1) Whether FIA (Fleet Introductory Assistance) credit received by the Assessee from IAE and other equipment manufacturers 
is a Capital or revenue receipt arising out of the transaction ?

(2) Whether credits so received are taxable under section 28(i) or 28(iv) of the I.T. Act, 1961 or as a "Commission" income or 
"Income from capital gains"?

(3) Whether the Ld. CIT(A) is right in making disallowance of Rs.268,91,48,934/- out of lease rental payments under section 
37(1) of the I.T. Act, 1961?

(4) Whether payment of Supplementary Lease Rent of Rs.328,09 ,64,412 I- is an allowable business expenditure and TDS is 
not deductible thereon ?

3. The Learned Senior Counsel for the Assessee while arguing that the receipts from IAE are capital in nature submitted that applying 
"Purpose Test" propounded by Apex Court in case of Sawhney Steel & Press Works 228 ITR 253(SC) = 2002-TIOL-11-SC-IT  
Ponny Sugars & Chemicals 306 ITR 392 (SC) = 2008-TIOL-174-SC-IT 
 the Tribunal in Assessee's own case for the A.Y. 2007-2008 held that such credits received were capital in nature. What is relevant thus is 
only the "Purpose Test". He drew the attention of the Bench to the extracts from the Commentary of Kanga & Palkiwala [10th Edition] at Page-
214 and submitted that following are immaterial considerations 1n deciding the question whether certain item is capital or revenue:

(i) Payment measured by estimated profits

(ii) Lump sum and periodic sums

(iii) Magnitude of receipt

(iv) Name given by parties concerned and treatment in accounts

(v) Form of transaction

(vi) Income from wasting assets

(vii) Payment made out of capital

(viii) Disallowance to Payer

3.1. Referring to the decision of the ITAT in AY 2007- 2008, he drew the attention of the Bench to the following (page 37 of PB) :

"Appellant's right to receive the credits got triggered when the appellant made a selection of IAE engines, giving 
preference to the engines manufactured by other competitors of IAE. This right got crystallized when agreement date 
19th October 2005 was executed between Interglobe and IAE".

3.2. He submitted that the contention of the Revenue that Agreement Dated 19.10.2005 is only a 'Tentative Arrangement' and right to receive 
credits accrued when Side Letter Dated 29th March 2007 was signed is incorrect for the following reasons :

(a) In F.Y. 2006-2007 credits of Rs.160.66 crores were received by the Assessee much before the date of signing of letter 
Dated 29th March 2007. The entire sum of Rs.160.66 crores was the subject matter of dispute in A.Y. 2007-2008.

(b) Credits are stated to have been provided as a consideration for " Selection of " engines ..... [Refer Page-178, Para-A of 19th 
October 2005 Agreement]. Acceptance to above offer is specifically noted at Page-190, last para.

(c) The above Agreement is further witnessed by Side Letter Dated 29th March 2007 when it acknowledges this as "existing 
understanding" - (Page-216, 2nd Para from top]. Moreover at Page 217, Para-2.1 credits are acknowledged as a consideration 
for " .. introduction of the Firm Aircraft into its fleet and in recognition of INDIGO selecting the IAE Engine for their Firm Aircraft 
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.. "

3.3. So far as the argument of Ld. Special Counsel for the Revenue that the nature of credits is a "discount" is concerned, he submitted that 
this is contrary to written pleadings made by the Tax Department before Han'ble High Court. [Pages-905-906, Para-(f) and SQL admitted at 
Pages- 942 & 943].

3.4. So far as the decision of the Hon'ble Apex Court in case of Shri Ambica Mills vs Textile Labour Association AIR 1973 SC 1081
 relied on by Learned Special Counsel for the Revenue for interpreting the word "subsidy" is concerned, he submitted that in that case the 
Apex Court was interpreting the word "subsidy" in context of Payment of Bonus Act. He submitted that as per Advanced Law Lexicon Vol 4 
[Page-251 of paper book filed by Department], it is stated that "a subsidy is also used to provide financial support to a commercial or quasi 
commercial activity that would otherwise not be viable in narrow profit or loss terms usually in order to sustain broader economic and social 
benefits".

3.5. So far as the submission of the Learned Special Counsel for the Revenue that while interpreting commercial arrangements Court should 
see the Intent of the Parties is concerned, Learned Senior Counsel referring to the decision of the Hon'ble Supreme Court in the case of 
Delhi Development Authority vs Durga Chand Kaushik reported in [1973] 2 SCC 825
 submitted that the Hon'ble High Court held that while interpreting agreements ((the question is not what the parties to a deed may have 
intended to do by entering into that deed, but what is the meaning of the words used in that deed: a most important distinction in all cases of 
construction and the disregard of which often leads to erroneous conclusions".

3.6. So far as the argument of the Learned Special Counsel that credits are commercial receipts and hence liable to tax is concerned, he 
submitted that undisputedly Aircraft is a capital asset for the Assessee and not part of its Stock-in-Trade. Even when advantage is commercial, 
it still needs to be seen whether this advantage is in capital field or revenue field. Therefore, the fact that there is some commercial advantage 
would not itself override the decision of the Tribunal for the A.Y. 2007-2008.

4. So far as the issue of applicability of Section 28(iv) which has been raised by the Revenue in the additional ground is concerned, he 
submitted that it is not 1n dispute that credits received in the instant case are money. He submitted that it is well settled now that section 28(iv) 
is applicable only when "benefit or perquisite" is received in a non-monetary form. For the above proposition, he relied on the decision of the 
Hon'ble Supreme Court in the case of Mafatlal Gangabhai & Co. 219 ITR 644 (SC) =   2002-TIOL-837-SC-IT
 and decision of Hon'ble Delhi High Court in the case of Ravinder Singh vs. CIT [1994] 205 ITR 353 (Del).

4.1. So far as the decision of Han'ble Madras High Court in case of 
Ramaniyam Homes (P.) Ltd. reported in (2016) 68 taxmann.com 289(Mad)/384 ITR 530 (Mad) = 2016-TIOL-830-HC-MAD-IT
 relied on by Learned Special Counsel for the Revenue is concerned, he submitted that the same is not applicable for the following reasons :

(a) In this case Madras High Court was dealing with a case of waiver of loan.

(b) Even in this case at Para-38 it is held by Madras High Court that section 28(iv) is applicable only when benefit is in non-
monetary form.

(c) Moreover Madras High Court did not follow the Law laid down by Delhi High Court in cases of 
Logitronics reported in 333 ITR 386 (Del) = 2011-TIOL-124-HC-DEL-IT
 and Rollatainers reported in 339 ITR 54 (Del) ... [Refer Paras 36 to 38] = 2011-TIOL-784-HC-DEL-IT.

4.2. As regards applicability of section 28(i) 1st concerned, he submitted that there is no such ground raised by Tax Department before the 
Tribunal. Moreover, whether there exists "business" of earning credits or not is a mixed question of Law and Fact which does not arise out of 
the Orders passed by the lower authorities. He submitted that for applying provisions of 28(i) it is necessary that business is "carried on ... at 
any time during the previous year'. On the other hand, for applying section 28(iv) the requirement stated is that the value of any benefit or 
perquisite must "arise from business". Both these provisions are different in scope. He submitted that it is well settled rule of interpretation that 
when, in relation to the same subject matter, different expressions are used, in the same statute, there exists a presumption that the 
Legislature intended such different use, and that the words are not to be used in the same sense. For the above proposition, he relied on the 
Judgment of Hon'ble Supreme Court in the case of CIT v. East West Import & Export (P.) Ltd. 176 ITR 155 (SC) = 2002-TIOL-1918-SC-IT
 [At Page-159). He submitted that the A.O. has rightly stated at Page-I of his order &'assessee-company has been engaged in the business of 
operating a low cost airline in India ... ". He submitted that assessee is not carrying on a business of selecting engines. Therefore, it cannot be 
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said that credits are taxable under section 28(i) of the Act.

5. The Learned Senior Counsel for the Assessee submitted that the issue of the credits received whether capital or revenue is no more res 
integra. The credits have been examined by the Tribunal in A.Y. 2007-2008 wherein it was held that receipts are capital in nature and not 
liable to tax. He submitted that while opining as such, the Tribunal has considered -

(i) Letter of Intent Dated 26th June 2005 between 'A' and Airbus (at Page-18);

(ii) Agreement Dated 19th October 2005 between 'A' and IAE (at Page-19);

(iii) Aircraft Purchase Agreement Dated 18th November 2005 between Assessee and Airbus (at Pages 20 to 22);

(iv) Sample lease agreement Dated 15th December 2006 (at Page-23) and

(v) Side Letter Dated 29th March 2007 between Assessee and IAE (at Page-23) ...... conclusions at Pages 31 to 38, Para-9.

5.1. He submitted that the Tribunal noted that the credits were received as a consideration for selection of engines. The Tribunal has analyzed 
the agreement at length especially the nature of credits received vis-a-vis-

(a) its characteristics ....... [Pages-18 to 23, Para-6.1]

(b) whether capital or revenue .. [Pages-31 to 38, Para-9]

(c) whether commission and-[Page-38, 8th line from top]

(d) link with lease rentals ... [page-37, 3rd line from top]

5.2. He submitted that the Order of the Tribunal for the A.Y. 2007-2008 was followed by ITAT in AYs 2008-2009 and 2009-2010, copy of which 
are placed at Pages-69 to 95. He submitted that substantial question of Law has been admitted in Revenue's appeal before Hon'ble High 
Court vide Orders Dated 07th July, 2017 [copy at Page-942] for A.Y. 2007-2008 and Order Dated 31st October, 2017 [copy at Page-943] for 
A.Ys. 2008-2009 and 2009-2010.

5. 3. Learned Senior Counsel for the Assessee submitted that the Ld. CIT(A) accepts that receipts are capital in nature. He submitted that the 
ld.CIT(A) had made several incorrect allegations to show that all facts allegedly have not been noted by the Tribunal in A.Y.2007-2008. 
Realizing that these allegations/ observations do not create a dent in the ratio decedendi of Tribunal decision, the Ld. CIT(A), however, held as 
under:

(i) Credits to the tune of Rs.268. 91 crores being capital are liable to tax as Capital Gains .. . . [Pages-32-33, Paras-10.2 and 
10.3].

(ii) Alternatively, since credits are capital, the lease rentals bear the same character to the tune of Rs.268.91 crores is 
disallowable under section 37(1) of the I.T. Act, 1961 as it has been incurred for the purposes of earning Capital Receipts .... 
[Page-33, Para-10.3].

(iii) Entire amount of Credits received of Rs.759.39 crores is taxable i.e benefit of amortization cannot be given without 
verification of figures in agreements........ [Page 37, Para-12.1].

5.4. He submitted that to put it simply Ld. CIT(A) views the separate transactions of purchase of Aircraft and its financing from a third party as 
a composite transaction.

5.5. The Learned Counsel for the Assessee submitted that the transactions are separate and not composite. He submitted that it is an 
undisputed fact that Airbus, IAE, Lessor and Assessee are unrelated. Separate transactions were executed by Assessee as under:
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- With Airbus- for acquisition of 100 new aircrafts

- With IAE- for selection of engines

- With lessors - for assignment of right to acquire Aircraft from Airbus and simultaneous lease to Assessee.

5.6. He submitted that there is no allegation that above transactions are either sham, dubious or colorable. Per contra, the Ld. CIT(A) at Para-
10 of his Order noted that this is the industry norm. There is no allegation also of "tax avoidance". Even Ld. D.R. has not made out any such 
case. In such a scenario, separate transactions under separate set of agreements executed at different points of time are to be respected and 
should not be consolidated at whims and fancies of the Tax Department. For the above proposition, he relied on the decision of the Special 
Bench of the Tribunal in the case of Wallfort Share & Stock Brokers 96 ITD 1 (Mum) (SB) at Para-106 - upheld in 310 ITR 421 (Born.) = 
2008-TIOL-656-HC-MUM-IT and submitted that the issue has not been contested further by Tax Department before Apex Court in 
326 ITR 1 (SC) = 2010-TIOL-47-SC-IT, (2) Ishikawajma-Harima Heavy Industries Ltd 288 ITR 408 (SC) =   2007-TIOL-03-SC-IT 
at Pages-431 to 440, (3) Shriram Bearings Ltd. 164 ITR 419 (Cal)- upheld in 224 ITR 724 (SC) = 2002-TIOL-578-SC-IT.

5.6.1. He submitted that recently Apex Court in case of  Vodafone International Holdings reported in 341 ITR 1 (SC) =   
2012-TII-01-SC-LB-INTL
 has also held that an arrangement is to be looked at not by economic substance but its legal form. An exception to this is when the 
transaction is shown by the Revenue leading acceptable evidence that it is sham or dubious.

5.7. The Learned Senior Counsel for the Assessee submitted that the Law in respect of interpretation of agreements is well settled. He drew 
our attention to provisions of Section 91 of the Indian Evidence Act, 1872 which expressly lays down that when the terms of a contract, or of a 
grant, or of any other disposition of property, have been reduced to the form of a document, and in all cases in which any matter is required by 
law to be reduced to the form of a document, no evidence shall be given in proof of the terms of such contract, grant or other disposition of 
property, or of such matter, except the document itself, or secondary evidence of its contents in cases in which secondary evidence is 
admissible under the provisions hereinbefore contained.

5.8. Referring to the decision of Hon'ble Delhi High Court in the case of D.S. Bist & Sons v. CIT 149 ITR 276 (Delhi)
, he submitted that the Hon'ble High Court held that "the Income-tax Act does not clothe the taxing authority with any power or jurisdiction to 
rewrite the term of an agreement entered into.... Under, the taxing system it is up to the assessee to conduct his business in his wisdom. The 
assessee may enter into commercial transactions with another party who is ad idem with the assessee as to the term and conditions". He 
submitted that the ratio laid down in this decision has been upheld recently by the Hon'ble Apex Court in case of 
Mangalore Ganesh Beedi Works reported in 378 ITR 640 (SC) = 2015-TIOL-241-SC-IT.

5.9. He also heavily relied on the decision of Hon'ble A.P. High Court in the case of AVN Jagga Rao reported in 166 ITR 862 (AP).

6. So far as the argument of the Learned Special Counsel for Revenue that the Co-ordinate Bench decisions for the A.Ys. 2007-2008 to 2009-
2010 are not binding in the light of the decision of Hon'ble Bombay High Court in case of HA Shah & Co 30 ITR 618 (Born)
 is concerned, the Learned Senior Counsel for the Revenue submitted that only some selected portions of this decision were filed. However, if 
this decision is read as a whole then it is clear that it does not advance the case of Department. He submitted that in this case it is held by the 
Hon'ble Bombay High Court that to render a view contrary to an existing decision it must first -be established that the first decision is either 
arbitrary or perverse or ignores "material facts". The existence of perversity of "material facts" ignored had to be demonstrated by the 
Department and the said onus has not been discharged. He submitted that against the Orders passed by the ITAT for the A.Ys. 2007-2008 to 
2009-2010, Revenue has filed an appeal under section 260A of the LT. Act before the Hon'ble Delhi High Court. Referring to copy of appeal 
filed before the Hon'ble High Court placed at Paper Book Pages-880 to 916, he submitted that there is no question raised therein challenging 
the factual findings of ITAT as perverse. He submitted that even now also before the Tribunal no fresh material has been placed which would 
render findings recorded by ITAT in earlier years as perverse. He submitted that Learned Special Counsel for the Revenue has filed General 
Terms of Sale Dated 30ih March, 2006, Fleet Hour Agreement Dated 12th May, 2006 and Sample Assignment Agreement Dated 16th March, 
2012 in his paper book. He submitted that these agreements are either not relevant or do not state anything contrary to what has been held by 
ITAT in earlier years. He submitted that these agreements were specifically called upon by the Ld. CIT(A) and even thereafter in the impugned 
order no adverse inference is drawn by the Ld. CIT(A).

7. So far as the issue of Redaction of amounts stated in the Agreements and enhancement by the Ld. CIT(A) is concerned, the Learned 
Senior Counsel for the Assessee submitted that redaction only accords with the covenant to maintain confidentiality with the parties to the 
contract. It is a highly sensitive information having a lasting impact on all future deals. He submitted that the quantum is not in dispute and, 
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therefore, the nature cannot be. It is for this reason that in the past as well in future the Appellate Authorities including ITAT in A.Y s. 2007-08, 
2008-09 and 2009-10 and Ld. CIT(A) for the A.Ys. 2013-14 and 20 14-15 did not make an issue out of it. Even the A. 0. has not taken an 
adverse view in A.Ys. 2011-2012, 2013- 2014,2014-2015 and 2015-2016 on this issue. Referring to e-mail Dated 17th March, 2017 annexed 
with Form No. 36, he submitted that there was no refusal to furnish clear copies of the agreements before CIT( A), since the AR representing 
Assessee before the Ld. CIT(A) conveyed that non-redacted copies were conveyed as not required.

7.1. The Learned Senior Counsel for the Assessee submitted that the copies of Original Agreements were produced before the Tribunal during 
the course of hearing on 3 1st January, 2018 and it is apparent there from that only amounts stated in the agreements were redacted. There is 
no redaction vis-a-vis any terms or conditions stated in the agreements. Upon directions of Hon'ble Bench a copy of C.A. Certificate was also 
filed confirming that the amounts recorded in the books of accounts has been traced to bank statements and that audit was conducted as per 
settled auditing practices. He submitted that it is undisputed that Audit Report is "material" which may be relied upon for the purposes of 
framing assessments. Even the Ld. D.R. has also not doubted that redacted agreements do highlight the nature of transactions in dispute. He 
even did not doubt the correctness of books of accounts. He submitted that the Ld. CIT(A) is wrong in holding that owing to redaction nature 
as well as quantum of credits is not verifiable. Referring to Pages-19 and 20 of Paper Book-1, he submitted that the ITAT in A.Y. 2007-2008 
has considered the nature at length on a perusal of the same agreements and concluded that receipts from IAE are capital.

8. In so far as the issue relating to capital gain is concerned, the Learned Senior Counsel submitted that as per Article 21 of the Aircraft 
Purchase Agreement, the assessee is entitled to assign its right to acquire aircraft for purposes of obtaining finance. There is no consideration 
paid [by the lessor] to the Assessee for making such an assignment. Credits on the other hand are received from IAE and others for selection 
of their engines/products. There is no assignment of either option to choose engines or right to receive credits from IAE, in favor of Lessors. 
He submitted that the findings recorded by CIT(A) at Page-32 and 33, Paras-10.2 and 10.2.1 are premised on conjectures and surmises. He 
submitted that as stated above IAE and Airbus are two independent concerns with whom the assessee has executed separate transactions. 
He submitted that the Ld. CIT(A) wrongly views it as an amalgamation of two transactions which is legally impermissible. Referring to Page-30 
of the Order of the Ld. CIT(A), 7th line from bottom, he submitted that the Ld. CIT(A) himself notes that right to acquire aircraft has been 
assigned to lessor at "par value". He reiterated that IAE credits are not :

(i) a consideration received for any right to assign, or

(ii) "related to" "right to acquire" aircraft from Airbus.

8.1. The Learned Senior Counsel submitted that the example noted by Ld. CIT(A) at Para-10.2.1 erroneously presumes the above facts. The 
assessee could not have assigned its right to select engines because this right got exhausted when Agreement Dated 19th October, 2005 was 
signed. Only right to acquire Aircraft was assigned to lessor as by that time right to receive credits from IAE had already accrued.

9. So far as the issue relating to availability of Lease Rent or disallowance of the same under section 37(1) is concerned, the Learned Senior 
Counsel submitted that there is no connection between payment of lease rent and receipt of credits. Referring to Page-31, Para-10.1 of Ld. 
CIT(A)'s Order, he submitted that the Ld. CIT(A) takes into consideration future events to analyze transactions for F.Y. 2011-2012 and 
thereafter, an erroneous factual presumption is made [At Para-10.3 of CIT(A) Order] that "lease rentals are partly attributable to the earning of 
credits by the appellant from engine manufactures..". He submitted that the Tribunal in A.Y. 2007-2008 has already held that the assessee's 
right to receive credits "crystalized when Agreement Dated 19th October, 2005 was executed". It is further held there is no connection 
between transaction of payment of lease rentals and transaction of receipt of credits from IAE. He submitted that these are two different 
transactions.

10. Learned Senior Counsel for the Assessee submitted that subsequent to the passing of impugned order of Ld. CIT(A) for the A.Y. 2012-
2013, the Ld. CIT(A) has passed appellate orders for the A.Y. 2013-2014 Dated 10th October, 2017 and for the A.Y. 2014-2015 Dated 10th 
October, 2017 in which there is no allegation vis a vis:

- Credits being taxable as Capital Gains, or

- Nature of quantum of credits not being verifiable owing to redaction in agreements

Page 17 of 722021-TIOL-1607-ITAT-New Delhi-Income Tax



10.1. He submitted that in recently concluded assessments for the A.Y. 2011-2012 [i.e vide Order Dated 29th December, 2017- Copy at 
Pages-753 to 797 of the Paper Book], A.Y. 2015-2016 [i.e vide Order Dated 28th December, 2017 -Copy at Pages-721 to 752 of the Paper 
Book] and assessments for A. Y. 2 0 16-17 to 20 18-19 copies of which are placed at Paper Book-6, the A.O. has merely held that credits 
received from IAE and others are revenue receipts liable for tax. There is again no allegation therein vis-a-vis:

- Credits being taxable as Capital Gains, or

- lease rentals being partly attributable to the earning of credits, or

- Nature of quantum of credits not being verifiable owing to redaction in agreements 

Therefore, above issues have been conceded and are no more open to litigation.

11. So far as disallowance of Supplementary Lease Rental is concerned, the Learned Senior Counsel for the Assessee submitted that there is 
no allegation by A.O. in the assessment order that expenses are not allowable under section 37(1) of the I.T. Act, 1961. He submitted that 
provisions of Section 40(a)(i) are applicable only when conditions of Section 37 (1) are met. He submitted that in A.Y. 2007-2008, the Tribunal 
has held that there is parity of facts between the case of assessee and the decision of ITAT in case of Sahara Airlines 83 ITD 11 (Del) - The 
Tribunal further held that Lease Agreements are also "similar in terminology and intent" [Refer Page-55-56, Para-12.2 of PB]. He submitted 
that in case of Sahara Airlines (supra), after a detailed analysis of the Lease Agreement, the Tribunal held that payment of Supplementary 
Lease Rentals was "in connection with the operation of the leased aircraft".

11.1. He submitted that at Page-34, Para-10.4 the Ld. CIT(A) disallows Supplementary Lease Rentals under section 3 7 (1) of the I.T. Act, 
1961, alleging that the same is reimbursable from the lessor. He submitted that the Ld. CIT(A) has not taken note of the fact that the lessee 
has no right over the Supplementary Lease Rent Fund once it is paid to the Lessor [Refer Page-461, Para-5.4.3 - Lease Agreement in case of 
Sahara]. He submitted that Supplementary Rent is a mandatory obligation of Assessee under Lease Agreements and failure to do so would 
result in civil consequences wherein lessor will take back possession of the aircraft [Page-239 of Paper Book, CI.3.4, Page-243, CI-3.12 and 
Page-238, CI.3.3]. He submitted that the Tribunal in case of Sahara Airlines (supra) has noted that upon incurring of actual expense for 
repairs, the lessor will reimburse that actual expense to the lease. Supplementary Lease Rent is, therefore, a determined liability 
reimbursement of actual repair expense, if at all, is a future contingent event, but Supplementary Lease Rent is a determined expense which is 
not contingent. Fact that Supplementary Lease Rent expense can be ascertained is undisputed. Once business liability, whether contractual or 
statutory, is ascertained, it has to be allowed as deduction when mercantile system of accounting is being followed. For the above proposition, 
he relied on the Judgments of Hon'ble Delhi High Court in the cases of 
Aggarwal and Modi Enterprises reported in 381 ITR 469 (Del) [At Page-485, Para-47) = 2016-TIOL-152-HC-DEL-IT 
(ii) Jagdish Prasad Gupta 397 ITR 578 (Del) = 2019-TIOL-885-HC-DEL-IT.
 He submitted that there is no double benefit to the Assessee since actual repair expense has been debited to Profit & Loss Account net of 
reimbursement.

12. Learned Senior Counsel for the Assessee submitted that disallowance of Supplementary Lease Rentals in past was made by merely 
alleging violation of Section 40(a)(i). In A.Ys. 2013-2014 and 2014-2015 again disallowance of Supplementary Lease Rentals was made by 
AO merely alleging violation u/s 40(a)(i). He submitted that the Ld. CIT(A) in A.Y. 2013-14 [relevant at Pages-158 to 159] and 2014-15 
[relevant at Page-202] holds Supplementary Lease Rentals expense is allowable under section 37(1) of the LT. Act, 1961. In recently 
concluded assessments for the A.Y. 2011-2012 [i.e., vide Order Dated 29th December, 2017- Copy at Pages 753 to 797] and A.Y. 2015-2016 
[i.e., vide Order Dated 28th December, 2017 - Copy at Pages-721 to 752] and 2016-17 to 2018-19 the A.O. again has made addition on 
account of Supplementary Lease Rentals by merely alleging violation of Section 40(a)(i) of the LT. Act, 1961. He submitted that it is worth 
noting that assessments for A.Ys. 2011-2012 and 2015-2016 and onwards have been framed post passing of impugned CIT(A) Order for the 
A.Y. 2012-2013. Therefore, consistently it has been accepted by A.O. that Supplementary Lease Rentals expense is an ascertained liability 
allowable under section 37(1) of the LT. Act, 1961.

13. The learned Senior Counsel for the Assessee referring to the following chart submitted that no TDS 1st deductible on payment of 
Supplementary Lease Rentals 1n A.Y. 2012-2013 for the following reasons:

Nature of Supplementary 
Rent payment

Amount (Rs) Submission
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Payments under made 
Lease Agreements 
executed prior to 01st 
April 2007

61,81,04,551/- Payment exempt in hands of lessor as per section 10(15A). ITAT decided this 
issue in favour of 'A' in AY s 2007-08, 2008-09 and 2009-10. Revenue appeal 
on this issue dismissed by High Court (refer pages 942 and 943 of PB)

Payments under made 
Lease Agreements 
executed after 0 1st 
April 2007

2,76,28,59,861/- Lessor's income not chargeable to tax in India. Use of Aircraft specifically 
excluded from definition of "royalty" as per Article 12 of India - Ireland
 DTAA. However, since the issue has not been examined from this specific 
point of view by lower authorities matter may be remanded back to AO. 
However issue regarding SR being an "expense" u/s 37(1) of the Act be 
decided by the Hon'ble ITAT.

Total 3,38,09,64,412/-

14. Referring to the submissions of Learned Special Counsel for the Revenue wherein it is alleged that since Leasing was a financial 
arrangement, therefore, applicability of Article-11 of India-Ireland
 DTAA need be examined. The Learned Senior Counsel for the Assessee submitted that subject matter of dispute before the ITAT is 
deduction claimed on account of Supplementary Rent. Deduction claimed for basic rent of Rs.673.42 Crore has been allowed by the A.O. 
Referring to the decision of Hon'ble Supreme Court in the case of MCorp Global Pvt. Ltd., vs., CIT reported in [2009] 309 ITR 434 (SC) = 
2009-TIOL-18-SC-IT
 he submitted that the Tribunal has no power of enhancement or to take away what has been granted by A.O. He submitted that while 
addressing the Honble Bench as above, the Ld DR is trying to interpret Lease Agreement vis a vis Supplementary Lease Rentals issue 
contrary to the way it has been interpreted by both the Ld. CIT(A) and the A.O.

15. The Learned Special Counsel for the Revenue, on the other hand, while supporting the Orders of the A.O. and the Ld. CIT(A) submitted 
that the receipts from IAE are not Capital in nature. He submitted that it is the settled principle of Law that whether a certain receipt is capital or 
revenue in nature, has to be judged from the perspective of the recipient alone. He submitted that once it is found that a certain receipts I 
consideration flows from a commercial agreement, it would constitute a business receipt. The only issue to be determined for taxation 
purposes would be whether it has income character or it is a purely capital receipt not having the income character within the meaning of 
statutory definition of "Income". He submitted that the assessee is in the business of operating as airline which involves different sets of 
activities - acquisition of aircrafts, its operation, its maintenance, and the disposal of aircrafts after the period of lease. All these are composite 
activities forming an integral part of business operations and one activity cannot be viewed in isolation benefit of its linkage with the other.

15.1. The Learned Special Counsel for the Revenue drew the attention of the Bench to the following Agreements:

(1) Letter of Intent between AIRBUS and Assessee Dated 29.06.2005.

(2) Aircraft Purchase Agreement between Assessee and AIRBUS Dated 18.11.2005.

(3) Agreement Dated 19.10.2005 between IAE and Assessee.

(4) Side Letter Agreement Dated 29.03.2007 between Assessee and IAE.

(5) Sample Lease Agreement between Assessee and Lessor.

(6) Agreement Dated 30.03.2006 for General Terms of Sale between Assessee and IAE.

(7) Fleet Hour Agreement Dated 12.05.2006 between Assessee and IAE.

(8) Purchase Assignment Agreement Dated 16.03.2012 between Assessee and M/s. Howth Aircraft Leasing Ltd.

15.2. The Learned Special Counsel for the Revenue submitted that as a first step, the assessee goes shopping for 100 aircrafts in bulk, zeroes 
in on Airbus which has the option of having engines from two competing manufacturers, negotiates with the IAE, the eng1ne manufacturer, 
gets a discount from them by way of credits. He submitted that Airbus shows the price of airframe and engine separately in the purchase 
documents. Assessee passes on the title to lessors, the purchase price being paid by lessors while delivery is being taken by the appellant, 
formalizes the acquisition by a leaseback transaction, which goes together with assignment of right to the title of the aircraft. This was a 
wholesome arrangement of purely commercial nature and there was no element of any receipt being capital in nature which can go out of the 
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net of computation of taxable income.

15.3. He submitted that the assessee did not have the financial capability of buying 100 engines or aircrafts in one go and even if they had, the 
delivery was contemplated over a number of years. The true intent of the parties was, therefore, to offer and receive a discount on such bulk 
purchases. This venture of the assessee was highly profitable and they went for similar bulk purchases in 2011 and 2015 which all together 
amounted to 530 aircrafts [as disclosed in detail in the Appellant's Prospectus Dated September, 18.2017]. These business operations have 
undeniably resulted in huge profits to the appellant which have been duly recorded in the books of accounts.

15.4. He submitted that this arrangement in its entirety was conceived in advance, much ahead of the negotiations of the price of engines and 
earning of credits. This is evident as the lease arrangements form an integral part of the Assessee's Agreement with IAE, the Purchase 
Agreement with Airbus providing room for assignments of rights to purchase, terms of "Lease Agreement" providing for assignment of title 
rights and lease-back of the aircraft 1n the same breath and under the same Clause of the Agreement.

15.5. The Learned Special Counsel for the Revenue submitted that the 'Credit' is a pure accounting term signifying the amount receivable 
~rom another entity in future. The term by itself is not indicative of the nature of receipt. This can assume the character of a capital receipt 
only, if it can be shown that the amount payable by such entity represents the consideration for transfer of a capital asset which moved from 
the Recipient of the Credit to the Issuer of the Credit. However, no such event has happened in this case. He submitted that the only other way 
such receipt can assume the character of a capital receipt is, if it is found that it represents a compensation for the loss of a capital asset or the 
loss of source of income as in the case of  Oberoi Hotels (P) Ltd., vs., CIT reported in 236 ITR 903 (SC) =   2002-TIOL-2355-SC-IT-LB
. It is also not an equity, loan or debt. He submitted that it is really incomprehensible that such credits flowing from a commercial agreement 
being the outcome of the negotiations with regard to the purchase of engines [the Agreement Dated 19.10.2005 supersedes earlier 
negotiations clearly indicating that the prices and the discounts were negotiated over a long period of time] is sought to be claimed as a capital 
receipt. This discount can only be get adjusted with the purchase price of the engine, if the assessee chooses to acquire the aircraft with the 
engine. This is precisely the treatment given in the accounts. The assessee having not chosen to purchase the aircraft, assigning the right to 
the lessors who pay the purchase price, the receipts would obviously be pure business receipts adding to the profits of the assessee's.

15.6. The Learned Special Counsel for the Revenue submitted that the assessee took the entire amount of credit in the computation of its 
profits and did not carry any part of such receipts to the Balance Sheet directly. For the shareholders and the public at large, being a listed 
Company, this amounts to business profits, but the assessee seeks to advance an absurd claim by withholding vital information that these 
receipts ought to be kept out of the computation of income and be regarded as capital receipts, not chargeable to tax.

15.7. He submitted that the Revenue has already placed reliance on the principles governing the determination whether a receipt is capital in 
nature set out by Hon'ble Supreme court in the case of Kettlewell Bullen & Co. Ltd. [1964] 53 ITR 261 (SC)) (Page 8 & 9) = 
2002-TIOL-967-SC-IT and Maheshwari Devi Jute Mills (1965) 57 ITR 36 (SC) = 2002-TIOL-1022-SC-IT-LB
 (Page 5). The counter submission of the assessee seeking to distinguish these cases on facts is untenable for the reason that reliance is on 
the basic principles set out in these Judgments and not on the decision rendered in those cases as facts of each case would obviously be 
different.

15.8. The Learned Special Counsel for the Revenue submitted that a perusal of the Agreements entered into by the Assessee with IAE shows 
that there is a stipulation to the effect that the resented consideration is for mere choice of engines. The agreement proceeds on the 
assumption that the assessee was willing to purchase the engines and the manufacturer offered certain terms for such purchase. The 
consideration has a direct link with the commercial transaction of a purchase of the equipment. The suggestion that the consideration was 
choice for engine simpliciter is a mere figment of imagination and not a commercial reality. The mere fact that the purchase had necessarily to 
be of the aircraft with these engines and not the eng1ne on standalone basis cannot alter the primary fact of the assessee having received the 
discount against the purchase or acquisition of engines - whether directly or under the leaseback arrangements.

15.9. He submitted that the true intent of the parties has to be gathered from the stipulations in the Agreement, the conduct of parties to the 
Agreement and surrounding circumstances. Neither the terms of the contract nor the conduct of the parties nor any other circumstance does 
indicate that this credit given by the engine manufacturer is for a mere choice of engine and not for the actual acquisition of the engine. The 
Agreement Dated 19.10.2005 clearly records that the said Agreement supersedes all earlier· negotiations which further emphasises that 
negotiations on the pricing of the engine and the discounts was a matter of prolonged negotiation. In such an event, there is hardly any room 
for debate that the consideration was in the nature of discount which accrued only at the point of delivery and could not have any other 
character. This was a business receipt. The question whether it will go to reduce the cost of the capital asset if so acquired would be a factual 
determination. In the present case the assessee chose nat to acquire the aircraft but still appropriate the discount would render the receipts as 
business profits chargeable to tax. These receipts cannot under any shade be regarded as capital receipts not chargeable to tax.
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15.10. He submitted that the argument that the amount was received from IAE and not from Lessors who purchased the aircraft with engines 
is fallacious. The credits having been appropriated directly; it is immaterial from where it came. The nature has to be judged in the hands of the 
assessee and not in the hands of the payer [where it is not a receipt].

15.11. The Learned Special Counsel for the Revenue submitted that the other argument of the assessee that the subsequent utilisation of the 
receipts or the events occurring post the grant of receipt is equally fallacious. In the first place, the business model which generated the receipt 
has to be viewed as a whole - one transaction cannot be viewed in isolation bereft of its inevitable linkage with the other in the entire chain of 
transactions. Reliance on the decision of W all fort Securities by the assessee is wholly out of context as that was a case of on investment and 
dividend stripping whereas the present case·· 1st of a business receipt and the business operations have to be viewed in their entirety and not 
piecemeal.

15.12. Referring to the decision of the Tribunal in assessee's own case which is relied on by Learned Counsel for the Assessee, he submitted 
that it was wrongly observed by the Coordinate Bench that the accounting entries are only the utilization of receipts. He submitted that the 
accounting treatment of a receipt does not indicate its utilization but shows the treatment given to it. He submitted that in the instant case for 
the world at large, it is a revenue receipt, but for the taxation purposes, it is a capital receipt. This suggestion defies all logic and rationale.

15.13. The Learned Special Counsel for the Revenue submitted that the assessee also negotiated the purchase of airframe with Airbus and 
may have got the discount from them by way of reduction of purchase price. Such discounts are available on bulk purchases as per 
information in public domain. These discounts were adjusted in the purchase price of aircraft as Airbus was making sales directly to the buyer. 
Merely because the engines got sold through Airbus as a part of the aircraft cannot alter the nature of discounts so received. He submitted that 
the receipts are, thus, business receipts chargeable to tax under section 28(i) as profits and gains of business and can, under no 
circumstances, be regarded as capital receipts not chargeable to tax as contended by the assessee.

15.14. The Learned Special Counsel for the Revenue submitted that the Purpose Test advocated by the assessee would be relevant only if 
the transaction is unilateral [like subsidy I grant] and does not represent consideration for purchase or acquisition by other modes or enjoyment 
of goods and services. He submitted that IAE gave the credit as a consideration for bulk purchase/ acquisition of aircrafts with IAE engines, 
resulting in bulk sale of 100 engines manufactured by IAE over a period of time.

15.15. He submitted that the Onus lies on the assessee to establish that the receipts are capital in nature, and further that such "capital 
receipts" are not open for being adjusted against the cost of purchase I acquisition of capital assets [aircrafts] to which these are linked. This 
treatment given by the assessee in its accounts is fully in accordance with International Accounting Practice followed by the Airlines Industry.

15.16. He submitted that once the assessee advances the claim that the profit drawn as per the P & L account does not represent the 
"income" for tax purposes, the onus is on the assessee to demonstrate in no uncertain terms that the income appearing in the accounts or the 
accounting policy followed by it, is not in tune with the provisions of the Act. It is nobody's case that the accounts drawn by the assessee are 
conclusive for determination of taxable income: However, very strong reasons need to exist to suggest that the profits so drawn are against 
the provisions of the Act or that an account prepared in accordance with the Income Tax Law would be wholly different. He submitted that this 
casts a heavy burden on the assessee and that the assessee has miserably failed to discharge the same.

16. So far as the applicability of provisions of Section 28(iv) of the I.T. Act, 1961 as per additional ground raised by the Revenue is concerned, 
the Learned Special Counsel for the Revenue submitted that Revenue's primary submission remains that the credits from IAE represent 
business profits liable to tax under Section 28 of the LT. Act, 1961. However, as an additional claim, it is the stand of the Revenue that these 
receipts, in any event, certainly constitute a benefit to the appellant in the course of its business operations. He submitted that the business 
model of the assessee shows an integrated activity of going in for bulk purchases for aircraft to be delivered in future years and in the process 
earn heavy discounts on engines which were acquired under a lease back arrangement and thereby not incurring the capital cost yet 
appropriating the benefits of discounts. This benefit was preconceived and was embedded in the business model adopted by the assessee. 
According to him, the business does not mean only the profit generating activities, but, business means - all activities beginning from the 
commencement of the business and ending up with the earning of profits. It would also include the activity of purchase, sale, maintenance and 
operation of aircrafts. It is not correct to suggest that business means only lifting of passenger or cargo from one place and leaving them at a 
certain destination. Business is a comprehensive activity involving various facets and dimensions.

16.1. The Learned Special Counsel for the Revenue submitted that the business model of the assessee shows an integrated activity of going 
in for bulk purchases for aircraft to be delivered in future years and in the process earn heavy discounts on engines which were acquired under 
a lease back arrangement and thereby not incurring the capital cost yet appropriating the benefits of discounts. This benefit was preconceived 
and was embedded in the business model adopted by the assessee. He submitted that the benefits flowing to the assessee was in the form of 
credits which was converted into cash at the option of the assessee as they chose not to go for purchase of the engines but allowed a third 
party to pay the purchase price and yet appropriate the discount to themselves and pay a higher lease rental. This was a payment to the 

Page 21 of 722021-TIOL-1607-ITAT-New Delhi-Income Tax



assessee of any money, but the credits got converted into money. Hence the cases relied upon by the Learned Counsel for the Assessee 
suggesting inapplicability of the provisions due to payments being made in cash are not applicable to the peculiar facts of this case. It is a case 
where the benefit in the form of discounts/ credits got converted into money. The provisions of Section 28(iv) of the I.T. Act, 1961, would be 
applicable in such cases.

16.2. The Learned Special Counsel for the Revenue submitted that the assessee has undertaken an adventure in the nature of trade, and 
profits from such an adventure is chargeable to tax as business income. He submitted that the term 'Business' as defined in Section 2 (13) 
states that it includes any adventure or concern in the nature of trade, commerce or manufacture. The definition is, thus, inclusive and it very 
specifically includes any adventure which is in the nature of trade, commerce or business. He submitted that it is a settled position that even a 
single adventure in the nature of trade, commerce or business would amount to 'Business' and the profits gained as consequence of the 
adventure would be chargeable to tax as business profits. The assessee, in this case, prepared a scheme for bulk purchase of aircrafts. They 
went shopping in the international market for these aircrafts which they did not need immediately, but required over a period of time. By having 
an offer of firm commitment for purchase of such a huge number of aircrafts, they were in a position to negotiate the prices of airframes and 
engines and get a substantial discount. The proposal of the assessee was so tempting for the engine manufacturer that it offered to pay heavy 
discounts, even in cash. The assessee appropriated these discounts and acquired most of the aircrafts not by purchase on their own account 
but by leasing arrangements. In this way, the assessee made huge gains in the form discounts received in cash, though at the time of delivery 
of the aircraft. Therefore, this activity of the assessee had all the trappings of an adventure in the nature of trade, commerce or business and 
thus, it would very much fall within the definition of 'Business' as appearing in Section 2(13). The profits from such an adventure are liable to 
tax as business profits.

16.3. Without prejudice, and in the alternative, the credits from IAE are in the nature of commission is concerned, the Learned Special Counsel 
for the Revenue submitted that the Revenue has already submitted that the payment made by IAE is linked to bulk purchase of aircrafts by the 
assessee as IAE does not go on giving FIA to all airlines whether they make purchases or not. Therefore, since the assessee purchased 
aircrafts [embedded with IAE engines] from Airbus, or acquired these under leasing arrangements, these credits were in the nature of 
discounts. However, if the assessee contends that these credits were not at all linked to the purchase of the aircraft or the engine, which is 
what they are seeking to do, the obvious inference would be that the assessee only helped IAE in making bulk sale of their engines through 
the aircrafts acquired from Airbus. In that case, this would amount to the assessee facilitating the sale of 100 engines of IAE without the 
assessee making any purchase on their own account. The assessee would then need to be regarded as a facilitator to the IAE for providing 
the service of getting a bulk order for sale of 100 IAE engines through Airbus, which would be delivered over a period of time. This was a great 
service to IAE and it was fully justified for IAE to pay the assessee for facilitating such bulk sales of their engines. In such a scenario, the 
credits from IAE would assume the nature of commission income in the hands of the assessee. The entire receipts would become chargeable 
to tax as income received in the course of business operations and would be taxed as such.

17. So far as the argument of the Learned Senior Counsel for the Assessee that the issues raised in the appeal are covered by the decision of 
ITAT for the A.Y. 2007-2008 is concerned, the Learned Special Counsel for the Revenue submitted that the principles relating to the binding 
nature of judicial precedent, including those in appellant's own case, are well settled. The decisions rendered by Coordinate Benches deserve 
to be followed. However, exceptions to this rule are (i) Where the decision rendered by the Coordinate Bench is patently erroneous either on 
facts or in law or -(ii) Where the decision has been rendered on incomplete set of facts or wrong facts and the case is, thus, distinguishable on 
facts. In either case, the decision would not and cannot have a binding precedence. Referring to the decision of the Hon'ble Supreme Court in 
the case of Distributors (Baroda) (P.) Ltd. reported in 155 ITR 120 (SC) = 2002-TIOL-849-SC-IT-CB 
 he submitted that the Hon'ble Supreme Court in the said decision has held that if a decision rendered by a Coordinate Bench is patently 
wrong, it is no heroism to perpetuate the error year-after-year and the subsequent Bench ought to correct the mistake. He submitted that 
similar principles are set out in the case of H.A. Shah [1956] 30 ITR 618 (BOM.)
 including those relating to the second exception in point (ii) above.

17.1. He submitted that the rule of consistency does not extend to situations where a Patently erroneous view has been taken or where the 
distinguishing Facts brought on record lead to a different view. He submitted that the principles of res judicata or estoppel do not apply to 
these proceedings. The admission of an appeal in an earlier year by the High Court cannot be a bar for Revenue to demonstrate before the 
present Bench the erroneous nature of the decision or to place new facts as go to render the said decision inapplicable.

17.2. The Learned Special Counsel for the Revenue submitted that the Order passed by the Tribunal is primarily erroneous since the Tribunal 
proceeded on a patently fallacious assumption that the amount of credit granted by IAE was in the nature of any incentive or subsidy. He 
submitted that the decisions of Hon'ble Supreme Court in the cases of Ponni Sugars [2008] 306 ITR 392 (SC) = 2008-TIOL-174-SC-IT 
or Sahney Steel & Works Ltd., [1997] 228 ITR 253 (SC) = 2002-TIOL-11-SC-IT and decision of Hon'ble Delhi High Court in the case of 
CIT v. Bougainvillea Multiplex Entertainment Centre Pvt. Ltd. [2015] 373 ITR 14 (Del.) = 2015-TIOL-245-HC-DEL-IT
 relate to the situations where Government of the respective states, granted direct I indirect subsidies in the form of reduction of taxes or 
otherwise. However, a perusal of the Order of the Tribunal would show that the assessee itself argues initially that they received a discount 
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from IAE as recorded at the end of Para 6.1, but, in the very next Para- 6.2 the submission starts on the assumption as if the discount was a 
grant/ incentive I subsidy from IAE.

17.3. The Learned Special Counsel for the Revenue submitted that the agreement between the assessee and the IAE was a pure business 
and commercial arrangement - one proposing to buy 100 engines in bulk and the other proposing to sell 100 engines in bulk. Unlike a grant or 
a subsidy which are unilateral arrangements, this was a bilateral commercial arrangement. It is wholly inconceivable that a buyer I seller would 
unilaterally grant any kind of subsidy to the other. It can at best give the benefits of discount, post -sale warranties and similar other benefits 
which can, under no circumstances, be regarded as subsidy. The Tribunal, thus, proceeded on a primary fallacious assumption which was not 
borne out of the records or the agreements placed before it.

17.4. He submitted that the Revenue referred to the definition of "subsidy" from Legal Dictionaries to demonstrate that the subsidy flows from 
the Government or State for broader development purposes and this nature can never be ascribed to a commercial transaction between a 
buyer and a seller.

17.5. The Learned Special Counsel for the Revenue submitted that the Tribunal relies upon Accounting Standard-12 to buttress the argument 
that the receipts were capital in nature, completely ignoring that the Accounting Standard-12 relates only to Government grants and in the 
present case neither of the two parties were representing Governments of any State.

17.6. He submitted that the Tribunal again fell into a grave error in proceeding under the assumption that the receipts were a consideration for 
selecting the engines. No commercial consideration can flow for just selection simpliciter of a product. The product has to be bought before 
any consideration by way of discount or other benefits can flow from the buyer. It is for this reason that credits became due only at the point of 
delivery. These were linked to the actual sale of engines and not with a mere choice of engines. Complete facts were not available before 
ITAT during A.Y. 2007-2008.

17.7. The Learned Special Counsel for the Revenue submitted that the plea of the assessee that all such agreements being relied upon by the 
Revenue in these proceedings were also before the Tribunal in A.Y. 2007-2008 is an incorrect assertion for the reason that only such 
documents or the parts thereof as are referred to by either side can form record of the Tribunal. [Rule 18(6) of the ITAT Rules]. If a certain 
document running into thousands of pages are flied, but, only a few pages are referred to by either of the parties, it cannot be suggested that 
the Tribunal has considered the documents in their entirety.

17.8. He submitted that the business model of the assessee entails the activity of going for bulk purchase of 100 aircrafts, negotiating the price 
of engines with IAE, getting huge discounts and then assigning right to title of the aircraft to lessors and appropriating to itself the credits 
received in the bargain and at the same time bring higher lease rentals represented an integrated activity and cannot be fragmented to 
suggest that one transaction had no link with the other. The receipts in the process cannot be claimed as capital in nature and the expenses in 
the process of business in relation thereto as revenue in nature. This is a preposterous claim to say the least. The integrated nature of the 
business venture was not placed before the Coordinate Bench which proceeded on a very limited information.

17.9. He submitted that the factum of the agreement with the IAE covering a wide range of commercial benefits being given in the bargain for 
bulk purchase of engines including deferment of delivery, help in financial arrangements including the offer of financing through their 
associates and/ or SPVs formed for this purpose, discounts in purchase of spare engines, facility of acquiring new engines on the same terms- 
all these facts were certainly not pointed out to the Coordinate Bench nor came up for consideration. Exhibit 'G' which forms an integral part of 
the Agreement between the Assessee and IAE clearly stipulates that IAE and the Lessor will work together with the Lessee to avoid or 
minimize any potential tax indemnity exposure, taking into account the jurisdictions involved, and will agree to use all reasonable endeavours 
(...) to mitigate any tax liability that may arise [Page-210 of Paper Book]. The Coordinate Bench had no chance to look at this Clause.

17.10. He submitted that the mere fact that the sale of engines could not be done in isolation and had necessarily to be a part of sale of aircraft 
as a unit does not go to establish that the discount/ credits were given for mere choice of engines and not purchase thereof. Irrespective of the 
model of acquisition adopted, the fact and the essence of the transaction is that the assessee acquired the aircraft under the leaseback 
arrangement and appropriated the amount of credits or discount to its benefits.

17.11. He submitted that the Coordinate Bench did not have the benefit of General Terms of Sale Agreement Dated 30.03.2006 which 
demonstrates that the credits were linked to the acquisition of the aircraft having such engines, thereby, demonstrating that the receipts were 
not only for selecting the engines and it was incorrect to suggest that the subsequent events forming inseparable parts of the entire 
arrangement had no bearing on the nature of receipts. The Coordinate Bench also had no benefit of Fleet Hour Agreement Dated 12.05.2006 
or the Deed of Assignment Dated 16.03.2012. These were vital documents throwing light on the business model chosen by the assessee. He 
accordingly submitted that the Order of the Coordinate Bench being gravely and patently erroneous and the fact that it was heard and decided 
without having the benefit of complete factual matrix which was not only relevant, but, if available before the Coordinate Bench, it would have 
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changed the course of the findings, has no binding precedence and the matter ought to be decided afresh keeping in view the true nature of 
receipts as evident from the complete set of facts.

17.12. The Learned Special Counsel for the Revenue submitted that the plea of the assessee before the Tax Authorities goes against the well-
recognized matching principle. The receipts, even if it be capital, need to be adjusted against the cost of capital goods or services to which 
these are related. It goes against the basic grain of taxation that a receipt is kept out of the computation of income on the plea that it is a 
capital receipt not chargeable to tax, but, the corresponding and matching expenses get charged to the P & L account as an item of revenue 
expense. This can be done only if there is a specific provision in the statute which permits it to be so done. The assessee's have not pointed-
out any provision to that effect. Further, it is plea of the assessee that the credits from IAE have been received on exercising the right to 
choose the engine. However, as stated above, such credits are accruing to the assessee for placing a bulk order for purchase of aircrafts, 
irrespective of the mode of purchase. The well recognized 'Matching Principle' would require that a receipt of capital nature having nexus with 
the cost of the capital asset has got to be adjusted against the latter. Once it is found as a matter of fact that these credits were given to the 
assessee as a consideration for bulk purchase of aircrafts carrying IAE engines, these receipts would need to be adjusted against the cost of 
the purchase I acquisition of the aircrafts which may be the purchase price or the lease rentals, as the case may be. He submitted that the 
assessee has not made any submission in the oral rejoinder before this Bench on this aspect of the matter and hence the plea of the Revenue 
stands accepted by the assessee.

18. The Learned Special Counsel for the Revenue submitted that the Ld. CIT(A) calls for copies of un redacted documents [Para-8 of his 
Order] and records the non compliances of the details called for [Para-9.3.8] and quotes as under:

"Appellant submitted the amounts in agreement filed have been erased due to confidentiality of the information and 
the said information cannot be furnished".

18.1. He submitted that the Ld. CIT(A) thereafter at Paras-12 and 12.1 of his Order observes that "without figures of credits in agreements and 
break-up of total credits agreement wise and into different categories of credits, verification of quantum of credits and nature of credits cannot 
be made ... moreover, purchase price per aircraft in purchase agreement is essential to examine true nature of lease rent and supplementary 
lease rent."

18.2. He submitted that with the view to appreciate the true nature of receipts and the impact of erasing of amounts of credits given by IAE, 
purchase price of the airframes and of engines shown separately, lease rentals for each aircraft, purchase price of spare engines, amount paid 
by Lessors to Airbus, it is necessary to take into consideration different transactions entered into by the appellant and how these are 
composite and interlinked.

18.3. He submitted that the assessee, post the commencement of its business of running an airline, devises a model of its business whereby it 
goes for bulk purchase of aircrafts to be delivered in future over a number of years, negotiates the price with the manufacturer of airframe and 
of the engines, obtains a very substantial amount of discount from the manufacturer of engine [IAE] and after having attained such discounts 
assigns its right to the title of the aircraft [together with the engine] to certain lessors/ financiers who get the title of the aircraft, then leases it 
back to the assessee against the payment of certain amount of lease rent. While transferring the right to the title, the assessee does not part 
with the discount in the form of credits it obtained from the engine manufacturer and opts to get it in cash. It is also important to note that while 
title to the aircraft was transferred to the lessors I financiers, the delivery of the aircraft was taken by the assessees themselves purportedly 
acting as the Agent of the Lessors and undertaking to discharge all obligations relating thereto. In the process, the assessee makes huge 
profits which is partly set-off against the lease rentals to be paid to the Lessors and partly by appropriating it as income from other sources, but 
only for the purposes of accounting and not for returning the income.

18.4. He submitted that the claim of confidentially cannot be raised when there is a statutory obligation on the assessee to disclose all primary 
facts relating to transactions or a group of transactions.

18.5. The Learned Special Counsel for the Revenue submitted that an attempt was made by the assessee to show the amounts recorded in 
one of the original agreements and it was suggested that the Counsel of Revenue may also have a look at the same. It was pointed out by the 
Revenue's Counsel that the issues raised in this appeal cannot be addressed by merely having a 'Darshan' of the erased portions of the 
Agreement. These erased amounts in different agreements needed to be perused and carefully analysed to determine the true nature of 
operation and consequential the nature of receipts since these are very much relevant.

18.6. Learned Special Counsel for the Revenue submitted that as a first step, it is absolutely necessary to ascertain the price of engine and 
the actual amount of credit/ discount that they received from IAE with reference to different aircrafts [with IAE engines]. This analysis would 
show whether the credits were in the form of discounts or by way of any incentive or grant or subsidy as the case was made-out before the 
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Coordinate Bench of the Tribunal in the previous years and is being reiterated in these proceedings. Then, the purchase price of the Aircraft as 
agreed to with Airbus and the amount of payment made by the Lessors would throw light on the exact prices of airframes and engines which 
are being shown separately in the Purchase Agreement. It would be necessary to know the amount of purchase price as agreed to by the 
assessee and the amount paid for by the Lessors as assignees or else it is not possible to find-out the true nature and character of the entire 
operations which turned into huge profits and got accounted for as income from other sources in their books of accounts.

18.7. The Learned Special Counsel for the Revenue submitted that the nature of receipts and its tax treatment will depend upon complete 
availability of facts and its wholesome appreciation. The entire scheme of acquisition of aircraft in bulk over a period of several years under a 
pre-negotiated price and the available discounts, the sale and leaseback arrangements conceived in advance, the assignment of right to 
purchase the aircraft ·having been contemplated in the Purchase Agreement itself and the subsequent financing and leasing arrangements 
whereby the title to the aircraft remains with the lessors / financier whereas the delivery is taken by the assessee as an agent of the lessors 
and their appropriation of the amount of discount obtained and the profits made in the process as income from other sources, is an integrated 
wholesome business activity and it cannot be fragmented into piecemeal arrangements and then to suggest that values shown in the 
agreements are not relevant for deciding the true nature of credits received.

18.8. The Learned Special Counsel for the Revenue pointed-out that the assessee's, in their accounts, for the years under consideration, 
adjusted certain amounts of credits against the Lease Rentals. The Hon'ble Bench wanted to ascertain the details of the amount of credit and 
asked the assessee to produce a copy of such adjustment entries in the books of accounts. Despite promising to file the same the assessee 
chose not to give copy, or such accounting entries and only filed a chart showing how the adjustment would be made instead of how the 
adjustment has actually been made. The assessee is deliberately withholding vital pieces of evidence. This cannot be sanctioned by any Court 
or Tribunal.

18.9. The Learned Special Counsel for the Revenue submitted that in the course of oral arguments, the assessee has pointed-out that the 
copies of these Agreements have been provided to the Directorate of Enforcement ("ED") with the request that these may not be given to any 
other agency. This is quite a fair approach. It is difficult to understand as to how the assessee decided to take a totally different approach 
before the Ld. CIT(A) and declined unequivocally to file the un redacted documents. The documents could have been filed with a similar 
request and pointing-out the need for maintaining the confidentiality and the Tax Authority would have certainly taken note of such a request 
as has been done by the ED. However, having taken a different stand, the assessee is now turning around to say that these redactions were 
not relevant for the deciding the issue. This is a totally untenable proposition. He submitted that if a taxpayer chooses to withhold a document 
or some parts of it, the consequences have to follow. It is not open for the taxpayer to dictate that the nature of the credit has to be accepted 
only with reference to what they claim it to be. It is submitted that the Ld. CIT(A) was, therefore, fully justified in drawing an adverse inference 
on the conduct of the assessee as aforesaid.

18.10. The Learned Special Counsel for the Revenue submitted that a document where vital information is erased cannot be admitted as a 
complete evidence. The assessee seeks to rely on the contents of the agreement without disclosing the actual amounts of transactions. The 
assessee cannot be allowed to use the documents to support their claim but deny the opportunity to Revenue, by withholding the amounts of 
the transaction, to examine the true nature of its receipts. 

18.11. He submitted that the report of an Accountant obtained during the course of hearing and filed by the assessee is wholly irrelevant. This 
does not carry the case of the assessee any further as far as withholding of vital information is concerned. Revenue has not sought to reject 
the accounts or to raise doubts over the correctness of the entries in the books of accounts. Therefore, the issue in this case is whether 
business receipts of this nature can at all be regarded as capital receipts not chargeable to tax. 

18.12. The Learned Special Counsel for the Revenue pleaded that a direction needs to be given by the Bench to the assessee to furnish 
copies of unredacted agreements/ documents and also the copies of relevant entries made in the books of accounts before closing the matter 
or else the Tribunal may draw adverse inference with regard to the nature of receipts as also the amount to be added back to the total income. 

19. The Learned Special Counsel for the Revenue submitted that the primary claim of the Revenue is that the receipt are chargeable as 
business profits under section 28 of the LT. Act, 1961. Alternatively, if the Tribunal comes to the conclusion that the receipts are capital in 
nature, then it should be charged to capital gain tax. Hence, it should not be taken to adversely affect any of the primary submissions of the 
Revenue. He submitted that the Ld. CIT(A) nowhere records that the receipts are capital in nature but as a matter of judicial discipline going by 
the finding of the Tribunal which does not uphold the action of the A.O. that the receipts are revenue in nature, the Revenue is already in 
appeal.

19 .1. The Learned Special Counsel for the Revenue submitted that capital gain can be charged where there is transfer of a capital asset. By 
entering into Purchase Agreement with Airbus the assessee acquired a valuable right which would be a capital asset being a commercial right. 
Since the purchase price was agreed to, the assessee was under the obligation to pay such price to Airbus at the time of delivery. By the Deed 
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of Assignment, the assessee transferred such rights in favor of the Lessors. The Lessors make the payment and discharge the liability which 
the assessee had to Airbus. This amount paid by the Lessors represents a consideration as the taking over of a liability amounts to a 
consideration. 

19.2. He submitted that there cannot be hardly any room for dispute that right to purchase the title of the aircraft was an intangible asset in the 
nature of a valuable commercial right, such right was extinguished in favour of the Lessors, the consideration in the form of extinguishment of 
the obligation to pay the purchase price to Airbus flowed from the Lessors and therefore all the elements to chargeability to capital gains are 
present in the transaction and the findings of the Ld. CIT(A) deserves to be upheld if at all the Bench comes to a conclusion that the receipts in 
the form of credits are capital in nature. 

19.3. He submitted that the contention of the assessee that the Ld. CIT(A) in the subsequent years has not recorded any finding to the effect 
that any amount of capital gains was chargeable to tax is not relevant. In the first place, each year is a separate unit of assessment. Secondly, 
the revenue has filed additional grounds 1n subsequent years against the failure of the Ld. CIT(A) to follow the finding of the predecessor in 
the event of regarding the credits as capital receipts. Therefore, the entire thrust of the assessee in this regard has absolutely no bearing. 

20. So far as disallowance under section 37(1) of the LT. Act, 1961 is concerned, the Learned Special Counsel for the Revenue submitted that 
the Ld. CIT(A) in Para-10.3 of his Order has taken an alternative stand that the lease rentals have a direct nexus with the price of the aircraft 
that the Lessors have to pay for. The higher the sale price, the higher is the amount of lease rentals. The assessee got credit as discount for 
the purchase of engines and such credits having not been transferred to Lessors [which option, they had under the credit arrangement] and 
appropriated by the assessee on their own amount, the lease rentals got determined at a price higher than the one which would have been 
determined if the discount on engines was passed on to the Lessors. The Ld. CIT(A) holds that the Lease Rentals paid, thus, are partly 
attributable to the credits given to the assessee from engine manufacturer and thus, the expenditure incurred for earning a capital receipt 
assumes the character of a capital expenditure and ought to be disallowed under section 37(1) of the LT. Act, 1961. He submitted that the 
Revenue's primary case is that the credits represent business receipts liable to tax under Section 28 of the I.T. Act. As an alternate contention 
and only in the event the Bench comes to hold that credits represent capital receipts in the hands of the assessee, the Revenue would urge 
that the finding of the CIT(A) which proceeds on a very logical assumptions and reasoning ought to be upheld. 

21. So far as the issue relating to disallowance of the expenditure by way of Supplementary Lease Rental is concerned, the Learned Special 
Counsel for the Revenue submitted that the A.O. disallowed the amount of Supplementary Lease Rental under section 40 (a) (i) of the I.T. Act, 
1961 for the failure of the assessee to deduct tax under section 195, as according to the A.O, this amount of Supplementary Lease Rent was 
chargeable to tax in India in the hands of the Lessors. The Ld. CIT(A) follows the Order of the Tribunal for the A.Y. 2007-2008 and the decision 
in the cases of Sahara Airline Ltd [2002] 83 ITD 11 (Del.) = 2003-TIOL-182-ITAT-DEL and Jet Lite India Ltd. [2016] 379 ITR 185 (Del.)
. However, he goes on to observe that the liability of the assessee is limited to reserve account which is created and then the amount is 
reimbursed out of the said reserve. He records a finding that Supplementary Lease Rentals are reimbursable and the same cannot be allowed 
as an expenditure in the hands of the assessee. He further goes on to observe that decisions in the case of Sahara Airlines/Jet Lite India Ltd., 
relate to the chargeability of Lease Rentals in the hands of the Lessors under section 10(15A) and Article 12 of the DTAA. These have no 
bearing on the disallowability of the expenditure under section 37 (1) of the I. T. Act, 1961. 

21.1. The Learned Special Counsel for the Revenue submitted that the Provisions of Section 10(15A) granting exemption to the lease rentals 
stands omitted in respect of Agreements entered into after 01.04.2007. Hence the very basis, on which, the Order of the Coordinate Bench for 
the A.Y. 2007-2008 rests falls through. It is not open to urge in the light of this Amendment in the Statute that the decision of the Coordinate 
Bench would constitute a binding precedent. He submitted that in the light of the statutory amendment, it needs to be ascertained whether the 
Supplementary Lease Rent relates to Agreements entered prior to 01.04.2007 or those entered after the cut-off date. It needs to be mentioned 
that there is an Aircraft Specific Lease Agreement in respect of every aircraft acquired under the Lease and, therefore, the Agreements 
entered in the year 2005 cannot act as a sample for the Agreements entered later with regard to Lease of Aircrafts acquired at a later point of 
time. A complete break-up of Lease Rents paid during the year with reference to each Agreement and the date of each such Agreement needs 
to be gone through. 

21.2. So far as the argument of the assessee that Article 12 of India Ireland DTAA excludes aircraft from the definition of "Royalty" and, 
therefore, the Lease Rentals cannot be taxed in India in the hands of Lessors as royalty is concerned, he submitted that the amount, though 
termed as Supplementary Lease Rentals, represents cost of maintenance and not a consideration for use of the equipment. 
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21.3. He submitted that the agreement with the Lessors clearly demonstrates that the Lessors only took the title of the aircraft and the actual 
delivery of the aircraft was taken by the assessee, purportedly as an agent of the assignees. The Lease Agreement clearly provides the 
formula for working-out the amount of Lease Rent. This takes into account the prevailing LIBOR rates. That is a sufficient evidence to suggest 
that these are financing arrangements and largely admitted as finance lease. The credits have accordingly been shown in the accounts as 
income from other sources. 

21.4. The Learned Special Counsel for the Revenue submitted that the payment, by whatever name called, of finance charges would fall within 
the definition of "interest" and would be chargeable to tax in India under Article 11 of Indo-lrish DTAA. Hence, the tax was liable to be deducted 
under Section 195. The failure to deduct tax has rightly invited the consequence under Section 40(a)(i) as held by the A.O. The objection of 
the assessee during the course of hearing that Article 11 having not been invoked by the A.O. or Ld. CIT(A), it was not open for the Revenue 
to urge the application of this Article. However, the applicability of section 19 5 read with section 40 ( a)(i) of the I. T. Act, 1961 is in dispute 
and the issue before the Tribunal is - whether any amount of tax was deductible under section 195 and whether any disallowance under 
section 40(a)(i) can be made or not? 

21.5. Therefore, the broad question is whether the income of the Lessors from Lease Rentals is chargeable to tax in India and whether any tax 
was deductible which has not been so deducted. He submitted that whether income is chargeable under one Article and not chargeable under 
the other cannot be objected to for the reason that the moot question leading to the disallowance of expense remains the applicability of 
Section 40(a)(i) of the I.T. Act, 1961. There is no attempt to make-out a new case for the Revenue. The argument of Article 11 only seeks to 
support the case of the A.O. under section 40(a)(i) of the I.T. Act, 1961 and the basic issue does not change. Referring to the decision of the 
Hon'ble Supreme Court in the case of CIT vs Mahalaxmi Textile Mills Ltd., reported in [1967] 66 ITR 710 (SC) = 2002-TIOL-2230-SC-IT-LB 
and decision of Hon'ble Gujarat High Court in the case of CIT vs Steel Cast Corporation reported in [1977] 107 ITR 683 (Guj.)
 he submitted that if an addition is not sustainable. on one ground, but, sustainable on other, then the addition ought to be upheld on other 
ground. He submitted that the amount, though termed as Supplementary Lease Rentals, represents cost of maintenance and not a 
consideration for use of the equipment. Further, it needs to be ascertained as to how much amount of Supplementary Lease Rentals have 
direct nexus with the Agreements executed after 01.04.2007 since such information has not been made available by the assessee. 

21.6. He submitted that the Revenue also, in the alternative, urges that the finding of the CIT(A) that the supplementary lease rentals are 
reimbursable, and these cannot, therefore, be allowed as an expenditure under Section 37(1) deserve to be upheld. The action of the CIT(A) 
in disallowing the entire expenditure is also valid in the light of the circumstances stated above. 

21.7. He accordingly submitted that in view of the amendment in Section 10(15A) and in view of the applicability of Article 11 of the DTAA, 
both the issues having not been considered by the Coordinate Bench, the decision of the Coordinate Bench for the A.Y. 2007-2008 is 
distinguishable both on facts and in Law and cannot act as binding precedence. The decision of the case of Hon'ble Delhi High Court in Jet 
Lite and Sahara Airlines is also not relevant for the aforesaid reasons. 

23. The Learned Senior Counsel for the Assessee in his rejoinder submitted that at Page-A i.e in a Diagrammatic Presentation the Ld. D.R. 
has not correctly portrayed the actual sequence of events. It is erroneously presumed to this flow chart that assessee "negotiates the price of 
engines" with IAE and, therefore, the same is incorrect. He submitted that the assessee has never negotiated price of engines with IAE. Airbus 
has directly negotiated the price of engines with IAE and IAE directly raises invoice for engines on Airbus. Referring to Paper Book at Page-
178, Para-B of Revenue's Paper Book, he drew the attention of the Bench to the following : 

" .... Administratively, IAE will invoice Airbus for Engines delivered for installation on Aircraft in accordance with the 
terms and conditions of IAE's contract with Airbus .... " 

23.1. He accordingly submitted that the terms of arrangement between Airbus and IAE are not known to the assessee as it is not a party 
interested therein. He drew the attention of the Bench to the Correct Diagrammatic Flow Chart of Transactions which was also submitted 
before the lower authorities in proceedings for earlier years. He submitted that at several places in the written pleadings of the Department, it 
is presumed that assessee had negotiated the price of engines/ purchased engines from IAE. However, no material has been brought by the 
Ld. D .R. to substantiate such an understanding either by reference to the terms of the agreement or otherwise. He submitted that in essence 
thus, it remains an allegation without any legs to stand on. On the contrary, the Tribunal in A.Y. 2007-2008 relates credits to choice of engines 
by citing Agreements Dated 19th October, 2005 as well as 29th March, 2007. 

23.2. He submitted that the entire story or rather figment has been built-up on the assumption that quotes for Aircraft Mainframe and 
Propulsion System [Engine] is mentioned separately. The assumption is that if they are separate, one of it depends upon the alleged 
negotiations of Indigo with IAE. However, the facts clearly establish an Agreement between Airbus and IAE and an Agreement for price. 
Separate reflection as evident from Page-14 to 16 of Revenue Paper Book is because separate escalation Clauses and Procedure is 
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envisaged for the two [Refer Pages 17, 124 to 126 of Revenue Paper Book]. To term it now, as a 'discount' is contrary to Department's own 
stand in past and later years. Department is adopting criteria of subsidy. To take a factual about turn is impermissible and that too on their own 
understanding substituting facts and direction of the businessman. 

23.3. The Learned Senior Counsel for the Assessee reiterated - 

1. There were no negotiation for purchase of engines- it was only a choice thereof. 

2. Indigo did not at any point of time purchase an engine. The department is right in understanding that discount is relatable to 
purchase. If there is no purchase, their cannot be a discount. 

23.4. He submitted that such is the fervour of their imagination that sometimes it is termed as a 'Financial Arrangement' and sometimes 
'Purchase of a Component' and sometimes 'Purchase of the complete Aircraft'. In the process, terminology, relation and rights under a written 
contract are given a go by. Even as on date, it is not alleged to be collusive [because it cannot be]. In the absence of such an allegation and its 
substantiation a different reading is not permissible. 

23.5. The Learned Counsel for the Assessee while argu1ng that the receipts from IAE are capital in nature referred to Page-400 of the Paper 
Book and submitted that the unamortized credits are shown in Balance-Sheet, Annexure-2.10 as "Other Current Assets" [Page-400 of the PB]. 
He submitted that it is incorrect to say that the agreements do not show the genesis of the credits. The agreements say that and this is noted 
by the Tribunal in its Order for AY 2007-2008. He submitted that the credits are consideration for selection of Engines. It will be factually 
incorrect on part of the Department to submit that receipts are not a consideration for selection of engines. He accordingly submitted that the 
submission now being made by Ld. DR at Page-2, Para-10 are not only contrary to the above conclusions of the Tribunal, but also contrary to 
findings recorded by the Ld. CIT in his Order under section 263 of the LT. Act, 1961, for A.Y. 2007-2008. 

23.6. The Learned Senior Counsel for the Assessee submitted that no material has been brought on record by the Ld. D.R. to substantiate that 
assessee has actually availed financing of Aircrafts from IAE. In Agreement dated 19th October 2005 there was only an "offer" by IAE for--- 
financing [Refer Page 181, Para-H of Revenue Paper Book]. He further drew the attention of the Bench at Page 2, para 15 and submitted that 
the Ld. D.R. is wrong in submitting that Agreement Dated 30th March 2006 demonstrates that credits are linked to acquisition of aircrafts 
having such engines. He submitted that under this Agreement, IAE will supply spare engines, modules, spare parts, special tools, ground 
equipment and products support services. This Agreement and others noted by Ld. D.R. have no relevance vis a vis issue in dispute i.e credits 
paid by IAE for selection of its engines. No relevant Clause from these Agreements is cited in support of the case being advanced. He also 
referred to Para-H2 of assessee's written submission and Note filed on 31st January 2018. 

24. As far as redaction of amounts stated in the Agreements are concerned, the Learned Senior Counsel for the Assessee submitted that no 
adverse inference need be drawn owing to redaction of amounts in Agreements. So far as the submission of the Ld. D.R. that redacted 
amounts are relevant to an adjudication of issue in dispute is concerned, he submitted as under: 

(i) Department merely intends to conduct a roving and fishing enquiry. 

(ii) If at all redacted amounts are relevant then nothing stops department from making a direct enquiry from IAE. Assessee is 
bound by the confidentially agreement with IAE and Airbus. However, there is no such limitation to the powers which revenue 
may exercise. [refer Orissa Corporation P. Ltd 159 ITR 79 (SC) =  2002-TIOL-1451 -SC-IT At page 84]. 

(iii) Without any material or factual support it is stated in para 7 at page 3 that original agreements are necessary "to ascertain 
the price of engine". It is submitted that Ld DR has filed copies of all the Agreements in his Paper Book. In none of these 
Agreements there has been an understanding/ negotiation between Assessee and IAE vis a vis price of engines. [Refer Para -1 
above]. 

(iv) In Para-8 at Page-3 a new argument is being raised conjecturing that may be the Aircraft price agreed between Assessee 
and Airbus differs from the price actually paid by the lessor. There is no basis for this. In facts in Para-12 at Page-4, the 
Revenue accepts the correctness of books of accounts. Nature and quantum are two separate things. Figures would only 
establish the quantum, nature of transaction has to be gathered from the terminology used in the agreements and on this it is 
no redaction. 
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25. So far as the arguments of Ld. D.R. that the assessee is not willing to furnish the actual entry in books of accounts for accounting of credits 
is concerned, he submitted that the Tribunal wanted to know the type of accounting entries passed by the assessee in its books of accounts, 
as such the accounting entries was explained with the help of a notional transaction. Thereafter, no further information was called upon by the 
Hon'ble Bench nor any objection was raised by the Ld. D.R. Thus, there is no "deliberate intention" to withhold any evidence. 

26. The Learned Senior Counsel for the Assessee submitted that the Revenue has not addressed on the fact that in later years i.e A.Ys. 2011-
2012 and 2015-2016 to 2018-19 the A.O. has himself accepted that taxability as "Capital Gains" does not get attracted. So far as the argument 
of the Learned Special Counsel for the Revenue that "Revenue has filed additional grounds in subsequent years". He submitted that whether 
additional ground merits admission is yet to be decided by the Tribunal in appeals for the A.Ys. 2013-2014 and 2014-2015. Additional ground 
is being taken in A.Ys. 2013-2014 and 2014-2015 only for sake of taking it. He submitted that it is well settled that ITAT cannot withdraw a 
benefit which is granted by the A.O. He submitted that raising the additional ground is an afterthought, probably on advise of Ld. D.R, rather 
than an effort to review the accepted position. 

27. The Learned Senior Counsel for the Assessee submitted that the question posed by the Department does not truly address the issue. The 
question itself is misleading and therefore the answer is bound to mislead. The question posed is:- 

"Whether different agreements entered into by the Assessee in the course of making bulk purchases of Aircrafts, with 
IAE engines are interlinked or these have to be read independent of each other?" 

27.1. Referring to the various Agreements, he submitted that on execution of the Letter of Intent affirming intent to purchase Aircrafts, and, a 
part consideration of a substantial amount of 5 million US dollars, the next step was to exercise the option to choose the engine that will be 
installed in the aircrafts which it intended to purchase. At this stage, the order for purchase of the aircrafts formally was yet to be placed. The 
aircraft manufacturer, that is Airbus, already had an agreement in place with the engine manufacturers for the purchase of engines, out of 
which, a prospective customer will choose. The Aircraft cannot be fitted with any and every engine. The choice had to be made-out of the 
compatible engines already approved by Airbus, in accordance with the general practice prevalent in the industry and is duly sanctioned by the 
Official document on record of The International Air Travel Association (I.A.T.A). He submitted that the time lag between the Letter of Intent, 
the Agreement with I.A.E , and the Purchase Agreement is evident from Para-3 of the Department's Counter reply. Letter of Intent is Dated 
29th June, 2005, the Agreement with the Engine Manufacturer is 19th October, 2005, followed by a Purchase Agreement with the Aircraft 
Manufacturer Dated 18th November, 2005, he submitted that the Agreements are with different parties, each of which, is independent of the 
other. Rights, obligations, responsibilities and duties flow from each of the Agreements and do not overlap. Each party is to discharge its own 
obligations independent of what has been contracted with the other party. He submitted that the Letter of Intent was important, because 
without the right emanating from the negotiations with the Airbus for purchase of the aircraft, there was no locus standi to exercise a 
meaningful option for purchase of one out of the pre-approved group of engines for the aircraft manufactured. In lieu of the option exercised in 
favour of the Engine manufactured by I.A.E., the latter agreed to provide incentives referred to as "credits". The said incentives or credits are 
recorded in clear terminology, without any ambiguity, as arising from the choice exercised by the assessee in choosing the specific engines. 
He submitted that the agreement entered into with the engine manufacturer Dated 19th October, 2005, clearly records that IAE is proposing 
the V 2527- AS engine for the Indigo Fleet firm aircraft and, - "for these reasons IAE is pleased to provide Indigo a credit per V to 500- AS ship 
set delivered to Indigo by Airbus, through the provision of Fleet introductory assistance"-- -[Refer Page-178 of Paper Book-1 of Ld. D.R.]. The 
Learned Senior Counsel for the Assessee submitted that this clause is conveniently ignored by the Revenue. This is the key and determining 
factor which by itself and by later affirmations, establishes beyond doubt that it is only for the choice of the engine that the credit per engine set 
is given to Indigo by the Engine manufacturer IAE. Having agreed to give the credit, subsidiary stipulations are entered into to further 
supplement and support the Agreement. 

27.2. The Learned Senior Counsel for the Assessee submitted that the crucial question which arises is having expressly agreed to provide the 
credit for choice of the engine, whether the agreements that follow for the purchase of the Aircraft, [which includes the engine as well], and six 
years later the informed decision not to purchase the aircraft itself, not to have it under a financial lease, but, to have an agreement for an 
operating lease, renders the credit paid [for exercise of option] a different purpose, intent or object? 

27.3. The Learned Senior Counsel for the Assessee submitted that it is important to note that since inception, i.e., from A.Y. 2007-2008 to A.Y. 
2018-2019, it is accepted and so noted in the orders by all the authorities viz., the Assessing officers, the Commissioners of Income Tax 
(Appeals), the Administrative Commissioner under section 263, and, this Tribunal, that the causa causans
 for the credit is the option to choose an engine. The referral Order Dated 04th April, 2018 does not give any reason for the earlier Order 
passed by the Division Bench to be incorrect. 

27.4. He submitted that it is trite that ignoring commercial realities is not within the domain of the Revenue. The Revenue cannot direct, 
instruct or enforce what it feels is commercially correct. The commercial expediency is best left to the acumen of the businessman without any 
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discretion to interfere given to the Revenue. Inroads had to be statutorily created [like Section 40A(2)]. No suppositions, no conjectures and no 
surmises need be or can be substituted. Moreover, despite repeated assertions, both oral and in writing, the Revenue seeks to overlook and 
ignore the clear law laid down by the Jurisdictional Court as well as the Hon 'ble Supreme Court as to how Agreements between parties are to 
be interpreted. He submitted that credits are admittedly given by IAE. Why would the engine manufacturer given credit for a bulk purchase 
acquisition of Aircraft's ? Can the aircraft be purchased without the engine ? If the Agreement was only to purchase an aircraft along with the 
engine embedded therein how can the Department treat the airframe and the engine as separate for the purposes of purchase ? If everything 
was to be supplied by Airbus - it being responsible for the warranty claims in respect of the airframe and also providing the suppliers warranty 
where the particular part was not manufactured by it, why would the Engine manufacturer pay some credits separately for the particular 
aircraft?

27.5. The Learned Senior Counsel for the Assessee submitted that the only and the only answer is that the payments made by the engine 
manufacturer had nothing to do with the purchase of the aircraft. It is equally fallacious on part of the Revenue to assume that when one 
purchases an aircraft, it may only be entitled to a discount with reference to its engines and nothing else. He submitted that no doubt the onus 
lies on an assessee when it contends that a particular amount received by it is not liable to tax. However, that onus stands discharged when it 
1s established and previously accepted to be capital. Even in the impugned year, the Ld. CIT(A) has accepted the incentives to be capital. 
Once from a plain reading of the agreements and application of correct legal principles, it is established to be capital, to demolish that, the 
onus shifts to the Revenue. Not discharging that leads to a negation of its allegation. It has been reiterated since time immemorial, that entries 
and books of accounts do not govern the ambit of taxation. If the nature of the receipt is different merely because accounting entries have 
been passed cannot lead to any acquiescence or estoppel. Time and again the Revenue harps upon its adjustment against lease rentals to 
contend that it is on revenue account. The adjustment against lease rentals only depicts its adjustment against the operational costs in 
consonance with the dicta applicable broadly to such receipts. The view adopted for accounts can never override the correct application of 
law. 

27.6. So far as the argument of the Learned Special Counsel for the Revenue that the agreements executed by the Assessee with Airbus SAS 
("Airbus") and that with International Aero Engines AS ("IAE") as well as with the Lessors are not independent of each other, but are closely 
interlinked, is concerned, he submitted that the Ld. D.R. has widened the controversy by arguing that examination of aircraft purchase price, 
amount of lease rent, assignment price, etc are relevant in order to determine the nature of credits received from IAE. Presuming that the 
Agreements are composite, it is then erroneously stated that credits are in nature of "Discount". He submitted that it was held by the Tribunal 
in A.Y. 2007-2008 credits from IAE were received for selection of its engines in preference to its competitors. For this, an Agreement Dated 19-
10-2005 was executed between the Assessee and IAE. This fact is also accepted by the A.O. at Page-2 of his order wherein he observed that 
: 

"As a consideration for selection of the IAE engines to be fitted in the aircraft to be purchased by the company, certain 
credited allowable to the assessee company from IAE on the delivery of such aircraft".

27.7. The Learned Senior Counsel for the Assessee drew the attention of the Bench to the written synopsis of ld. D.R. where he states that 
Letter of Intent is not a Purchase Agreement, but, only an 'Expression of Intent'. However, then at same submission he states that the 
Preamble of Agreement with IAE notes that the assessee has agreed to purchase 100 aircrafts from Airbus. He submitted that in Letter of 
Intent a firm commitment given by the assessee for purchase of 100 aircrafts. Without this firm commitment Assessee could not have 
approached the IAE for selection of engines. He drew the attention of the Bench to Clause-8.1 of Letter of Intent which clarifies the position as 
under: 

"8 .1. The terms and conditions set out herein merely set forth the mains terms on which InterGlobe Aviation will, in 
principle, be prepared to proceed to detailed negotiations and finalization of formal Purchase Agreement between 
InterGlobe Aviation and airbus and is not intended to be exhaustive." 

27 .8. He accordingly submitted that the appeal filed by the Assessee be allowed and the appeal filed by the Revenue be dismissed. 

28. We have heard the rival arguments made by both the sides, perused the orders of the AO and the learned CIT(A) and the paper book filed 
on behalf of the assessee and the Revenue. We have also considered the written synopsis filed by both the sides as well as the various case 
laws cited before us. 

A-NATURE OF RECEIPTS
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29. The first issue to be decided by us relates to the credits received by the assessee from IAE & Ors. i.e. nature of credits received by the 
assessee from IAE and its taxability. 

29.1 It is the submission of the learned Senior Counsel for the assessee that the receipts are capital in nature and not liable to tax whereas it 
is the contention of the Revenue that the receipts are taxable as business profits. Alternatively, it is also the submission of the Revenue that if 
the taxability of receipts is adjudicated to be that of capital in nature not liable to tax, then, without prejudice the receipts are taxable as capital 
gain. Another alternative contention raised by the Revenue is that the lease rentals are disallowable u/s 37(1) of the Act as allegedly they have 
been incurred for the purpose of earning a capital receipt. 

29.2 First, it would be relevant for us to determine the nature of the receipts from the agreement filed before us. We find on 29.06.2005, the 
assessee has signed a Letter of Intent (LOI) with Airbus, copy of which is placed at page 173 to 176 of the paper book. As per this LOI it is 
agreed between the parties as under:- 

"WHEREAS, Airbus is a leading manufacturer of commercial airplanes; 

WHEREAS, InterGlobe Aviation has been granted the Initial No Objection Certificate no. AV. 13016/ 1/2004-DT dated 
15.4.2004 (copy attached hereto as Annexure A} by the Government of India to operate Scheduled Air Transport 
Services (Passenger) In India and InterGlobe Aviation proposes to launch the commercial operations of an airline in 
the name and style of "IndiGo"; 

WHEREAS, InterGlobe Aviation, to enable it to commence its operations of IndiGo at the earliest, desires to purchase 
from Airbus and Airbus desires to sell to InterGlobe Aviation, in a phased manner, one hundred (100) commercial 
airplanes of the A320 family of aircraft, subject to the terms and conditions of this LOL 

NOW THEREFORETHIS LOI WITNESSES AND RECORDS THE INTENTION OF THE PARTIES AS FOLLOWS: 

1 SCOPE 

Airbus hereby records Its intention to manufacture, sell and deliver one hundred aircraft of the A320 family designated 
as 
A319-1 00 (hereinafter designated the '"A319 Aircraft") or A320-200 (hereinafter designated the "A320 Aircraft") or the 
A321-200 (hereinafter designated the "A321 Aircraft") as the case may be, in accordance with the choice of InterGlobe 
Aviation 
(all hereinafter collectively referred to as "Aircraft") to InterGlobe Aviation and InterGlobe Aviation intends to acquire 
these Aircraft in a phased manner In accordance with a schedule to be agreed between the Parties, 

2 AIRCRAFT DEFINITION 

The A319 Aircraft, the A320 Aircraft, and the A321 Aircraft shall conform to the Aircraft definition as stated in the 
Airbus Genera! Terms and Conditions. 

For each Aircraft type, InterGlobe Aviation shall select between CFM INTERNATIONAL ENGINES (CFM) and 
INTERNATIONAL AERO ENGINES (IAE) one of the following Engine types: 

Aircraft Type CFM IAE 

Aircraft 6-5B5/P 2522-AS 

Aircraft 6-5B4/P 2527-AS 

Aircraft 6-5B3/P 2533-AS 

The engine selection shall be made no later than the signature of the Purchase Agreement (if practicable). 

29.3. We find as per this LOI as an upfront commitment fee, the assessee is required to transfer an amount of US$50 Lakhs to Airbus and is 
also required to provide a promissory note to Airbus for an amount of US$ 50 lakhs with maturity on 30.09.2006 or delivery of the first aircraft, 
whichever is earlier. We find the assessee has committed itself to purchase 100 aircrafts from Airbus under the LOI which is evident from 
clause 8 of this LOI where it is mentioned as under:- 

"8. PURCHASE AGREEMENT 
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8.1 The terms and conditions set out herein merely set forth the mains terms on which InterGlobe Aviation will, in 
principle, be prepared to proceed to detailed negotiations and finalization of formal Purchase Agreement between 
InterGlobe Aviation and Airbus and is not intended to be exhaustive." 

29.4. Since, the Aircraft cannot be fitted with any and every engine under the LOI, Airbus had given the assessee an option to choose the 
"installed engine" in the Airbus fleet aircraft, it was going to acquire. The option was to either select engines manufactured by CFM 
International Engines (CFM) or International Aero Engines (IAE). We find for purchase of engines, Airbus had already an agreement in place 
with the engine manufacturers. We find merit in the argument of the learned counsel for the assessee that the LOI is important because 
without any right emanating from the negotiation with the Airbus for purchase of aircraft, there was no locus standi to the assessee to exercise 
a meaningful option for purchase of one out of the preapproved group of engines for the Airbus aircraft. 

29.5 We find after giving a firm commitment to Airbus to acquire 100 aircrafts, the assessee then went on engine shopping and selected IAE 
as a preferred choice. We find an agreement dated 19.10.2005 was executed between the assessee and IAE, the recital clause of which 
reads as under:- 

"IAE International Aero Engines ('IAE') understands that Indigo ('IndiGo") an airline to be 

operated by InterGlobe Aviation Private Limited has agreed to purchase from. Airbus SAS ("Airbus") one hundred (1 
00) new Airbus A320 aircraft powered by V2527-0-A5 Engines (the 'Finn Aircraft'), 

This Agreement is intended to provide IndiGo with information to support the purchase of the Finn Aircraft, to be 
powered by IAC V2527-A5 engines ("V2527-A5 Engines or "Engines")

…………………….

IAE is confident that the V2527-A5 Engine will provide significant benefits to IndiGo, and welcomes the opportunity to 
discuss the economic benefits- of the V2527 AS Engine to the operation of IndiGo." 

29.6. From the recital above, it can be seen that IAE had acknowledged the fact that the assessee has already agreed to purchase 100 
aircrafts from Airbus. Under this Agreement, IAE has agreed to provide certain benefits to the assessee. Since, the assessee selected engines 
manufactured by the IAE as "Installed Engines", IAE agreed to pay credits to the assessee. We find from the agreement dated 19.10.2005 
between IAE and the assessee, where it is mentioned as under: 

"NOW ,THEREFORE, IT IS AGREED AS FOLLOWS 

A. Installed Engine Pricing 

IAE is proposing the V2527-A5 Engine for the IndiGo Fleet of Firm Aircraft. The selection of the 27,000 lb thrust engine 
provides IndiGo many benefits over lesser ratings: 

- Higher Thrust Flexibility for long range missions; 

- The availability of significant derates which provide the Same Net Thrust as lesser ratings for short haul missions; 
and 

- Most importantly, Highest Residual or Tradeable Value. 

The V2527-A5 Engine represents the benchmark power plant for the Airbus A320. 

While our competition offers a 24,000 lb thrust power plant, the very limited numbers of 24k powered A320s in the 
market will render such combination a far less attractive proposition to leasing companies and financial institutions. 
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For these reasons, IAE is pleased to provide IndiGo a credit per V2500-A5 shipset delivered to IndiGo by Airbus, 
through the provision of Fleet Introductory Assistance ('(FIA ') credits. (January 2005 US$), for the applicable engine 
thrust rating as indicated below, upon delivery to, and acceptance by IndiGo, of the corresponding Firm Aircraft. Such 
credits or partial credits may be applied, singularly or in combination against the purchase price of the Firm Aircraft 
from Airbus, or alternatively they may be used by IndiGo for the purchase of V2527-AS spare parts, tooling, and 
services from IAE or received as cash. 

Per our discussions we are providing IndiGo the highest thrust rating available for each aircraft type consistent with 
the principle of providing IndiGo maximum thrust flexibility and highest residual value. 

Accordingly, shipset pricing is summarized as follows: 

Aircraft Type Engine Type Thrust Rating q Credit Per Shipset 

A320 V25727-A5 27,000 lbs $ 

A319 V2524- A5 24,000 lbs $ 

A321 V2533-A5 33,000 lbs $ 

The Credits per Shipset set forth above are stated in January 2005.

30. We find from the above agreement entered into with the engine manufacturer that it clearly records that ICA is proposing the V2527 –A5 
Engine for the IndiGo Fleet Firm Aircraft and therefore "for these reasons" the credits are received by the assessee as consideration for 
selection of IAE engines. Therefore, the credits are clearly not subsidy. However, the purpose of providing credits is the selection of IAE 
engines in preference to others and it is only for the choice of the engine that the credit per engine set is given to assessee by the Engine 
manufacturer IAE. The benefit provided is termed as Fleet Introductory Assistance (FIA). 

30.1 It is one of the submission of the learned special counsel for the Revenue that under this agreement with IAE, the assessee has 
negotiated the price for engines to be manufactured by IAE. It is the submission of the learned Sr. counsel for the assessee that there is no 
buy-sell arrangement between the assessee and IAE for engines to be installed by Airbus. The consideration clause for grant of credits has 
already been reproduced above, which shows that the credits are provided for "selection of installed engines". Under this agreement, there is 
no negotiations or agreement between the assessee and IAE vis-a-vis pricing of "installed engines". These are the engines which the Airbus is 
going to install in the Aircrafts to be delivered by it to the assessee. 

30.2. We find para B of this agreement which deals with engine price Escalation Cap further cements that even prior to execution of this 
agreement, there was a prior agreement/ arrangement between Airbus and IAE wherein pricing of "installed" engines was already decided 
amongst them. Para B of this agreement reads as under:- 

B. Engine Price Escalation Cap 

Through December 31, 2016, in respect of the credits for the installed V2500-A5 Engine ship sets as discussed in 
Section A above and credits and pricing of the Spare Engines as described in section FS below, IAE agrees to cap the 
escalation as calculated by the formula in Exhibit A at a rate of two and one-quarter percent [2.25%) per annum, 
provided that any annual escalation exceedance above seven percent (7%) shall be shared fifty percent (50%) by IAE 
and fifty percent (50%) by IndiGo. Administratively, IAE Will invoice Airbus for Engines delivered for installation on 
Aircraft in accordance with the terms and conditions of IAE's contract with Airbus. At Aircraft delivery, IAE will 
present IndiGo with two separate credits, one credit for the difference, If any, between the list price (bare engine basis) 
of such Installed Engines as escalated under the formula in Exhibit A and the list price of such installed Engines as 
escalated in accordance with the escalation cap as contemplated in this section B, and a second credit for the FIA, 
which will be escalated in accordance with the cap as contemplated under this Section B. 
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30.3 Although the learned special counsel for the Revenue heavily relied on the various other clauses of the agreement, however, it is seen 
that the credits received in the instant case are for selection of "installed engines" and the only relevant clause under the agreement for this 
Clause is Clause-'A' which is already reproduced in the preceding paragraph. We find clause C deals with Fleet Expansion Post 100 Aircrafts 
and Clause 'D' deals with next generation aircraft. Similarly, Clause 'E' deals with aircraft model changes/Next Generation Aircraft and Clause-
'F' deals with spare engine requirements which are not relevant for us for deciding the issue under consideration. The learned special counsel 
for the Revenue also could not point out as to how these clauses are relevant for deciding the issue of selection of engines as per Clause-"A". 
Further, it is also to be noted that both the AO and the learned CIT(A) have not taken this view or support the view as canvassed by the 
learned special counsel for the Revenue. From perusal of the order of the AO at Page-2, we find the AO in his order has specifically noted as 
under:- 

"as a consideration for selection of the IAE engines to be fitted in the aircraft to be purchased by the company, certain 
credited allowable to the assessee company from the IAE on the delivery of such aircraft." 

30.4. Similarly, we find the learned CIT( A) confirms this when he observes that "the appellant's agreement with IAE AG had no impact on that 
price and Airbus SAS France was apparently not even aware of the agreement". Further, the learned CIT(A) has also noted that the "suppliers 
of the engines had an agreement with Airbus SAS France for supply of engines at a certain price which was not known to the appellant". 

30.5. So far as the reliance by the learned special counsel for the Revenue on clause 'H' of the agreement is concerned, we find the same is 
also of no relevance. We find clause 'H' which relates to financing consideration reads as under:- 

H. Financing Considerations 

IAE is pleased to incorporate the offer of financing assistance to IndiGo under a separate Financing Term Sheet, (the 
"Lease Facility") attached hereto as Exhibit G. in furtherance of this offer, IAE is also pleased to confirm to Indigo as 
follows: 

(a) Should Indigo confirm the requirement to utilize the Lease Facility for any of the Aircraft, IAE will provide to Indigo 
and Indigo shall, unless as prescribed below, accept V2500SelecfiM Option 2b on a pay as you go basis, payable 
monthly, based on utilization of the engine, for each such Financed Aircraft. IAE further confirms that in respect of 
this offer, that escalation of the V2500Selecfi'M Rate will not be applied from the actual delivery date of the specific 
Financing Aircraft through to each Engine's first Restoration Shop Visit. For clarification, the pay as you go payments 
made by IndiGo Restoration Shop Vist. For clarification, the pay as you go payments made by IndiGo up to the time of 
the first restoration shop visit will constitute full payment towards the first restoration shop visit and payments for 
future shop visits, if any, will be according to the methodology described under V25COSelectTM Option 2b.

If IndiGo;

i) chooses to utilize the pay as you go option as considered above and

ii) decides to return any of the Aircraft financed under the Lease Facility to-the Lessor at a lease term of less than ten 
years, as contemplated by V2500SelectTM Option 2a (below), 

Then IAE will reimburse the first restoration shop visit rate pay as you go payments made by IndiGo under Option 2b, 
less the first restoration shop visit rate pay as you go payments that would have been applicable under Option 2a, 
from the actual delivery date of the specific aircraft through to each engines first restoration shop visit, as described 
in Option 2a. In addition, and at each Engine's first restoration shop visit, IAE will credit IndiGo a fixed amount of$ per 
engine for interest during the period of pay as you go payments to IAE under Option 2b.' This credit may be used by 
IndiGo for V2500SelectTM payments, or for the purchase of V2527-A5 spare parts, tooling, and services from IAE. 

As further clarification, IndiGo may opt not to use the pay as you go option and instead will meet the alternative 
obligations in the Lease Facility. 

30.6. Similarly, the Exhibit-G copy of which is placed at Page-206 of the paper book reads as under:- 
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LEASE FACILITY FOR UP TO TWELVE (12) AIRBUS A320 AIRCRAFT FOR INDIGO AIRLINES 

"International Aero Engines AG t(IAE") is willing to provide a lease facility (the "Lease Facility") to enable IndiGo 
Airlines ("IndiGo") to acquire up to twelve (12) new Airbus A320 aircraft powered by V2500 engines on the outline 
terms and conditions set out below. The Lease Facility will provide for IAE to arrange for a Lessor {as defined below) 
to purchase each aircraft from Airbus and lease each aircraft to IndiGo on lease on the terms set out below. 

This proposal assumes a lease facility. In the event that local law, or other advice dictates a preference for a loan 
facility structure, IAE would be willing to proceed under such a structure but the terms below will need to be amended 
to reflect, for example, security granted to IAE by the owner of the Aircraft in the form of mortgages over the Aircraft 
and assignments of lease rentals, rights and insurances. In any case, any changes in structure will be mutually agreed 
between the parties. For the avoidance of doubt, IAE will not refuse to agree to a loan facility structure where its rights 
to the asset {including but not limited to security, title and registration) are equivalent to those under a lease facility 
structure." 

30.7. We, therefore, find that no automatic financing is available under the agreement dated 19.10.2005. The financing from the IAE was only 
an offer which was subject to acceptance by the assessee and moreover this offer was only for first twelve aircrafts. 

30.8. We find there is a side letter agreement dated 29.03.2007 signed between the assessee and IAE where it is mentioned as under:- 

"This Side Letter provides for certain financial assistance from IAE to INDIGO in support of the integration of the 
Aircraft into it's flee and sets forth the existing understanding of the parties with respect to the issuance of related 
credits." 

30.9. This existing understanding is narrated in the agreement dated 19.10.2005 which has already been discussed in the preceding 
paragraphs. Clause-1 of the Side letter agreement again reconfirms that there is an agreement signed between the assessee and Airbus to 
acquire 100 aircrafts with installed engines. We find Clause 2 of this agreement provides for mechanism in which the Fleet Introductory 
Assistance (FIA) stipulated in Clause 'A' of agreement dated 19.10.2005 will be provided to the assessee. The condition stipulated is taking 
delivery of aircraft. 

30.10. We find after having selected the engines, the assessee thereafter finalized its Purchase Agreement with Airbus as per Purchase 
Agreement dated 18.11.2005, copy of which is placed at page 1 to 172 of the paper book. As per this agreement, the aircraft is designated as 
under:- 

"Aircraft means either an Airbus A31 9-1 00 or an Airbus A320-200 or an Airbus A321-200 aircraft including the 
Airframe, the Propulsion Systems, and any party, component, furnishing or equipment installed on the Aircraft on 
Delivery under the terms and conditions of this Agreement." 

30.11. The basic price has been defined as under :- 

"Basic Price means the sum of the Airframe Basic Price and the Propulsion Systems Basic Price." 

31. We find Article 1 of this agreement records an understanding of purchase and sale wherein Airbus shall sell and deliver and assessee 
shall buy and take delivery of 100 aircrafts on the delivery date at the delivery location. We find the propulsion systems has been defined in 
Clause 2.2 which reads as under:- 

"2.2. Propulsion Systems 

The A319 Airframe shall be equipped with a set of two(2) IAE engines, (the "A319 Propulsion Systems") 

The A320 Airframe shall be equipped with a set of two(2) IAE engines, (the "A320 Propulsion Systems") 
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The A321 Airframe shall be equipped with a set of two(2) IAE engines, (the "A321 Propulsion Systems") 

31.1. We find the Airframe basic price has been defined in clause 3.1 of the agreement and the propulsion system Basic Price is defined in 
Clause 3.2 of this agreement. The final price of the aircraft has been defined in clause 3.3 which reads as under :- 

Final Price 

The Final Price of each Aircraft shall be the sum of: 

(i) the Airframe Basic Price as revised as of the Delivery Date in accordance with Clause 4. 1; plus 

(ii) the aggregate of all increases or decreases to the Airframe Basic Price as agreed In any- Specification Change 
Notice or part thereof applicable to the Airframe subsequent to the date of this Agreement as revised as of the 
Delivery Date in accordance with Clause 4.1; plus 

(iii) the Propulsion Systems Reference Price as revised as of the Delivery Date in accordance with Clause 4.2; plus 

(iv) the aggregate of ail Increases or decreases to the Propulsion Systems Reference Price as agreed in any 
Specification Change Notice or part thereof applicable to the Propulsion Systems subsequent to the date of this 
Agreement as revised as of the Delivery Date in accordance with Clause 4.2; plus 

(v) Any other amount due by the Buyer to the Seiler pursuant to this Agreement and/ or any other written agreement 
between the Buyer and the Seller with respect to the Aircraft. 

31.2. It is relevant to note here that under the purchase agreement the assessee is committed to take delivery of 100 aircrafts on the delivery 
date and the assessee cannot escape this liability. Where it had adequate financial resources, it had purchased the aircraft and where 
commercially financial health was not for outright purchase, it got the aircraft acquisition financed. The learned counsel for the assessee 
placed on record details of 34 such aircrafts. The Purchase Agreement also acknowledges this difficulty and the assessee has been given an 
option to assign its right to purchase the aircraft for the purpose of availing of finance. For this purpose 21 of the agreement which is relevant 
reads as under:- 

21. ASSIGNMENTSAND TRANSFERS 

21.1. Assignments by Buyer 

Except as hereinafter provided, the Buyer may not sell, assign, novate or transfer its rights and obligations under this 
Agreement to any person without the prior written consent of the Seller, which shall not unreasonably be withheld. 

21.1.1. Assignment for Pre delivery Financing 

The Buyer shall be entitled to assign its rights under this Agreement at any time In order to provide security for the 
financing of any ?redelivery Payments subject to such assignment being in form and substance acceptable to the 
Seiler. 

21.1.2. Assignment for Delivery Financing 

The Buyer shall be entitled to assign Its rights under this Agreement at any time In connection with the financing of its 
obligation to pay the Final Price subject to such assignment being In form and substance acceptable to the Seller. 

21.2. Assignments by Seller 
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The Seller may at any time sell, assign, novate or transfer its rights and obligations under this Agreement to any 
person, provided such sale, assignment or transfer be notified to Buyer and shall not have e material adverse effect 
on any of Buyer's rights and obligations under this Agreement 

21.2.1. Transfer of Rights and Obligation upon Restructuring 

In the event that the Seller Is subject to a corporate restructuring having as Its object the transfer of, or succession by 
operation of law In, all or a substantial part of its assets and liabilities, rights and obligations, including those existing 
under this Agreement, to a person ("the Successor') under the control of the ultimate controlling shareholders of the 
Seller at the time of that restructuring, for the purpose of the Successor carrying on the business carried on by the 
Seller at the time of the restructuring, such restructuring shall be completed without consent of the Buyer following 
notification by the Seller to the Buyer in writing. The Buyer recognises that succession of the Successor to the 
Agreement by operation of law, which is valid under the law pursuant to which that succession occurs." 

31.3. We find it is pursuant to this option under clause 21 of the purchase agreement that the assessee has thereafter assigned its rights to 
purchase the aircraft in favour of lessors who have thereafter purchased the aircraft and given them on operating lease to the assessee. One 
such Purchase Assignment Agreement filed before us is an agreement dated 16.03.2012 (paper book pages 450 to 480) executed between 
the assessee and M/s Howth Aircraft Leasing Limited, where the parties under that Agreement have agreed as under:- 

"AN AGREEMENT Dated 16th March, 2012 

Between 

(1) INTERGLOBE AVIATION LIMITED, a company incorporated under the laws of India of Level-l, Tower C, Global 
Business Park, Mehrauli-Gurgaon Road, Gurgaon 122002, Haryana, India (the Assignor); and 

(2) HOWTH AIRCRAFT LEASING LIMITED, a company incorporated under the laws of Ireland whose registered office 
is at The Anchorage, 17 I 19 Sir John Rogerson's Quay, Dublin 2 Ireland (the Assignee). 

WHEREAS 

(A) The Assignor has entered into a purchase agreement with the Manufacturer Dated 18th November, 2005 pursuant 
to which the Manufacturer has agreed to sell and the Assignor has agreed to purchase the Aircraft (the Manufacturer 
Purchase Agreement); 

(B) the Assignor has agreed to assign, and the Assignee has agreed to accept the assignment of the right of the 
Assignor to take title to the Aircraft pursuant to the Manufacturer Purchase Agreement on the terms and conditions in 
this Agreement, the Purchase Agreement Assignment and the Consent and Agreement; and 

(C) the Assignee has agreed to lease, and the Assignor has agreed to take on lease, the Aircraft on the terms and 
conditions set out in an aircraft lease agreement between the Assignee and the Assignor dated the same date as this 
Agreement (the Lease Agreement). 

xxxxxxxxxxxxxxx 

2. Agreement to Assign 

2.1 Agreement 

2.1.1 Upon and subject to the terms and conditions of this Agreement and in consideration of the Assignee agreeing 
to pay the Lessor's Cost in accordance with the terms of the Purchase Agreement Assignment, the Assignor agrees to 
assign to the Assignee the Assignor's right to take title to the Aircraft by executing the Purchase Agreement 
Assignment and the Consent and Agreement. 
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2.1.2. Upon and subject to the terms and conditions of this Agreement, the Assignee agrees to execute the Purchase 
Agreement Assignment and the Consent and Agreement and to pay the Lessor's Cost in accordance with the terms of 
the Purchase Agreement Assignment. 

2.2 Assignee's conditions 

The obligations of the Assignee to enter into the Purchase Agreement Assignment and the Consent and Agreement 
and to pay the Lessor's Cost in accordance with the terms of the Purchase Agreement Assignment are subject to the 
conditions that: 

2.2.1. on or prior to Delivery, the Assignor shall have provided to the Assignee all conditions precedent required to be 
provided pursuant to clause 3. 1 of the Lease Agreement (other than the condition precedent at 3.1 (c) of the Lease 
Agreement) or the same shall have been deferred or waived by the Assignee; 

2.2.2. immediately following Delivery, the Assignor shall be obliged to take the Aircraft on lease pursuant to the terms 
of the Lease Agreement; 

31.4. It is relevant to note under this agreement that there is no consideration flowing from the lessor to the assessee for the assignment of 
right to acquire the aircraft from Airbus. Post above assignment, the assessee has acquired the aircraft on lease from the lessors. The parties 
have filed before us copies of lease (i) agreement dated 15.12.2016 with M/s MeR. Aviation Limited (ii) agreement dated 14.06.2007 with M/s 
Genesis Acquisition Limited (paper book pages 481 to 589) (iii) agreement dated 04.07.2007 with Lara Leasing Ltd. (Paper book pages 590 to 
600). It is the submission of the learned senior counsel for the assessee that all these agreements are in the nature of operating lease and that 
generally the terms of the agreement are for six years. This fact is also not disputed by the lower authorities. Learned Special Counsel for the 
Revenue has filed copies of the 03 Lease Agreements before us in his paper book. However, he was not able to demonstrate from any of 
these 03 Agreements that the nature of lease is Finance Lease and not Operating Lease. The Hon 'ble Supreme Court in the case of 
Asea Brown Boveri Limited vs Industrial Finance Corporation of India Ltd., reported in 154 Taxman 512 (SC) = 
2004-TIOL-129-SC-MISC  and Association of Leasing & Financial Services vs Union of India reported in [2011] 2 scc 362 = 
2010-TIOL-87-SC-ST-LB 
has differentiated and highlighted characteristics of both Operating Lease and Finance Lease. The Learned Special Counsel for the Revenue 
has not been able to demonstrate how the nature of present lease are not Operating Lease in accordance with the ratio highlighted in the 
above decisions cited (supra). The Assessing Officer also in his order accepts that the ownership of the aircraft is with the lessor and that the 
depreciation on these aircrafts, where the engine supplied by the IAE is fitted, is claimed by the lessor. We find the learned CIT(A) has also not 
disputed this fact and have held that "since, the delivery schedule of Aircraft spread-over a very long period, the appellant normally replaces its 
old fleet with new fleet, after the expiry of lease period which is usually six year." 

31.5. We find the learned Special Counsel for the Revenue has also drawn our attention towards agreement dated 30.03.2006 for general 
terms of sales executed between IAE and the assessee (paper book pages 257 to 386). A perusal of the agreement shows that "IAE will 
supply to IndiGo V2500 engines, modules, spare parts, special tools, ground equipment and product support services for the support and 
operation of V2500 engines." Purpose of this agreement is therefore provision of spare engines, spare parts and support services. Similarly, 
as regards Fleet Hour Agreement dated 12.05.2006 1s concerned the crux of this agreement is that IAE shall provide maintenance services 
for engines fitted in 100 aircrafts manufactured by Airbus. Both these agreements in our opinion have no relevance to the issue of credits 
which are received for selection of "installed engines". Even the learned CIT(A) after having called for these two agreements, has not drawn 
any adverse inference. 

B. WHETHER THE AGREEMENTS/TRANSACTIONS ARE SEPARATE OR COMPOSITE 

32. The next issue that is to be decided is as to whether the agreement/transactions are separate or composite. During the course of 
arguments made by both the sides and in the written submissions filed before us, the main thrust of the submissions made by the Ld. Special 
Counsel for the Revenue is that the business model of the assessee entails the activity of going for bulk purchase of 100 aircrafts, negotiating 
the price of engines with IAE, getting huge discounts and then assigning right to title of the aircrafts to lessors and appropriating to itself the 
credits received in the bargain and at the same time, bring higher lease rentals. This represented an integrated activity and cannot be 
fragmented to suggest that one transaction had no link with the other. The receipts in the process cannot be claimed as capital in nature and 
the expenses in the process of business in relation thereto as revenue in nature. It was submitted by the Ld. Special Counsel for the Revenue 
that this is a preposterous claim to say the least. It is the submission of the Ld. Senior Counsel for the Assessee that undisputedly AIRBUS, 
IAE, Lessor and the Assessee are unrelated. It is also his submission that separate transactions were executed by the assessee which are as 
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under:- 

a) With AIRBUS for acquisition of 100 new aircrafts. 

b) With IAE for selection of insurance 

c) With lessors for assignment of right to acquire aircraft from Air Bus and similar lease to the assessee. 

32.1. We find sufficient force in the submissions made by the Ld. Senior Counsel for the Assessee. We find, there is a time lag between the 
execution of Letter of Intent ["LOI") which is Dated 29.06.2005, Agreement with IAE which is Dated 19th October, 2005 and the Purchase 
Agreement with AIRBUS which is Dated 18.11.2005. The Agreements are with different parties each of which is independent of the other. The 
rights, duties obligations and responsibilities flow from each of the agreements and do not overlap. We find, as per the Agreement, each party 
is to discharge its own obligations independent of what has been contracted with other party. A perusal of the agreement shows that IAE 
cannot sue AIRBUS under Agreement Dated 18.11.2005and similarly, AIRBUS cannot sue IAE under Agreement Dated 19th October, 2005. 
We find, neither there is any allegation nor any material brought before us that the Agreements or transactions are either sham, dubious or 
colourable. 

32.2. We find the Hon'ble Delhi High Court in the case of Bhagat Construction Company (P) Ltd., reported in 250 ITR 291 (Del.)
, has held that a colourable transaction is one which is seemingly valid, but a feigned or counterfeit transaction entered into for some ulterior 
purpose. A conclusion about the nature of a transaction i.e., whether it is colourable or otherwise, if supported by material or evidence is 
essentially one of fact. 

32.3. In our opinion, there can never be a presumption that a transaction or agreement is colourable/ sham. This is a factual aspect which 
must be demonstrated. It is trite Law that the onus of proving that the apparent was not real is on the party who claims it to be so. The Hon'ble 
Supreme Court in the case of Daulat Ram Rawatmull, reported in 87 ITR 349 (SC) = 2002-TIOL-1540-SC-IT
, has held that the onus or proving that the apparent was not real is on the party who claims it to be so. Even under sections 91 and 92 of the 
Evidence Act, no oral evidence may be admitted by the Court which is contrary to the averments contained in a written documents and that a 
written contract cannot be ignored and a different contract between the parties be spelt out by the Court. The Hon'ble Apex Court in the case 
of SBI vs Mulla Sahkari Sakhar Karkhana, 132 Company Cases 565 (SC)
, has held that a document, as is well known, must primarily be construed on the basis of the terms and conditions contained therein. It is also 
trite that while construing a document the court shall not supply any words which the author thereof did not use. It has been held that 
surrounding circumstances are relevant for construction of documents only if any ambiguity exist therein and not otherwise. 

32.4. Therefore, in absence of any' allegation of tax avoidance, we fail to appreciate the submissions of the Ld. Special Counsel for the 
Revenue that separate transactions under separate set of agreements executed at different points of time and that too between unrelated 
parties should not be respected, but, should be consolidated at whims and fancies of the Tax Department. We find the Hon'ble Supreme Court 
in the case of Ishikawajima Harima Heavy Industries Ltd., reported in 288 ITR 408 (SC) =   2007-TIOL-03-SC-IT, has observed as under:- 

''In construing a contract, the terms and conditions therein are to be read as a whole. A contract must be construed 
keeping in view the intention of the parties. No doubt, the applicability of the tax laws would depend upon the nature 
of the contract. But the same should not be construed keeping in view the taxing provisions." 

32.5. We find, the Hon 'ble Andhra Pradesh High Court in the case of AVN Jagga Rao, reported in 166 ITR 865 (AP)
, has observed as under:- 
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"It is now a well settled of law that in revenue matters, when the authorities are called upon to construe the terms of a 
contractor of a grant or any disposition of property, the parties cannot be permitted to resale from the terms of the 
contract and introduce oral evidence in derogation of the terms thereof Where the words in a disposition or contract 
or grant are free from ambiguity, it is always to be construed according to the strict, plain an common meaning of the 
words themselves. Evidence de hors the instrument for the purpose of explanation it according to the surmised or 
suppose intention of the parties to the instrument is inadmissible or impermissible to be brought on record. Extrinsic 
evidence is inadmissible to vary the meaning of the words used in a document. The intention of the parties to a 
document must be gathered from the terms thereof and the surrounding circumstances attending the execution of the 
document, but the subsequent conduct of the parties cannot be permitted to show that the intention was different." 

32.6. We find, the Hon'ble Supreme Court in the case of Vodafone International Holding, reported in 341 ITR 1 (SC)
, has held that an agreement is to be looked at not by economic substance, but, its legal form. The only exception to this is when the 
transaction is shown to be sham or dubious. The relevant observations of the Hon'ble Supreme Court from para 58 to 64 read as under:- 

"58. Before coming to Indo-Mauritius DTAA, we need to clear the doubts raised on behalf of the Revenue regarding the 
correctness of Azadi Bachao (supra) for the simple reason that certain tests laid down in the judgments of the English 
Courts subsequent to The Commissioners of Inland Revenue vs His Grace the Duke of Westminster 1935 All E.R. 259 
and W. T. Ramsay Ltd. vs Inland Revenue Commissioners (1981) 1 All E.R. 865 help us to understand the scope of 
Indo Mauritius DTAA. It needs to be clarified, that, McDowell dealt with two aspects. First, regarding validity of the 
Circular(s) issued by CBDT concerning Indo-Mauritius DTAA. Second, on concept of tax avoidance/ evasion. Before 
us, arguments were advanced on behalf of the Revenue only regarding the second aspect. 

59. The Westminster principle states that, "given that a document or transaction is genuine, the court cannot go 
behind it to some supposed underlying substance". The said principle has been reiterated in subsequent English 
Courts Judgments as "the cardinal principle". 

60. Ramsay was a case of sale-lease back transaction in which gain was sought to be counteracted, so as to avoid tax, 
by establishing an allowable loss. The method chosen was to buy from a company a readymade scheme, whose 
object was to create a neutral situation. The decreasing asset was to be sold so as to create an artificial loss and the 
increasing asset was to yield a gain which would be exempt from tax. The Crown challenged the whole scheme saying 
that it was an artificial scheme and, therefore, fiscally ineffective. It was held that Westminster did not compel the 
court to look at a document or a transaction, isolated from the context to which it properly belonged. It is the task of 
the Court to ascertain the legal nature of the transaction and while doing so it has to look at the entire transaction as a 
whole and not to adopt a dissecting approach. In the present case, the Revenue has adopted a dissecting approach at 
the Department level. 

61. Ramsay did not discard Westminster but read it in the proper context by which "device" which was colourable in 
nature had to be ignored as fiscal nullity. Thus, Ramsay lays down the principle of statutory interpretation rather than 
an over-arching anti-avoidance doctrine imposed upon tax laws. 

62. Furniss (Inspector of Taxes) vs Dawson (1984) 1 All E.R. 530 dealt with the case of inter positioning of a company 
to evade tax. On facts, it was held that the inserted step had no business purpose, except deferment of tax although it 
had a business effect. Dawson went beyond Ramsay. It reconstructed the transaction not on some fancied principle 
that anything done to defer the tax be ignored but on the premise that the inserted transaction did not constitute 
"disposal" under the relevant Finance Act. 

Thus, Dawson is an extension of Ramsay principle. 
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63. After Dawson, which empowered the Revenue to restructure the transaction in certain circumstances, the Revenue 
started rejecting every case of strategic investment/ tax planning undertaken years before the event saying that the 
insertion of the entity was effected with the sole intention of tax avoidance. In Craven (Inspector of Taxes) vs White 
(Stephen) (1988) 3 All. E.R. 495 it was held that the Revenue cannot start with the question as to whether the 
transaction was a tax deferment/ saving device but that the Revenue should apply the look at test to ascertain its true 
legal nature. It observed that genuine strategic planning had not been abandoned. 

64. The majority judgment in McDowell held that ''tax planning may be legitimate provided it is within the framework of 
law" (para 45). In the latter part of para 45, it held that "colourable device cannot be a part of tax planning and it is 
wrong to encourage the belief that it is honourable to avoid payment of tax by resorting to dubious methods". It is the 
obligation of every citizen to pay the taxes without resorting to subterfuges. The above observations _ should be read 
with para 46 where the majority holds "on this aspect one of us, Chinnappa Reddy, J. has proposed a separate 
opinion with which we agree". The words "this aspect" express the majority's agreement with the judgment of Reddy, 
J. only in relation to tax evasion through the use of colourable devices and by resorting to dubious methods and 
subterfuges. Thus, it cannot be said that all tax planning is illegal/ illegitimate/ impermissible. Moreover, Reddy, J. 
himself says that he agrees with the majority. In the judgment of Reddy, J. there are repeated references to schemes 
and devices in contradistinction to "legitimate avoidance of tax liability" (paras 7-10, 17 & 18). In our view, although 
Chinnappa Reddy, J. makes a number of observations regarding the need to depart from the "Westminster" and tax 
avoidance - these are clearly only in the context of artificial and colourable devices. Reading McDowell, in the manner 
indicated hereinabove, in cases of treaty shopping and/ or tax avoidance, there is no conflict between McDowell and 
Azadi Bachao or between McDowell and Mathuram Agrawal.'' 

32.7. We find, section 91 and 92 of the Evidence Act are based on the "Best Evidence Rule" preventing the admission of inferior evidence 
when the superior evidence is available so as to prevent the fraud, future controversy, bad faith or treacherous memory. We are, therefore, 
unable to appreciate the submissions made by the Ld. Special Counsel for the Revenue that the agreements executed by the assessee with 
Air Bus, IAE and lessors are composite transactions. Following the legal position narrated above, we have to respect the agreements and the 
rights and obligations flowing out of it. The terms and conditions in a particular contract/ agreement in our opinion cannot be ignored. We, 
therefore, are of the opinion that the present agreements and transactions thereunder are, not composite, but, have to be viewed and 
examined individually. 

C. PURPOSE AND NATURE OF CREDITS RECEIVED BY ASSESSEE AND ITS TAXABILITY 

33. The next issue to be decided by us is the purpose and nature of credits received by the assessee and their taxability. We have already 
analysed the relevant agreements above and have come to the conclusion that from Clause-A of Agreement Dated 19th October, 2005, it is 
clear that credits have been received by the assessee from IAE as a consideration for selection of its engines in preference to others. This fact 
is also accepted by the A. 0. at Page-2 of his Order when he observes that "as a consideration for selection of the IAE engines to be fitted in 
the aircraft to be purchased by the Company, certain credited allowable to the assessee-company from IAE on the delivery of such Aircraft." 
The credits are also agreed to be Fleet Introductory Assistance (FIA). We find, right upto A.Y. 2018-19 which is accepted and so noted in the 
orders by all the authorities below that the causa causans
 for the credit is the option to choose an engine. However, for the first time before the Tribunal in A.Y. 2012-13, it is submitted by the Ld. 
Special Counsel for the Revenue that the credits do not relate to the choice of the engine, but, are for the purchase of aircrafts with the engine. 
It is also submitted that credits are also inextricably linked to the operating lease of aircrafts. It is also the submission of the Revenue in the 
written synopsis that "no manufacturer of engine would ever grant any such benefit as given to the assessee, if it was a case of mere exercise 
of choice of engine not resulting in purchase or acquisition by other modes and in final delivery of the aircrafts to the assessee." 

33.1. We do not find any force in the above argument of the Ld. Special Counsel for the Revenue. It is an industry practice that the credits are 
received by airlines for selection of engines which is evident from Accounting guidelines and Airline Disclosure guide on Aircraft acquisition 
cost and depreciation issued by IATA, copy of which is placed at paper book page 1097 to 1127. We find relevant para at paper book page 
1104 reads as under:- 
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It is common for airlines to receive credits from aircraft or engine manufacturers to incentivise the purchase. These 
credits come in various forms including guaranteed trade-in values, spare parts support, marketing support, training 
support or introduction costs support. The accounting treatment will depend on the substance of the credit given. The 
vast majority of airlines indicate in their financial statements that they offset these credits, where they are in 
substance rebates of discounts, against the aircraft cost capitalised and do not recognise them in revenue in the 
income statement. 

There may be additional complexity when credits are given to be used on future aircraft purchases based on a current 
purchase. Whether the credit is more accurately considered related to the current or future purchase needs to be 
evaluated. Credits may also be offered on future maintenance or other services, in these situations reducing the price 
of the aircraft may not be the appropriate treatment. The contract terms offered should be reviewed and the substance 
of the transaction considered to determine the appropriate accounting. 

Credits may be monetary, such as a discount or reduction to the purchase price or non-monetary, such as services or 
future maintenance and both forms should be considered and recognised. Non monetary credits are typically harder 
to value and allocate to components. How to allocate credits is discussed further in the Identification of individual 
components section". 

33.1.1 The Tax Department in our opinion cannot ignore commercial realities and that too premised only upon conjectures or surmises. It is 
not within their domain to do so. The commercial expediency should be best left to the wisdom of the businessmen. The Agreement Dated 
18.11.2005 or Lease Agreements which are executed almost six years after Agreement Dated 19.10.2005 do not refer to the credits which 
were granted by IAE. The credits received from IAE, therefore, has nothing to do with the subsequent event of purchase of aircraft or its mode 
of acquisition. The credits received by the Assessee from IAE has nothing to do with the understanding reached by the Assessee with the 
Aircraft Manufacturer. These are two independent transactions. One does not affect the other. For acquisition of 100 Aircrafts from AIRBUS 
and the option to select the engine could have been exercised by the assessee only once and that was done in October, 2005. Thereafter, this 
right/ option got exhausted. We, therefore, hold that the credits received by the assessee from IAE are for selection of its engines. The credits 
given by the engine manufacturer had nothing with the mode of acquisition of the Aircraft by the assessee. 

33.2. The Learned Special Counsel for the Revenue has argued that the credits were open for adjustment either against the price of the firm 
aircraft from Airbus or purchase of engine spares parts, tooling and services or receivable as cash. It was his argument that since credits can 
be used against the price payable for the aircraft it is linked to the acquisition of the aircraft and is in form of a "discount". He had first 
presumed that the engines were purchased by the assessee and then it is also presumed that credits were a "discount" for the purchase. 
However, the credits in the instant case in our opinion are not "discounts". Discount means reduction of purchase price. For aircrafts acquired 
on operating lease there is no purchase of aircraft by the assessee who is only a lessee. Since, the assessee has not purchased the "installed 
engines" from IAE, the credits in our opinion are not in the nature of "discount". Options given by IAE for utilisation of the credits post accrual 
will therefore not determine its character. The nature of receipt gets fixed at the time of its accrual and thus the taxability of the amount would 
depend on nature and character at the initial stage of accrual.

33.3. Once, the nature and purpose is clear, the next question that is required for our examination is the taxability of credits received under the 
provisions of the Income Tax Act. For this purpose, it is relevant to first consider the business carried on by the assessee. In the case of
 Van Den Berghs Ltd. Vs Clark, reported in 3 ITR 17(HL)
, which was relied on by the learned special counsel for the assessee, it has been held that nature of a receipt may vary according to the 
nature of the trade in connection with which it arises. It was held in that case that the price of the sale of a factory is ordinarily a capital receipt, 
but it may be an income receipt in the case of a person whose business it is to buy and sell factories. In the instant case, the assessee before 
us is engaged in the business of running a low cost airline. Its source of revenue is deriving income from passenger and cargo transportation. 
The assessee is not engaged in either business of trading of aircraft or business of receiving credits.

33.4. Once, this is made clear, the next question that requires for our examination is as to whether the credits were received towards fixed 
capital or circulating capital. We find the Hon'ble Supreme Court in the case of CIT vs Vazir Sultan & Sons reported in 36 ITR 175(SC)  = 
2002-TIOL-1040-SC-IT 
relied on by the learned senior counsel for the assessee has decided the case where the issue was as to whether the sum received as 
compensation for loss of agency was revenue or capital. We find the Hon'ble Apex Court following the ratio laid down in the case of Van Den 
Berghs Ltd. has observed as under:-
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"We have therefore got to determine whether the agency in question before us was a capital asset of the assessee's 
business. One of the relevant considerations in the matter of such determination has been whether the asset was in 
the nature of fixed capital or constituted the circulating capital or stock-in-trade of the assessee's business. This 
question was thus dealt with by Viscount Haldane in John Smith & Sons v. Moore (2) :-

" But what was the nature of what the Appellant here had to deal with ? He had bought as part of the capital of the 
business his father's contracts. These enabled him to purchase coal from the colliery owners at what we were told 
was a very advantageous price, about fourteen shillings per ton. He was able to buy at this price because the right to 
do so was part of the assets of the business. Was it circulating capital ? My Lords, it is not necessary to draw an exact 
line of demarcation between fixed and circulating capital Since Adam Smith drew the distinction in the Second Book 
of his " Wealth of Nations ", which appears in the chapter on the Division of Stock, a distinction which has since 
become classical, economists have never been able to define much more precisely what the line of demarcation is. 
Adam Smith described fixed capital as what the owner turns to profit by keeping it in his own possession, circulating 
capital as what he makes profit of by parting with it and letting it change masters. The latter capital circulates in this 
sense. My Lords, in the case before us the Appellant, of course, made profit with circulating capital, by buying coal 
under the contracts he had acquired from his father's estate at the stipulated price of fourteen shillings and reselling it 
for more, but he was able to do this simply because he had acquired, among other assets of his business, including 
the goodwill, the contracts in question. It was not by selling these contracts, of limited duration though they were, it 
was not by parting with them to other masters, but by retaining them, that he was able to employ his circulating 
capital in buying under them I am accordingly of opinion that though they may have been of short duration, they were 
none the less part of his fixed capital ".

33.5. It is an admitted fact that the assessee in the instant case is in the business of operating a low cost airlines. Therefore, the aircrafts are 
capital assets and not circulating capital. It uses the aircraft to earn revenue. The credits received are not derived from its business activity 
which is to earn revenue from passenger and cargo transportation, which is a vital fact. Distinction is crucial as highlighted by the Hon'ble 
Supreme Court in the case of Van Den Berghs Ltd. wherein it has been observed as under:

"The agreements formed the fixed framework within which their circulating capital operated; they were not incidental 
to the working of their profit-making machine but were essential parts of the mechanism itself. They provided the 
means of making profits, but they themselves did not yield profits. The profits of the Appellants arose from 
manufacturing and dealing in margarine "

33.6. In view of the above, the nature of the business carried on by the assessee is relevant. The submission of the Learned Special Counsel 
for the Revenue that since credits were related to the business of operation of aircraft and therefore, they are revenue in nature does not carry 
much force. In our opinion, for becoming part of circulating capital, it is not only necessary that the receipt should relate to the business but it 
should also be derived or inextricably linked to the business. For the above proposition, the decision of the Hon'ble Supreme Court in the case 
of Hosiarpur Electric Supply Co. Vs CIT reported in 41 ITR 608 (SC) = 2002-TIOL-1124-SC-IT-LB
, which was relied upon by the learned Special Counsel for the assessee is relevant wherein the Hon'ble Supreme Court has observed as 
under:- 
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"The assessee is a licensee of an electricity undertaking. In the year of account, April 1, 1947 to March 31, 1948, the 
assessee received Rs. 12,530 for new service connections granted to its customers. Out of this amount, Rs.5,929 were 
spent for laying the service lines, and Rs. 1,338 were spent for laying certain mains. The Income Tax Officer treated 
the entire amount of Rs.12,530 as trading receipt. In appeal to the Appellate Assistant Commissioner, the cost 
incurred for laying service lines and mains was excluded and the balance was treated as taxable income- In appeal, 
the Appellate Tribunal agreed with the Appellate Assistant Commissioner and held that the service connection 
receipts were trading receipts and that the "profit element" therein was taxable income in the hands of the assessee. 
In a reference under s. 66(1) of the Income Tax Act, the High Court substantially agreed with the view of the Tribunal. 
The assessee has installed machinery for producing electrical energy and has also laid mains and distributing lines 
for supplying it to its customers. The assessee makes no charge to the consumers for laying service lines not 
exceeding 100 ft. in length from its distributing main to the point of connection on the consumer's property in 
accordance with cl. 6(1 )(b) of the Schedule to the Indian Electricity Act, 1910. But where the length of a service line to 
be installed exceeds 100 ft., the cost is charged at certain rates by the assessee. The charge consists usually of cost 
of wiring copper as well as galvanised iron, service and other brackets, insulators, meter wiring, poles and 
appropriate labour and supervision charges. In the year of account, the assessee gave 229 new connections and 
received Rs. 12,530 out of which Rs.5,929 have been regarded as taxable income. In the forms of account prescribed 
under the Indian Electricity Rules framed under Sec. 37 read with Sec. 11 of the Indian Electricity Act, the assessee 
credited service connection receipts to the revenue account and debited the Inc, corresponding cost of laying service 
lines to the capital account. But the classification of the receipts in the form of accounts is not of any importance in 
considering whether the receipt is taxable as revenue. "

33.7. The assessee in this case claimed that the amount received by it for service connection from its customers was capital receipt and the 
Hon'ble Supreme Court accepted the contention of the assessee by observing as under:-

"The assessee contended that the amount paid by the consumers for new connections is capital receipt and not liable 
to tax, because the amount is paid by the consumers towards expenditure to be incurred by the assessee in laying 
new service lines-an asset of a lasting character. This question falls to be determined in the light of the nature of the 
receipt irrespective of who remained owner of the materials of the service lines installed for granting electrical 
connections to new customers. 

The assessee is undoubtedly carrying on the business of distributing electrical energy to the consumers. Installation 
of service lines is not an isolated or casual act; it is an incident of the business of the assessee. But if the amount 
contributed by the consumers for installation of what is essentially reimbursement of capital expenditure, the excess 
remaining after expending the cost of installation out of the amount contributed is not converted into a trading receipt. 
This excess-which is called by the Tribunal "profit elemenf"-was not received in the form of profit of the business; it 
was part of a capital receipt in the hands of the assessee, and it was not converted into a trading profit because the 
assessee was engaged in the business of distribution of electrical energy, with which the receipt was connected. 

In Commissioner of Income-tax v. Poona Electric Supply Co. Ltd. (1), it was held by a Division Bench of the Bombay 
High Court that the amount received from the Government of Bombay by the Poona Electric Company in 
reimbursement of expenses incurred for constructing new supply lines for supplying energy to new areas not 
previously served, was a capital receipt and not a trade receipt. The question of the taxability of the "profit element" in 
the contribution received from the Government was not expressly determined; but the court in that case held that the 
entire amount received by the Poona Electric Company from the Government as contribution was a capital receipt.
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In Monghyr Electric Supply Co. Ltd. v. Commissioner of Income-tax, Bihar and Orissa (2), it was held that the amount 
paid by consumers of electricity for meeting the cost of service connections was a capital receipt in the hands of the 
electricity undertaking and not revenue receipt and the difference between the amount received on account of service 
connection charges and the amount immediately not expended was not taxable as revenue.  

The receipts though related to the business of the assessee as distributors of electricity were not incident t nor in the 
course of the carrying on of the assessee's business; they were receipts for bringing into existence capital of lasting 
value. Contributions were not made merely for services rendered and to be rendered, but for installation of capital 
equipment under an agreement for a joint venture. The total receipts being capital receipts, the fact that in the 
installation of capital, only a certain amount was immediately expended, the balance remaining in hand, could not be 
regarded as profit in the nature of a trading receipt. On that view of the case, in our judgment, the High Court was in 
error in holding that the excess of the, receipts over the amount expended for installation of service lines by the 
assessee was a trading receipt. " 

33.8. In view of the ratio laid down by the Hon'ble Supreme Court in the case cited (supra), it is clear that there is a clear distinction between 
the amounts received which are "related to the business" and amounts received which are "incidental to the business". It is relevant to note 
that the amounts received as part of service connection in Hosiarpur Electric Supply Co. were arising out of a commercial transaction yet the 
Hon'ble Apex Court applied the above distinction to examine the purpose. Only amounts which are "incidental to the business" were held 
taxable as business receipts. In the instant case, credits are received for selection of engines and are understood by the parties in the 
agreement that the credits were Fleet Introductory Assistance (FIA). The purpose is to provide support for aircraft acquisition. Therefore, the 
credits received are not incidental to or derived from the business of operation of commercial aircraft.

33.9. We find that Hon'ble Supreme Court in the case of CIT vs India Discount Co. Ltd.(supra) has also decided an identical issue. In this 
case, the business of the assessee was to deal in shares and securities. It purchased shares and the purchase price of shares included an 
amount paid for dividend which was not claimed by the previous owner. When dividend was received, the assessee did not adjust the price 
and it was claimed before the AO that the value of the shares which represented the stock in trade of the assessee remained the same both in 
the opening and the closing stock. It was claimed that the dividend received were arrear dividends pertaining to the year 1936 to 1945 and 
therefore such arrear dividend received was not in the nature of income liable to tax as it was merely a realization of capital. The Hon'ble 
Supreme Court has held as under:- 

"Whether in the facts and circumstances of the case the assessee had purchased the arrears of dividend ? If so 
whether the said sum of Rs. 43,925/- could at all be assessed either as dividend or as profit ?"
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It is manifest that dividends declared by Kedarnath Jute Manufacturing Co., between the years 1936 and 1945 were the 
property of the persons whose names stood on the share register on the relevant dates. When a company declares 
dividend the same can only be paid to the person who is then the registered holder. A purchaser of shares becomes 
entitled to all dividends declared since his purchase but not before. If the purchase is made on the eve of declaration 
of dividend but the purchaser does not get his name mutated in the records of the company in time to have the 
dividend-warrant issued in his own name he is entitled to call upon his vendor to make over the dividend to him if and 
when received. It is well settled that after a sale of the shares and so long as the purchaser does not get his name 
registered, the vendor is for certain purposes considered a trustee for the purchaser of the rights attaching to the 
shares or accruing thereon,including the voting rights. In the present case there was a contract between the assessee 
and the registered shareholders to sell the shares to the assessee with arrear dividends. In other words the assessee 
entered into the contract with the registered shareholders not only to purchase share scrips but the dividends which 
had been declared but not collected by him or paid over to shareholders. As the dividends had been declared long 
ago there was no uncertainly as to the exact amount receivable in respect of them. It is. therefore, Clear that both the 
purchaser and the vendor knew exactly what sum of money would come to the vendor by way of such dividend. In 
other words the purchase consideration included the amount of the arrear dividends and as the dividends had been 
declared long ago, there was no uncertainty as to the exact amount receivable in respect of them. The existence of a 
contract binding the vendors to make over to the purchaser the arrear dividends clearly implied that the price paid by 
the purchaser was not only for the value of the share scrips but also for the sum of Rs. 43,925/- which was going to be 
realised in the form of arrear dividends by the purchaser. The High Court held upon an examination of the evidence 
that such an arrangement implied that the value of Rs. 9-8-0 and Rs. 9-4-0 per share as settled into the broker's bills 
was not the real value of the share scrips alone but also included the element of the arrear dividends agreed to be 
receivable by the purchaser. The legal position, therefore, is that the arrear dividends were not claimable by the 
purchaser by virtue of his right as such purchaser and could not become his income from the shares. He was to get 
the same because the vendor had contracted to pass the arrear dividends on to him. They were the income of the 
vendors, i.e., the registered holders but they could not become the income of the purchaser. In fact the assessee had 
purchased the amount of arrear dividends for a price which was included in the total consideration of Rs. 1,12,575/-. 
What the assessee acquired in the form of share scrip represented its stock-in-trade, which consisted of the shares 
and the dividends potential which had to be realised.

In this state of facts it is manifest that the assessee paid the amount of Rs. 1,12,575/- not only for the share scrips but 
also for the arrear dividends which was inextricably connected with the purchase of the share scrips. In our opinion 
the High Court rightly held that the amount of Rs. 43,925/- was not income which could be assessed in the hands of 
the assessee. "

33.10. From the above, we note that although a consolidated payment was made by the assessee for purchase of shares, yet the Hon'ble 
Supreme Court examined the intention/ purpose of this receipt and held that although the dividend was related to the transaction of purchase 
of shares which was stock in trade, however it was to be viewed separately and was capital in nature. 

33.11. We further find merit in the arguments of the learned senior counsel for the assessee that there is no statutory definition under the 
Income Tax Act as to what is "capital receipt" or what is "Revenue receipt" and therefore one has to apply the settled legal principles which 
have been laid down by the Honble Courts. From the decisions cited (supra), it is clear that mere fact that a receipt flows out of a commercial 
transaction is not determinative of its true nature or taxability. For example in case of non-compete fee, compensation received for the loss of 
agency, it has been held to be revenue receipt whereas the compensation attributable to a negative/restrictive covenant is held to be a capital 
receipt as held in Guffic Chem (P) Ltd. vs CIT, reported in 332 ITR 602 (SC) = 2011-TIOL-32-SC-IT-LB
. Therefore, in order to determine the true nature and taxability of the receipt, we have to take into consideration the nature of business and 
agreements between the parties and then examine the purpose/object of receipt. It is only then that we examine whether a particular receipt is 
incidental to the main business or not. In effect, we have to see the purpose/object for which the payment is received. In our opinion, purpose 
test is to be applied in the hands of the recipient when taxability of receipt is in dispute and when allowability of expenditure is in dispute, the 
test is to be applied in the hands of the payer. Once these settled legal principles are taken into consideration, then we have no doubt over the 
correctness of views expressed by the Division Bench of the Tribunal in assessee's own case in Assessment Year 2007-OS. We therefore 
concur with the view taken by the Division Bench of the Tribunal in the order passed for Assessment Year 2007-08, where the Tribunal has 
observed as under:- 
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"9. We have considered the arguments advanced by the parties and have gone through the material available on 
record as well as the decisions relied upon by both the parties. Since a conclusive finding on merits is being given by 
the learned CIT in the impugned order, it is relevant for us to examine the issue in dispute on merits. A perusal of the 
impugned order shows that it is accepted by the Ld. CIT that credits are being received by the appellant from IAE as a 
consideration for selection of the IAE engines to be fitted in aircraft. Ld. CIT however holds that these receipts are 
revenue in nature premised upon facts that ultimately the aircrafts were only taken on lease by the appellant and that 
the appellant itself credited these receipts by deducting the same from the expense of ‘aircraft lease rental' in its Profit 
and Loss Account. It would first be relevant to consider the well-settled purpose test, which we need to keep into 
consideration while opinion upon the issue under consideration. In this regard Hon'ble Apex Court in case of Ponni 
Sugars & Chemicals (supra) has held as under:, - 

" The importance of the judgment of this Court in Sahney Steel & "" Press Work's Ltd. 's case (supra) 
lies in the fact that it has discussed and analysed the entire case law and it has laid down the basic test 
to be applied in judging the character of a subsidy. That test is that the character of the receipt in the 
hands of the assesses has to be determined with respect to the purpose for which the subsidy is given. 
In other words, in such cases, one has to apply the purpose test. The point of time at which the subsidy 
is paid-is not relevant. The source is immaterial, The form of subsidy is immaterial. The main eligibility 
condition in the scheme with which we are concerned in this case is that the incentive must be utilized 
for repayment of loans taken by the assessee to set up new units or for substantial expansion of 
existing units. On this aspect there is no dispute. If the object of the subsidy scheme was to enable the 
assessee to run the business more profitably then the receipt is on revenue account. On the other hand, 
if the object of the assistance under the subsidy scheme was to enable the assessee to set up a new 
unit or to expand the existing unit then the receipt of the subsidy way on capital account. Therefore, it is 
the object for which the subsidy/ assistance is given which determines the nature of the incentive 
subsidy. The form of the mechanism through which the subsidy is given is irrelevant. " 

9.1 The learned senior counsel Shri Syali in his arguments has relied upon the decision of Hon'ble Delhi High Court in 
case of Bougainvillea Multiplex Entertainment Center Pvt. Limited (supra). The importance of this judgment is that in 
this case after considering the Hon'ble Supreme Court's decisions in the cases of Ponni Sugars (supra) and Sahney 
Steel (supra) and after applying the purpose test as laid down in these decisions, the Hon'ble Delhi High Court has 
been pleased to hold as under:

"31. The Revenue, however, argues in the matters at hand that the assessee cannot be allowed to treat 
the entertainment tax subsidy as capital receipts because the U.P. scheme leaves it at liberty to utilize 
the funds in the manner it likes. In this context, it craves reference to following further observations of 
Supreme Court (appearing in Para No. 16 in the case of Ponni Sugars & Chemicals Ltd. (supra):-

"16. One more aspect needs to be mentioned. In Sahney Steel & Press Works Ltd. 's case (supra) this 
Court found that the assessee was free to use the money in its business entirely as it liked. It was not 
obliged to spend the money for a particular purpose. In the case of Seaham Harbour Dock Co. (supra) 
assessee was obliged to spend the money for extension of its docks. This aspect is very important. In 
the present case also, receipt of the subsidy was capital in nature as the assessee was obliged to utilize 
the subsidy only for repayment of term loans undertaken by the assessee for setting up new 
units/expansion of existing business[Emphasis supplied] 
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32. The UP Scheme under which the assessee claims exemption to the extent of entertainment tax 
subsidy, claiming it to be capital receipt, is clearly designed to promote the investors in the cinema 
industry encouraging establishment of new multiplexes. A subsidy of such nature cannot possibly be 
granted by the Government directly. Entertainment tax is leviable on the admission tickets to cinema 
halls only after the facility becomes operational. Since the source of the subsidy is the public at large 
which is to be attracted as viewers to the cinema halls, the funds to support such an incentive cannot be 
generated until and unless the cinema halls become functional.

33. The State Government had offered 100% tax exemptions for the first three years reduced to 75% in 
the remaining two years. Thus, the amount of subsidy earned would depend on the extent of viewer ship 
the cinema hall is able to attract. After all, the collections of entertainment tax would correspond to the 
number of admission tickets sold. Since the maximum amount of subsidy made available is subject to 
the ceiling equivalent to the amount invested by the assessee in the construction of the multiplex as 
also the actual cost incurred in arranging the requisite equipment installed therein, it naturally follows 
that the purpose is to assist the entrepreneur in meeting the expenditure incurred on such accounts. 
Giver, the uncertainties of a business of this nature, it is also possible that a multiplex owner may not be 
able to muster enough viewership to recover all his investments in the five year period.

34.Seen in the above light, we are of the considered view that it 'was unreasonable on the part of the 
Assessing Officer to decline the claim of the assessee about the subsidy being capital receipt. Such a 
subsidy by its very nature, was bound to come in the hands of the assessee after the cinema hall had 
become functional and definitely not before the commencement of production. Since the purpose was 
to offset the expenditure incurred in setting up of the project, such receipt (subject, of course, to the cap 
of amount and period under the scheme) could not have been treated as assistance for the purposes of 
trade.

35. The facts that the subsidy granted through' deemed deposit of entertainment tax collected does not 
require it to be linked to any particular fixed asset or that is accorded "year after year" do not make any 
difference. 
The scheme makes it clear that the grant would stand exhausted the moment entertainment tax has 
been collected (and retained) by the multiplex owner meeting the entire cost of construction (apparatus, 
interiors etc. included), even if it were "before completion of five years ".

36. As held by the Supreme Court in the case of Sahney Steel & Press Works Ltd (supra), the character 
of the subsidy is to be determined ' having regard to the purpose for which it is granted. The "purpose 
test", referred to in Ponni Sugars & Chemicals Ltd. (supra) when applied to the case at hand, leaves no 
room for doubt that the assistance in the form of entertainment tax exemption is shown to have come in 
the hands of assessee to enable it to set up the new unit which renders it a receipt on capital account. 
The periodicity (year to year) of the subsidy, its source (collections from the public at large) and the 
form (deemed deposit) are irrelevant considerations.

37. The factual matrix in Ponrti Sugars & Chemicals Ltd. (supra) is nearer home to the case at hand 
which is distinguishable from the case of Sahney Steel & Press Works Ltd. (supra). In Sahney Steel 8s 
Press. Works Lid. (supra), the incentives were linked to production which is the prime reason why the 
subsidy of sales tax was held to be operational subsidy or revenue in nature
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38. Indeed, in Ponni Sugars & Chemicals Ltd. (supra), the fact that the amount received as subsidy was 
required necessarily to be utilized only for repayment of term loans for setting up of the new unit was 
one of the important factors taken into account for treating it to be capital receipt. The case at hand is 
not very different. As observed earlier, the subsidy is meant to liquidate the cost incurred in setting up 
of the multiplex cinema hall and for making it operational by installing the requisite apparatus. The flow 
of subsidy stops as soon as the expenditure on such account is met in entirety.

In the above decision Hon'ble Delhi High Court solely applying the purpose test as propounded by Hon'ble Supreme 
Court has negated the arguments raised by tax department placing undue importance on facts such as subsequent 
use of subsidy and that the subsidy was not linked to a particular fixed asset In our considered opinion the decision 
of Hon'ble Jurisdictional High Court in Bougainvillea Multiplex Entertainment Center Pvt. Limited (supra) supports the 
claim made by the appellant that the receipt of credits from IAE are capital in nature. Shri Syali has highlighted the 
sequence of events starting right from Letter of Intent dated 01.06.2005 to the execution of lease agreement dated 
15.12.2006. Ironically these agreements were also on records of the authorities below, however, the Ld. CFT instead of 
appreciating and giving importance to the purpose for which the credits were granted to the appellant, has given 
undue importance to the fact that ultimately the aircrafts were only taken on lease by the appellant and that the 
appellant itself credited these receipts by deducting the same from the expense of ‘aircraft lease rental' in-its Profit 
and Loss Account. Decision of Bougainvillea Multiplex Entertainment (supra) clearly holds that subsidy need not be 
linked to a particular asset. Similarly netting off of the proportionate credits with the amount of lease rentals in the 
profit and loss account of the appellant is a mere utilization of the receipt Merely because a capital receipt is utilized 
for incurring revenue expenditure it will not change the nature of capital receipt into a revenue item. As an example 
proceeds received, from issuance of shares by a company may be utilized for daily working capital purposes, but the 
nature of receipts from issuance of shares will still be Capital in nature. In the case under "consideration for a better 
accounting purposes the proportionate credits were netted off against the recurring lease rentals. Acceptably .as 
pointed out by the appellant the accounting policy followed was in spirit with the AS-12 issued by ICAI. Ld CIT after 
having accepted that the credits were given to the appellant as a consideration for selection of IAE engines to be 
"fitted in aircrafts manufactured by Airbus, which were also acquired by the appellant, should have held that the 
receipts are Capital in nature. Appellant's right to receive the credits got triggered when the appellant made a 
selection of LAE engines, giving them a preference to the engines manufactured by other competitors of IAE. This 
right got crystallized when agreement date 19th'October 2005 was executed between Interglobe and LAE. Once choice 
of engine was made thereafter purchase agreement dated 18th November 2005 was executed between Interglobe and 
Airbus, We concur with submissions of Shri Syali and that under no circumstance could have Interglobe escape with 
its liabilities to take delivery of Aircrafts from Airbus as per the agreed schedule. Assignment of right to purchase the 
aircraft by triggering Article 21 therein was only a modus operandi of acquiring the aircraft with a finance option Ld 
CIT(DR) Dr. Prabhakant has merely reiterated the arguments taken by learned CIT in the impugned order. In his written 
note he has characterized the credits received from IAE as commission income. We do not concur with this 
submission of Ld. CIT(DR). As per letter of intent an option was given to Interglobe by Airbus for choosing the type of 
engine to befitted in the aircraft, which Airbus will manufacture for Interglobe. Exercising this option Interglobe 
selected IAE engines giving them importance over competitors of IAE. In absence of any services been rendered by 
Interglobe to IAE we fail to appreciate how can receipt of credits in the present case be termed as a commission 
income. We therefore reverse the finding recorded by CIT in the impugned order and hold that the credits received by 
the appellant from IAE are capital in nature. 
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9.2. Ld. CIT(DR) in his submissions has placed reliance on the case of Gee Vee Enterprises vs. Addl. CIT and Ors. 99 
ITR 375 (Del) = 2003-TIOL-329-HC-DEL-IT 
to hold that proper enquiries had not been made and, therefore order was erroneous in as - much as prejudicial to the 
interest of Revenue. However, this judgment is wholly inapplicable since, as is evident from facts of present case, 
wherein the Ld. AO specifically directed the appellant to justify its claim for receipts being capital in nature 
considering the disclosure made by the appellant in clause 13(e) of the tax audit report. In reply vide submissions 
dated 24th December 2009 (copy enclosed at pages 46 to 55 of paper book) appellant relying upon the decisions of 
Hon'ble Supreme Court in cases of Sahney Steel (supra) and Ponni Sugar (supra) submitted a detailed reply as under:

"Reverting to the facts of the present case, it is submitted that credit was allowed by IAE to Interglobe 
on account of Interglobe preferring the engines manufactured by IAE to be fitted in the aircrafts being 
acquired by Interglobe. The credit given by IAE was meant to reduce the cost of the engine to befitted in 
the aircraft. The credit, so allowed by IAE, was not given to the assessee for assisting him carrying out 
the business operations but was in the capital filed, being inextricably linked with the purchase of 
engines, viz a capital asset. The credit was not for meeting the recurring expenses of the assessee but 
as an incentive for acquisition of the engines to be fitted in the aircrafts ordered from IAE . At any rate, 
the manner and method of utilization of an incentive/credit allowed by IAE to Interglobe in this case] 
does not, in our submission, alter the character of such incentive. Such credit, therefore, in our 
respectful submission, in-on capital account inextricably linked with engines supplied by IAE and fitted 
in the aircrafts supplied by Airbus and hence a capital receipt not eligible to tax" 

9.3. While examining the case on merits above, we have upheld the applicability of the purpose test narrated by the 
appellant in its submission dated 24.12.2009 and in its applicability to the peculiar facts of the present case in our 
considered opinion the AO was justified in holding that the receipts from IAE were capital in nature. The view adopted 
by the AO was therefore in accordance with legal mandate. Similarly in the case of Kavadi Narsimha (supra) re]led-
upon by the Ld GIT(BR) it was held by Delhi ITAT ' that the relevant assessment order was passed without any 
enquiry, hence this decision is also distinguishable factually. In the case of Enter)' Stone Mfg Co. (supra) relied upon 
by the LD CIT(DR) assessment order was held to be erroneous as applicability of section 43(1) which on admitted 
facts of that case being relevant was not examined by the' AO. We have already upheld the arguments of appellant in 
the present case that on facts section 43(1) is totally irrelevant for an adjudication of the issue in dispute before us. 
Similarly the decision of Tara Devi Aggarwa] (supra) relied upon by the CTT(DR) is also irrelevant. We may make a 
reference here to the decision of Hon'ble Jurisdictional High Court in case of DG Housing reported in 343 ITR 329(Del)
 = 2012-TIOL-195-HC-DEL-IT wherein the Hon'ble High Court has been pleased to hold as under: 

"12. Delhi High Court in Gee Vee Enterprises vs. Additional Commission of Income-Tax, Delhi-I 8s 
Ors.,(1975) 99 ITR 375 = 2003-TIOL-329-HC-DEL-IT has observed as under:
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‘The reason is obvious. The position and function of the ' Income-tax Officer is very different from that of 
a civil court. The statements made in a pleading proved by the minimum amount of evidence may be 
accepted by a civil court in the absence of any rebuttal The civil court is neutral. It simply gives decision 
on the basis of the pleading and evidence which comes before it. The Income-tax Officer is not only an 
adjudicator but also an investigator. He cannot remain passive in the face of a return which is 
apparently in order but calls for further inquiry. It is his duty to ascertain the truth of the facts stated in 
the return when the circumstances of the case are such as to provoke an inquiry. The meaning to be 
given to the word "erroneous" in section 263 emerges out of this context. It is because it is incumbent 
on the Income-tax Officer to further investigate the facts stated in the return when circumstances would 
make such an inquiry prudent that the word "erroneous" in section 263 includes the failure to make 
such an inquiry. The order becomes erroneous because such an inquiry has not been made and not 
because there is anything wrong with the order if all the facts stated therein are assumed to be correct. " 

13. In the said judgment, Delhi High Court had referred to earlier decisions of the Supreme Court in 
Rampyari Devi Sarogi vs. CIT (1968) 67 ITR 84 (SC) = 2002-TIOL-544-SC-IT-LB  
and Tara Devi Aggarwal vs. CIT (1973) 88 ITR 323 (SC) = 2002-TIOL-543-SC-IT-LB 
, wherein it has been held that where Assessing Officer has accepted a particular contention/issue 
without any enquiry or evidence whatsoever the order is erroneous and prejudicial to the interest of the 
Revenue. After reference to these two decisions, the Delhi High Court observed. 'These two decisions 
show that it is not necessary for the Commissioner to make further inquiries before cancelling the 
assessment order of the Income-tax Officer. The Commissioner can regard the order as erroneous on 
the ground that in the circumstances of the case the Income-tax Officer should have made further 
inquiries before accepting the statements made by the assessee in his return."

14. The aforesaid observations have to be understood in the factual background and matrix involved in 
the said two cases before the Supreme Court. In the said cases, the Assessing Officer had not 
conducted any enquiry, or examined evidence whatsoever. There was total, absence of enquiry or 
verification. These cases have to be distinguished from other cases (i) where there is enquiry but the 
findings are incorrect/erroneous; and (ii) where there is failure to make proper or full verification or 
enquiry. " 

9.2 We are, therefore, not convinced by the submissions made by the Ld. CIT(BR), who -has vehemently tried to 
support the action of-Ld. CIT on this issue, Even on the jurisdictional aspect we fail to convince ourself to uphold the 
action of Ld CIT in invoking proceedings u/s 263 of the Act. Action u/s. 263 is therefore held to be bad. in law. Ground 
Nos. 1 to 1.5 are therefore allowed in favour of the appellant."

33.12. As held above, the lower authorities accept that the assessee is engaged in the business of operating of low cost airline and its source 
of revenue is to earn income from passenger/cargo transportation. We have already held in the preceding paragraphs that the credits received 
are not derived from the business activity which is to earn revenue from passenger/cargo transportation. Therefore, the credits are Fleet 
Introductory Assistance (FIA) and were received as a consideration for selecting engines of IAE in preference to others. This is the purpose.

33.13. We find the Honble Supreme Court in the case of CIT v. Ponni Sugar and Chemicals Ltd., 306 ITR 392 (SC) = 2008-TIOL-174-SC-IT
 after considering the decision in the case of Sahney Steels and Press Work Ltd. and Ors. v. CIT, 228 ITR 253 (SC) = 2002-TIOL-11-SC-IT 
 has observed as under:-
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"The importance of the judgment of this Court in Sahney Steel & Press Work's Ltd, 's case (supra) lies in the fact that 
it has discussed and analysed the entire case law and it has laid down the basic test to be applied in judging the 
character of a subsidy. That test is that the character of the receipt in the hands of the assessee has to be determined 
with respect to the purpose for which the subsidy is given. In other words, in such cases, one has to apply the 
purpose test. The point of time at which the subsidy is paid is not relevant. The source is immaterial. The form of 
subsidy is immaterial. The main eligibility condition in the scheme with which we are concerned in this case is that the 
incentive must be utilized for repayment of loans taken by the assessee to set up new units or for substantial 
expansion of existing units. On this aspect there is no dispute. If the object of the subsidy scheme was to enable the 
assessee to run the business more profitably then the receipt is on revenue account. On the other hand, if the object 
of the assistance under the subsidy scheme was to enable the assessee to set up a new unit or to expand the existing 
unit then the receipt of the subsidy was on capital account. Therefore, it is the object for which the subsidy/ 
assistance is given which determines the nature of the incentive subsidy. The form of the mechanism through which 
the subsidy is given is irrelevant."

33.14. It was this purpose test which was applied and accepted by the Tribunal in assessee's own case for Assessment Year 2007-08, 
wherein it was held that purpose for which credits have been received is relevant and form/mode or manner is irrelevant. We find merit in the 
arguments of the learned senior counsel for the assessee that purpose test can be applied and accepted not only in subsidy cases but also in 
case relating to commercial transactions. The Hon'ble Supreme Court in the case of Hosiarpur Electricity (supra) had followed a subsidy case 
i.e. Poona Electric Supply Co. Ltd., reported in 14 ITR 622 (Bom.)
 to examine the nature of a commercial transaction. We therefore find merit in the submission of the learned senior counsel for the assessee 
that it is erroneous on the part of the Revenue to submit that there is patent error or perversity in the order of the Tribunal for Assessment Year 
2007-08 when it applies "Purpose Test". The Hon'ble Supreme Court has laid down the proposition in the case of Sahney Steels and Press 
Work Ltd. (supra) and Ponni Sugar and Chemicals Ltd. (supra), that purpose is to be seen for which the amount is received and not the 
manner or form in which money is provided. 

33.15. The doctrine of precedent also requires us to follow the statement of principles in law as laid down by the higher Courts. It is the settled 
proposition of law that under the provisions of the Act all receipts are not taxable. Whether a particular receipt is income or not depends on the 
nature/purpose of that receipt and the true scope and effect of the relevant taxing provisions. It is trite law that it is the quality of the receipt that 
is decisive of the Character of the Payment and not the Method of the Payment or its measure. It is to ascertain the quality and the character 
that purpose test has to be applied. Purpose test, therefore, remains a valid test for ascertaining the true nature of any receipt, be it unilateral, 
multilateral, grant of subsidy or otherwise.

33.16. So far as the arguments made by the learned special counsel for the Revenue that the aircraft have been acquired on lease and that 
the nature of the credit changes when acquisition mode is lease financing are concerned, we find the genesis of credits received is agreement 
dated 19.10.2005. However, the credits were payable only on delivery of aircraft. The assignment of rights to acquire the aircraft is post 
vesting of credits. When selection of IAE engines is done, the lessors were not even in the picture. Therefore, whether to purchase the aircraft 
or acquire the aircraft on lease is a later decision. Therefore, it will be incorrect to assume that there was preconceived modus decided for 
aircraft acquisition on 19.10.2005 when choice of the engines was made. We therefore find merit in the argument of the learned senior counsel 
for the assessee that the assignment of rights to acquire the aircrafts is post vesting of credits. To purchase or acquire on lease was a 
commercial decision taken by the assessee on a later date when aircraft delivery became due. Subsequent acquisition of aircraft on lease, 
therefore has no impact on the nature and character of credits which became due in October, 2005.

33.17. In our opinion, the nature of receipt is to be judged in the hands of the recipients. We find the Hon'ble Allahabad Court in the case of 
CIT vs Shiv Nath Prasad, (1970) 77 ITR 378, 382 (All.)
 has held that if the amount initially received partakes of the character of a trading receipt, the amount would necessarily be taxable as such. 
However, if the amounts are initially not taxable, they cannot be taxed despite the magnitude of the accumulation and despite its appropriation 
by the assessee to his own credit subsequently. 

33.18. We find the Hon'ble Supreme Court in the case of P.H. Divecha v. CIT reported in 48 ITR 222(SC) has observed as under:-
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"If the payment is by another person it must be found out why that payment has been made. It is not the motive of the 
person who pays that is relevant. More relevance attaches to the nature of the receipt in the hands of the person who 
receives it though in trying to find out the quality of the receipt one may have to examine the motive out of which the 
payment was made. It may also be stated as a general rule that the fact that the amount involved was large or that it 
was periodic in character have no decisive bearing upon the matter. A payment may even be described as "pay" 
"remuneration", etc., but that does not determine its quality, though the name by which it has been called may be 
relevant in determining its true nature, because this gives an indication of how the person who paid the money and 
the person who received it viewed it in the first instance. The periodicity of the payment does not make the payment a 
recurring income because periodicity may be the result of convenience and not necessarily the result of the 
establishment of a source expected to be productive over a certain period. " 

33.19. So far as the decision in the case of CIT v. T.V. Sundaram Iyengar & Sons Ltd. reported in 222 ITR 344 (SC) = 
2002-TIOL-239-SC-IT-LB 
 relied upon by the learned special counsel for the Revenue is concerned, we find the said decision is distinguishable on facts and not 
applicable to the case of the assessee. In that case, the amount was received by the assessee from its customers in the course of a trade 
transaction. Since, over the period of time these amounts were not claimed back by the customers, these amounts were transferred by the 
assessee to its profit & loss account. The AO held that surplus had arisen as a result of trade transactions. It was an amount having a 
character of income and had to be added as income. Therefore, the AO held that the amount received was revenue in nature. We find the 
Hon'ble Supreme Court first considered the legal principles arising from the case of Morley v. Tattersall, (1939) 7 ITR 316
, has observed as under :- 

".....in the case of Morley (Inspector of Taxes) vs Tattersall [1939] 7 ITR 316 (CA), it was laid down by Lord Greene that 
the taxability of a receipt was fixed with reference to its character at the moment it was received and that merely 
because the recipient treated it subsequently in his income account as his own did not alter that character. This 
principle of law is the basis of several judgments delivered on this issue by our Courts. In some cases, the principle 
laid down by Lord Greene has not been followed because of special facts, but the principle as such has not been 
doubted. "

33.20. And thereafter it has held as under:-

"22 The principle laid down by Atkinson, J., applies in full force to the facts of this case. If a common sense mew of 
the matter is taken, the assessee, because of the trading operation, had become richer by the amount which it 
transferred to its profit and loss account. The moneys had arisen out of ordinary trading transactions. Although the 
amounts received originally was not of income nature, the amounts remained with the assessee for a long period 
unclaimed by the trade parlies. By lapse of time, the claim of the deposit became time barred and the amount attained 
a totally different quality. R became a definite trade surplus, Atkinson, J. pointed out that in Morley's case (supra) no 
trading asset was created. Mere change of method of bookkeeping had taken place. But, where a new asset came into 
being automatically by operation of law, commonsense demanded that the amount should be entered in the profit and 
loss account for the year and be treated as taxable income. In other words, the principle appears to be that if an 
amount is received in course of trading transaction, even though it is not taxable in the year of receipt as being of 
revenue character, the amount changes its character when the amount becomes the asses see's own money because 
of limitation or by any other statutory or contractual right. When such a thing happens, commonsense demands that 
the amount should be treated as income of the assessee."

33.21. Therefore, in that case, the amounts received to start with was of the Revenue character but not an income at the stage of receipt. 
However, the subsequent event was of such that a different quality was imprinted on the receipt. In the present case, the assessee is engaged 
in the business of providing aircraft passenger services. It has already been held by us in preceding paragraph that the aircrafts are part of its 
fixed capital. At the time of acquisition of aircraft there were options available to the assessee. It may purchase the aircraft out rightly or it may 
acquire it on a financial lease or on an operating lease. This was a commercial decision which the assessee takes on the delivery date 
depending upon its capital, market condition and other ground realities. The learned Senior Counsel for the assessee has filed before the 
Bench the details of 34 aircrafts which have been purchased by the assessee. The credits received for these aircrafts have been reduced from 
the cost of acquisition in accordance with the provisions of section 43(1). This has been accepted by the Revenue. The nature of receipt for 34 
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aircrafts is accepted to be capital. The character as capital will thus continue to remain same even when the asset is not purchased but 
acquired on lease. Subsequent mode of acquisition will not therefore change the nature of taxability. We, therefore, hold that the entire amount 
of credits of Rs.7,59,39,25,444/- received by the assessee from IAE in the year under consideration for selection of its engines is a capital 
receipt.

D. RELEVANCE OF ENTRIES IN THE BOOKS OF ACCOUNTS:

34. The Ld. Senior Special Counsel for the Revenue argued that in the books of account, credits proportionate to the period of lease has been 
routed through the Profit & Loss Account in as much as it has been netted-off against the expenses incurred on payment of lease rentals. 
Therefore, for shareholders, the assessee-company has disclosed book profits, but, for income-tax purpose it has shown a totally different 
nature for the credits by claiming the same as capital. We do not find any force in the above argument of the Ld. Special Counsel for the 
Revenue. It has been held in various judicial precedents that entries in books of account are not determinative of the character of a receipt as 
income. It has been held in various decisions that the following are immaterial considerations in deciding the question - whether certain item is 
capital or revenue in nature:-

a) Payments measured by estimated profits

b) Lumpsum and periodic sums

c) Magnitude of receipt 

d) Name given by parties concerned and treatment in accounts

e) Form of transaction

f) Income from wasting assets

g) Payment made out of capital

h) Accounting treatment not conclusive.

34.1. Therefore, we are of the considered opinion that the accounting practices followed by the assessee are immaterial considerations. It has 
already been narrated above the relevant tests to be applied for examining the nature and taxation of a receipt. We find the Accounting Policy 
followed by the assessee in the instant case is as per industry norms and practices. We have also gone through the Accounting Guidelines 
and Airline Disclosure Guide on Aircraft Acquisition Cost and Depreciation issued by International Air Transport Association. We find the 
Hon'ble Supreme Court in the case of India Discount (supra) has held that 
"a receipt which in Law cannot be regarded as income cannot become so merely because the assessee erroneously credited it to 
the Profit & Loss Account". Similar view has been taken by the Hon'ble Supreme Court in the case of 
Tuticorin Alkali Chemicals & Fertilizers Ltd., reported in 227 ITR 172 (SC) = 2002-TIOL-489-SC-IT-LB .
 We, therefore, find merit in the argument of the Ld. Sr. Counsel for the Assessee that Accounting Policy followed by the assessee is as per 
industry norms and practices and we, therefore, do not find any merit in the argument made by the Ld. Senior Special Counsel for the 
Revenue on this issue. It is, however, pertinent to mention here that in A.Y. 2007-2008, the Division Bench has not followed AS-12 issued by 
the ICAI to hold that credits are taxable as capital receipts. It was held that "Acceptably as pointed-out by the appellant, the accounting policy 
followed was in spirit with the AS-12 issued by the ICAI." Even we have held above that Accounting Policy followed by the assessee is as per 
industry norms and practices. However, this is not relevant when we have to examine the nature and taxation of the amount received as per 
the provisions of the Income Tax Act, 1961.

34.2. We further find the Ld. Special Counsel for the Revenue in his written submissions has submitted that accounting entry passed in books 
presumes connection with aircraft acquisition whereas a contrary claim has been made by the assessee for taxation purposes when it is 
claimed that credits received from IAE are consideration for selection of engines. We have already held in the preceding paragraphs that 
credits were received as consideration for selection of engines only and not for purpose of aircraft acquisition. The Ld. Special Counsel for the 
Revenue in our opinion has not appreciated that if there had been no Agreement with AIRBUS for aircraft acquisition, then, there would also 
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not have been an opportunity for the assessee to make selection of engines. Therefore, the Ld. Special Counsel for the Revenue in our 
opinion is wrong when he submits that different facts have been portrayed by the assessee for the purpose of accounts and for tax purposes. 
Credits have been received for "selection of engines" which is a transaction related to aircraft acquisition. When the selection of engines was 
made in October, 2005, the modus of aircraft acquisition was not known; of course, when the accounts were drawn-up the mode of acquisition 
was known. 

34.3. So far as the reliance on ‘matching principles' by the Ld. Special Counsel for the Revenue is concerned, we are of the considered opinion 
that such matching concept principles are applicable only for purpose of computation of income and not when we have to adjudicate upon the 
nature of income. For the above proposition, we rely on the decision of the Hon'ble Bombay High Court in the case of 
Taparia Tools Ltd., reported in 260 ITR 102 (Bom.) = 2003-TIOL-16-HC-MUM-IT . 

E. ISSUE OF REDACTION OF AMOUNTS :

35. The next issue to be decided by us is regarding the issue of redaction of amounts. We find from the Order of the Ld. CIT(A) that he has 
made an enhancement from Rs.268.91 crores to Rs.759.39 crore solely on the ground that unredacted copies of agreement were not 
furnished before him. A perusal of the details filed in the paper book along with e-mail dated 17th March, 2017 shows that such details were 
not filed before the Ld. CIT(A) on the ground that such copies of un-redacted agreements were not required by the Ld. CIT(A). However, the 
Ld. Sr. Counsel for the Assessee submitted that the unredacted copies of agreements were available in the Court Room, for examination by 
the bench, and same were also produced before the Division Bench at the time of hearing of the matter of assessment year 2007-08. 
However, he requested that such confidential data be protected. We find, the assessee before the Division Bench had also filed a certificate 
from the Chartered Accountant confirming that the amounts recorded in the books of account have been traced to the bank statements and 
supporting documents and that audit was conducted as per settled auditing practices.

35.1. However, we would like to decide upon the issue of relevancy of the redacted amounts in the agreements and whether it will make any 
difference to the nature of receipts from the IAE. A perusal of the order of the Ld. CIT(A) as well as the arguments advanced by the Special 
Counsel for the Revenue before us shows that they have not doubted the total credits received during the year by the assessee from IAE for 
selection of engines and that the figure of Rs.759.39 crores as disclosed in the audited books of account is not correct. The Ld. Special 
Counsel for the Revenue has categorically submitted that "the Revenue has not sought to reject the accounts or to raise doubts over the 
correctness of the entries in the books of account". We find, the Ld. CIT(A) has held that unredacted copies of agreements were not filed, 
therefore, an addition is to be made on the entire amount of Rs.759.39 crores. Although he first held that such credits are capital receipts and 
he has not doubted the figure of Rs.759.39 crores, therefore, we do not find the approach of the Ld. CIT(A) on this issue as correct. In our 
opinion, he is wrong in holding that owing to redaction nature and unverifiable nature of quantum of the credit, the addition has to be 
sustained. In our opinion, the nature and quantum are two separate things. The submission of the Sr. Counsel for the Assessee that figures 
are only establishing the quantum, whereas the nature of transaction has to be gathered from the terminology used in the agreements and, 
therefore, on this there is no reduction finds force. The Ld. CIT(A) has nowhere demonstrated why redaction of amounts is relevant to decide 
the nature of the disputed amount. In the preceding paragraphs, we have already examined the nature of credits from the agreements on 
record. There is no redaction of any clause, sentence or any terms and conditions, only amounts have been redacted. The Revenue has not 
rejected the books nor raised any doubt regarding the audit report which is a relevant material. We find force in the argument of the Ld. Sr. 
Counsel for the Assessee that when the power of the Ld. CIT(A) are co-terminus with that of the A.O. and when he is suggesting alternative 
additions/disallowances, then, he could also have conducted a direct enquiry from IAE exercising those very powers. Since he has not done 
the same and there is no other material brought on record by the Revenue, therefore, we fail to understand how adverse inference can be 
drawn against the assessee for not having furnished copies of unredacted agreements.
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35.2. So far as the reference of the Ld. Special Counsel for the Revenue to the finding of the Ld. CIT(A) regarding the relevancy of these 
redactions are concerned, we have already held in the preceding paragraphs that there is no agreement between the assessee and IAE for 
purchase of "installed engines" and that credits are not in the nature of "discount". We have also rejected the argument of the Ld. Special 
Counsel for the Revenue that the transactions between the Assessee, IAE, AIRBUS and Lessors are a Composite Arrangement. There is no 
redaction of any Clause, Sentence or any Terms or Conditions in the Agreement. Therefore, we do not find any merit in the argument of the 
Ld. Special Counsel for the Revenue on this issue. The Revenue has not demonstrated the relevancy of redacted amounts especially when 
the case of the assessee was consistently examined by various Departmental Authorities and none of them have made an issue out of 
redaction. Further, the Agreements Dated 19th October, 2005 and 18th November, 2005 remained the same over the years. Assessments 
have been framed from AYs 2007-2008 to 2018-2019 and the A.O. has examined the nature of transaction without being handicapped by the 
fact that there is redaction of amounts stated in the Agreements. We have also gone through the assessment orders for A.Ys. 2015-2016 to 
2018-2019 which have been passed after the order of the Ld. CIT(A) for A.Y. 2012-2013 and find that there is no such issue made out of 
redacted amounts. Even a perusal of the Orders of the Ld. CIT(A) for A.Ys. 2013-2014 to 2015-2016 also shows that redaction is not an issue 
before the Ld. CIT(A). These Orders were also passed by the successive CIT(A)'s after the Order was passed for A.Y. 2012-2013. Therefore, 
the burden is on the Revenue to demonstrate how redacted amounts are relevant before any adverse inference could be drawn.

F. APPLICABILITY OF SECTIONS 28(i) and 28(iv) :

36. The next question that is to be decided is the applicability of section 28(i) and 28(iv) as raised by the Revenue in the additional grounds. 
We have heard the rival arguments made by both sides for admission of the additional grounds. We do not find any force in the argument of 
the Ld. Sr. Counsel for the Assessee that since this issue was not raised before the authorities below, the Tribunal should not admit the 
additional ground. Since the material facts are already available on record and the additional grounds raised by the Revenue are purely legal, 
therefore, following the decisions of the Hon'ble Supreme Court in the cases of NTPC Ltd., reported in 229 ITR 383 (SC) = 
2002-TIOL-279-SC-IT-LB  and Jute Corporation of India Ltd. vs. CIT, 187 ITR 688 (SC) = 2002-TIOL-1027-SC-IT-LB 
, we admit the additional ground raised by the Revenue for adjudication. 

36.1. Now, coming to the applicability of the provisions of section 28(i) and 28(iv), we would like to first reproduce the said provisions which 
read as under:-

"28. The following income shall be chargeable to income-tax under the head "Profits and gains of business or 
profession",—

(i) the profits and gains of any business or profession which was carried on by the assessee at any time during the 
previous year;

(iv) the value of any benefit or perquisite, whether convertible into money or not, arising from business or the 
exercise of a profession

36.2. Once a receipt is capital it is not an income which arises from business. The A.O. in the instant case has also noted in the order of 
assessment that assessee-company has been engaged in the business of operating of low cost airline in India. The assessee is neither a 
trader of aircrafts nor its engines and is also not engaged in any business of selecting aircraft engines. For the applicability of provisions of 
Section 28(i), it is necessary that "business is carried on at any time during the previous year." Since, there is no business of selection of 
engines was carried-on by the assessee-company, therefore, the provisions of section 28{i) are not applicable.

36.3 Further, for applying Section 28(iv), the statutory requirement is that the value of any benefit or perquisite, whether convertible into money 
or not, must arise from the business or exercise of a profession.

36.4. We find, the Hon'ble Bombay High Court in the case of Mahindra & Mahindra (supra) reported in 261 ITR 501 (Bom.) = 
2003-TIOL-427-HC-MUM-IT 
 has held that capital receipt do not come within the purview of section 28(iv) of the Act. The relevant observation of the Hon'ble High Court 
reads as under:-
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"10. At the outset, we wish to clarify that this judgment is confined to the facts of this case. This is because the value 
of any benefit or perquisite arising from business, as contemplated by Section 28(iv), could accrue in numerous ways. 
The income which can be taxed under Section 28(iv) must not only be referable to a benefit or perquisite, but it must 
be arising from business. Secondly, Section 28(i.v) does not apply to benefits in cash or money (see CIT v. Alchemic 
Pvt. Ltd. ). Applying Section 28(iv) to the facts of this case, one finds that on June 18, 1964, the assessee entered into 
an agreement to purchase toolings from KJC. In 1964-65, India was facing foreign exchange crunch. In the 
circumstances, around June 7, 1965, the Government of India and the Reserve Bank of India, in this case, approved 
the arrangement under which KJC (supplier of toolings was permitted to advance a loan of $ 6,50,000 to the assessee 
for ten years bearing interest at the rate of 6 per cent., free from income-tax. KJC was later on taken over by AMC and 
as a part of take-over, AMC agreed to waive the principal amount of the loan and not the interest. In the 
circumstances, as stated in the above three undisputed facts, the assessee paid interest at 6 per cent, per annum, for 
ten years, being the contractual period. According to the Assessing Officer, the loan arose from business dealings. 
According to the Assessing Officer when AMC waived the loan, the credits became part of business income ; that 
prior to such waiver, the credits represented liability. In the circumstances, the Assessing Officer has taxed such 
credits as business income. However, in this connection, there are two important facts which are overlooked by the 
Assessing Officer. Firstly, the assessee has continued to pay interest at 6 per cent, for a period of ten years on the 
loan amount. In this case, the Assessing Officer has not gone behind the loan agreement. In this case, the approval by 
the Government of India and the Reserve Bank of India are on record. In this case, the agreement for purchase of 
toolings was entered into, much prior to the approval of the loan arrangement given by the Reserve Bank of India. 
Therefore, the loan arrangement, in its entirety, was not obliterated by such waiver. Secondly, in this case we are 
concerned with the purchase consideration relating to capital asset. The toolings were in the nature of dies. The 
assessee was a manufacturer of heavy vehicles and jeeps. It required these dies for expansion. Therefore, the import 
was that of plant and machinery. The consideration paid was for such import. In the circumstances, Section 28(iv) is 
not attracted. Lastly, we may mention that, in this case, AMC agreed to forego the principal amount of loan as a part of 
take-over arrangement with KJC to which the assessee was not a party. The waiver of the principal amount was 
unexpected. In the circumstances, one fails to understand how such waiver would constitute business income."

36.5. We find, the Hon'ble Delhi High Court in the case of 
Jindal Equipments Leasing & Consultancy Services Ltd., reported in 325 ITR 87 (Del.)
, following the above decision at Para-8 of the Order has observed as under:-

"8. With this, we proceed to examine this aspect on its own merit, viz., whether provisions of s. 28 (iv) of the Act are 
attracted in the given case. Thus, what is to be seen is that as to whether the written off . amount of Rs. 1,46,53,065 in 
its books of accounts by JSPL amounts to the value of any benefit or perquisite whether convertible into money or not 
can be treated as "profits and gains from business". The prerequisites for attracting the said provisions are : (i) 
Benefit or perquisite arising in the course of business is of the nature, other than cash or money. It is for this reason 
expression "whether convertible into money or not" is mentioned in cl. (iv). Bombay High Court has interpreted this 
very clause in the case of Mahindra & Mahindra Ltd. vs. CIT (2003) 182 CTR (Bom) 34 : (2003) 261 ITR 501 (Bom) = 
2003-TIOL-427-HC-MUM-IT  
in the following manner : " The income which can be taxed under s. 28(iv) must not only be referable to a benefit or 
perquisite, but it must be arising from business. Secondly, s. 28(iv) does not apply to benefits in cash or money [see 
CIT vs. Alchemic (P) Ltd. (1981) 20 CTR (Guj) 83 : (1981) 130 ITR 168 (Guj)] " (ii) Benefit or perquisite must be one 
arising in the course of business..

36.6. Moreover, we find, the credits received by the Assessee from IAE, in the present case, are in the form of money. The Supreme Court in 
the case of Mafatlal Gangabhai & Co. Pvt. Ltd., reported in 219 ITR 644 (SC) = 2002-TIOL-837-SC-IT 
and the Hon'ble Delhi High Court in the case of Ravinder Singh, reported in 205 ITR 353 (Del.)
 and the Hon'ble Bombay High Court in the case of Mahindra & Mahindra (supra), have held that "provisions of section 28(iv) are applicable 
only when benefit or perquisite is received in a non-monetary form". 
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36.7 Therefore, we hold that the provisions of section 28(i) and 28(iv) are not applicable to the facts of the present case and the credits 
received are not taxable as business income. 

36.8. So far as the argument of the Ld. Special Counsel for the Revenue that the credits received are taxable as commission income is 
concerned, we find such argument was rejected by the Division Bench in the A.Y. 2007-2008 with which we concur. The submission of the Ld. 
Special Counsel for the Revenue now that the assessee only helped IAE in making bulk sale of their engines through the purchase of aircrafts 
from AIRBUS and, therefore, this would amount to facilitating the sale of 100 aircrafts without apparently making any purchase is concerned, 
we do not find any force in the same. In absence of any services being provided by the assessee to IAE, we do not find any merit in the 
argument of the Ld. Special Counsel for the Revenue on this issue. Moreover, the nature of the receipt is to be examined in the hands of the 
assessee and not IAE. For the above proposition, we rely on the decision of the Hon'ble Supreme Court in the case of 
Empire Jute Company, reported in 124 ITR 1 (SC) = 2002-TIOL-238-SC-IT-LB 
 where it has been held that "a receipt may be revenue in the hands of the payer, but, capital in the hands of the recipient''.

36.9. The Ld. Special Counsel for the Revenue also made an argument for the first time before us that the term 'Business' as defined in 
Section 2(13) includes "any adventure or concern in the nature of trade, commerce or manufacture". It was his submission that even a single 
adventure in the nature of trade, commerce or business would amount to "business" and the profit gained as a consequence of the adventure 
would be chargeable to tax as business profits. It was accordingly submitted that the activity of the assessee of selecting engines has 
trappings of an adventure in the nature of trade, commerce or business and, therefore, would fall within the definition of "business" as 
appearing in Section 2(13) of the Income Tax Act, 1961. The Ld. Special Counsel for the Revenue drew our attention to Para-10.1 of the Order 
of Ld. CIT(A) wherein he has noted that the assessee has made further Aircraft acquisition in the year 2011 and 2015 and the total number of 
Aircrafts to which the assessee stands committed is 530. We have carefully considered the same. However, we do not find any force in the 
same. The A.O. in the instant year as well as in the orders passed in subsequent years in which additional acquisition of aircrafts was done 
has held that business of the assessee is only that of operation of aircrafts. This is a factual finding given in all assessment orders right upto 
the order passed for A.Y. 2018-2019. Therefore, in our opinion, the onus is on the Revenue to factually establish that there exists any other 
business activity other than that of operation of aircrafts. It has not been demonstrated, how acquisition of Aircrafts or selection of engines was 
a business activity by itself. We find, the A.O. in the impugned assessment year holds that the assessee 1s a company engaged in the 
business of operating low cost airline in India under the name and brand of 'INDIGO'. It is also an admitted position that for purchase of 34 
aircrafts, credits received are capital in nature. There is also no dispute that these 34 aircrafts are fixed assets and not stock-in-trade. Aircrafts 
are thus part of fixed capital. Since the assessee has acquired aircrafts which are it's commercial assets forming part of its fixed capital and 
these commercial assets are used by it to earn income by operation of aircrafts, therefore, we are of the opinion that there is no adventure in 
the nature of trade when aircrafts acquisition is made or engines are selected. We, therefore, reject the arguments advanced by the ld. Special 
Counsel for the Revenue on this Issue.

G. CAPITAL GAINS:

37. The next issue that is to be decided is taxability of the income as "capital gains." As per the provisions of Income Tax Act, 1961 capital 
receipts are chargeable to tax as income from "Capital Gains" provided the conditions stipulated in Section 45 read with Section 48 are 
satisfied. In the impugned order, the Ld. CIT(A) has held that credits received from IAE are taxable as income from "Capital Gains" as per 
Para-10.2.1 of his Order which was heavily relied on by the Learned Special Counsel for the Revenue. According to the Learned Special 
Counsel, the consideration for assignment less cost of right to purchase, is assessable as capital gains. It is also his submission that by 
entering into Purchase Agreement with AIRBUS, Assessee has acquired a valuable right which would be a capital asset being a commercial 
right. By the Deed of Assignment, the assessee transferred such right in favour of Lessors. Amounts paid by Lessors represent a 
consideration as the taking over of the liability amounts to a consideration. It was also submitted in his written submissions as under:

"The cost of acquisition would comprise initial money paid to Airbus or engine manufacturer and the total purchase 
price of the aircraft minus the discounts appropriated by the Appellant (and not passed on to the Lessors). The 
balance amount being the difference between the amount paid by the Lessors to Airbus (in discharge of the 
contractual obligation of the Appellant) and the cost of acquisition of rights so transferred would represent the 
amount of capital gains chargeable to tax as rightly explained by CIT(A) in Paragraph 1 0.2.1 on Page-33. The capital 
gains arise not for any assignment of the right to choose engines as contended by the Appellant. The assignment is of 
the right to purchase the title of the aircraft which also includes the price of the engines separately and distinctively 
indicated in the Purchase Agreement itself'.

37.1. The Learned Senior Counsel for the Assessee on the other hand refuted the above allegation.
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38. After hearing both sides we find Article-21 of the Agreement Dated 18.11.2005, which has already been reproduced earlier, shows that 
AIRBUS has allowed the assessee to assign its rights to acquire aircraft for purposes of obtaining finance. There is no consideration paid by 
the Lessors to the Assessee when such an assignment is made which is also apparent from the Paper Book filed by the Revenue. As noted 
earlier the credits were received by the Assessee from IAE. It has already been held by us earlier that these were separate transactions. We 
are, therefore, unable to uphold the findings of the Ld. CIT(A) as per Para- 10.2.1 of his Order relied on by Learned Special Counsel for the 
Revenue. The findings of the Ld. CIT(A), in our opinion, are based on conjectures and surmises when he wrongly views the Agreements with 
IAE, AIRBUS and Lessors as an amalgamation. When the Ld. CIT(A) himself noted that right to acquire Aircraft has been assigned to Lessor 
at "par value', then, there is no consideration received for such assignment. Although right to acquire Aircraft from IAE is a "Capital Asset", 
however, for applicability of provisions of Section 48 which deals with computation of capital gains, there has to be a "Full value of 
consideration received or accruing" as a result of the transfer of the capital asset. Therefore, there should be a sale consideration flowing to 
the Assessee from the Lessors for transfer of a "Capital Asset" which in this case is the right to acquire an Aircraft from AIRBUS. We find merit 
in the submissions of the Learned Senior Counsel for the Assessee that under the Purchase Agreement the assessee was under an obligation 
to only take delivery of Aircrafts. There was no compulsion on the Assessee to mandatorily purchase the Aircraft. The Learned Special 
Counsel for the Revenue, in our opinion, has erroneously presumed that "amount paid by Lessors represents a consideration as the taking-
over of a liability amounts to a consideration". We find in the year under consideration the Lease Agreements are in the nature of Operating 
Lease. The A.O. in the Order has also mentioned that the Lessors are the owners and are claiming depreciation. Therefore, consideration paid 
by Lessors to AIRBUS is not on account of the Assessee. The transaction of payment of purchase price by Lessors to AIRBUS is a separate 
transaction, under which, no right to the Aircraft is flowing to the Assessee. There is, therefore, no "Sale Consideration" received by the 
Assessee which could be held assessable to "Capital Gains Tax". We, therefore, hold that credits received by the Assessee are not taxable as 
capital gains.

H DISALLOWANCE OF PROPORTIONATE LEASE RENTAL U/S 37(1)

39. The next issue that is to be decided is regarding disallowance of proportionate lease rentals u/s 37 (1) of the Act, 1961. We find in the 
impugned order, Ld. CIT(A), in para 10.3 has taken an alternative stand that the lease rentals have a direct nexus with the price of the aircraft 
that the Lessors have to pay for. According to him, the higher the sale price the higher is the amount of lease rentals. It is alleged by him that 
the assessee has received credits for the purchase of engines and such credits have not been transferred to Lessors. He, therefore, held that 
the lease rentals got determined at a price higher than the one which would have been determined if the credits would have been passed on to 
the Lessors. The learned CIT(A) therefore held that the expense of lease rentals is partly attributable to the credits received by the assessee. 
According to him, expenditure incurred for earning a capital receipt assumes the character of a capital expenditure and ought to be disallowed 
u/ s 37(1) of the Act.

39.1. It is the submission of the learned Senior Counsel for the assessee that the learned CIT(A) has erroneously presumed that "lease rentals 
are partly attributable to the earning of credits by the appellant from eng1ne manufactures."

39.2. We have considered the rival submission made by both the sides on this issue. We have already upheld the findings of Divisions Bench 
forAY 2007-08 that assessee's right to receive credits "crystallized when agreement dated 19th October 2005 was executed". Subsequent 
transaction of obtaining lease finance in the form of operating lease has no connection with the right to receive credits from IAE which got 
crystallized in October 2005. These are separate transactions. We, therefore, hold that there is no connection between transaction of payment 
of lease rentals and transaction of receipt of credits from IAE.

39.3. We find somewhat identical issue had come up before the Coordinate Bench of the Tribunal in the case of 
Bharat Seats Ltd. vs JCIT reported in 120 Taxman 210(Del. (Mag.)
. In that case, necessary equipment was acquired by the assessee on a lease finance arrangement. Assessee applied for a grant to meet the 
capital cost. The authorities below did not accept the contention of the assessee that the grant was a capital receipt. Since the capital 
equipment was acquired by the assessee initially on lease finance basis, the authorities below held that the grant was given to recoup the 
revenue expenditure incurred by the assessee on acquiring the asset on lease finance basis. The Tribunal however held as under:
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"Nothing has been shown with reference to documents and agreement on record to support the submission that the 
grant was by way of recoupment or revenue expenditure incurred by the assessee. The Department's case as we see 
is that since the assessee initially acquired the capital equipment on lease finance basis, the lease rentals were 
allowed as revenue expenditure to the assessee. the assessee, however, had to pay on account of lease finance 
Rs.4.8 crores as against the capital cost of Rs.3.2 crores. Had the assessee acquired equipment on outright purchase 
basis, the assessee would have been entitled to the write off of capital costs by way of depreciation as revenue 
expenditure. If the assessee had borrowed funds for meeting the capital cost of the equipment, the capital cost would 
have been written off by way of depreciation over a period of years and interest on borrowed funds by way of 
depredation over a period of years and interest on borrowed funds would have been allowed revenue deduction. We 
agree with the Ld. Counsel for the assessee that the accounting or tax treatment of the capital cost of the equipment 
has nothing to do with the sanction of the grant to the appellant. The grant was only of a sum of Rs.1.84 crores (USD 
514,000) as apprised by the technical reviewer of the world Hank, as against the Rs.3.2 crores cost of the plant. There 
was no correlation whatsoever between lease rentals paid by the assessee and the grant The grant was made in 
public interest, to protect the environment from ozone depleting substances. The grant had nothing to do with the 
settling up of the industry or its economics or profitability. On these facts, we agree with the Id. Counsel for the 
assessee that the ratio of the Supreme Court decision in the case of Sahaney Steel conclusively covers the issue in 
favour of the assessee. their Lordships of the Supreme Court held that, to determine the nature of the subsidy or 
grant, the purpose of the grant had to be looked at. The grant, as per their lordships of the Supreme Court, was rightly 
a capital receipt when the main purpose of the grant was for instance relief from unemployment. It was also capital 
receipt when the grant was given as an aid to construction of dry dock and not as operational subsidy. Their 
Lordships of the Subsidy court had also endorsed the full Bench of Kerala High Court decision in the case of Ruby 
Rubber Works, where the grant was for held as of capital nature because the same was given for planting high 
yielding variety of rubber plants. "

39.4. In the present case also we find there is no connection between credits received and the payment of lease rentals. We have already 
adjudicated in the preceding paragraphs that credits received under agreement dated 19.10.2005 and payment of lease rentals under lease 
agreements executed much after are separate transactions not related to each other. Therefore, there cannot be any disallowance of 
proportionate lease rentals.

I DISALLOWANCE OF SUPPLEMENTARY RENT (SR)

40. The next issue that it to be adjudicated is regarding disallowance of Supplementary Rent (SR). We find from the details filed in the paper 
book that during the year under consideration, assessee had incurred an expenditure of Rs.338,09,64,412/- as SR paid to lessors for aircrafts 
acquired on operating lease. We have perused the lease agreements enclosed in the paper books filed before us. Assessee in its paper book 
has enclosed a copy of Lease Agreement Dated December 15, 2006 with M/s McR Aviation Ltd. Revenue in its paper book has submitted 
three lease agreements i.e., Agreement Dated 14th June, 2007 with Genesis Acquisition Ltd., Dated 04th July, 2007 with Lara Leasing Ltd. 
and Dated 10th August, 2010 with Crescent Leasing 9 Ltd. Under all these Agreements SR is a mandatory payment required to be made to 
the Lessors for use of aircrafts. Amount payable for SR is calculated based upon flying hours attributable towards critical parts of the aircraft 
i.e. aircraft body, auxiliary power unit, landing gear etc. We find the AO in the assessment order made disallowance under section 40(a)(i) of 
the LT. Act, 1961 alleging that owing to non-deduction of tax, the expenditure is disallowable. However, the Ld. CIT(A) held that payment of 
SR is reimbursable and hence the expenditure is not allowable under section 3 7 (1) of the I. T. Act, 1961.

40.1. We find an identical issue came up before the Division Bench in assessee's own case in AY 2007-08, wherein the Tribunal held as 
under:-
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"10.2 It was submitted by the learned senior counsel that the learned CIT has erroneously compared payment of 
supplementary lease rent in the present case with payments for providing spares, facilities or services in connection 
with the operation of lease aircraft. In support of this, the learned senior counsel referred to the lease agreement 
executed between M/s McR Aviation Limited and Interglobe dated 15.12.006, copy of which is enclosed at pages 76 to 
1 75 of the Paper Book. It was submitted by the learned senior counsel that the terms & conditions of the lease 
agreement executed by Interglobe were identical to those, which were considered by Delhi Bench of ITAT in the case 
of Sahara Airlines (supra). To draw parity between the two cases, the learned senior counsel referred to following 
clauses of the lease agreement:-

"Rent" means collective, Base Rent and and Supplemental "Supplemental Rent" means, without duplication, all 
Maintenance Supplemental Rent, all expenses and all other amounts, liabilities, indemnities and obligations (other 
than Base Rent) that Lessee assumes or becomes obligated to or agrees to pay under any Operative Document to or 
on behalf of Lessor or any other Person, including without limitation, payments of Total Loss Proceeds, interest at the 
Default Rate and payments of indemnities under Article 12 of this Sublease.

3. 12.3 Payment by Lessor any Lessor maintenance Disbursement under Section 3.12.4 (the "Lessor Obligations") 
shall be subject to Lerssor having approved the applicable work scope and maintenance provider (such approval not 
to be unreasonably withheld) for the related maintenance work prior to the commencement thereof Lessee agrees to 
provide Lessor with the planned work scope and maintenance provider for any such maintenance work no later than 
45 days prior to the scheduled commencement thereof Any failure by the Lessee to obtain lessor's approval in respect 
of any such maintenance work as aforesaid shall relieve the Lessor of the related Lessor Obligation hereunder.

3.12.4 Lessor Maintenance Disbursements
 (1) If lessee submits to Lessor, within sixty (60) days after the completion of the applicable approved maintenance 
work (except if otherwise agreed between Lessor and Lessee, it being agreed that such time periods may be extended 
as determined in the reasonable discretion of Lessor, to the extent that Lessee notifies Lessor at or before the end of 
such sixty (60) day period that there are still outstanding invoices (which shall be specifically identified) for approved 
maintenance work), an invoice and supporting documentation evidencing performance of and payment for (each in 
reasonable reimbursement shall be made in respect of replacement, repair or overhaul caused by foreign object 
damage, domestic object damae, operational or other mishandling, family maintenance or any accidental cause or in 
respect of any cost which is reimbursable by insurance or which relates to convenience, premature or unscheduled 
shop visits or overhauls or Lessee effected operational modifications, Engine QEC, Engine accessories, removal 
Iinstallation of Engines, removal I Installation . of APUs removal/ installation of Landing Gear, structural and non- 
structural components including but not limited to nacelle structures, the thrust reversers, cowlings and engine 
mounts, or shipping charges, and (ii) no Material Default or Event of Default is continuing, promptly pay to Lessee the 
following amounts ("Lessor Maintenance Disbursements") from the respective Maintenance Supplemental Rent 
account.

(i) Airframe 4C/6Y Checks: with respect to a scheduled heavy structural 4C/ 6Y checks of the Airframe if it comes due 
during the Sublease Term, the lesser of (i) the amount of such invoice and (ii) the net balance of Airframe 4C 
Maintenance Supplemental Rent received by Lessor at the time of payment;

(ii) Airframe BC/12Y Checks: with respect to a scheduled heavy structural BC/12Y checks of the Airframe if it comes 
due during the Sublease Term, the lesser of (i) the amount of such invoice and (ii) the net balance of Airframe BC 
Maintenance Supplemental Rent received by Lessor at the time of payment;

(iii) Engine Refurbishment: with respect to any Overhaul for an Engine, the lesser of (i) the amount of such invoice 
and (ii) the net balance of Engine Refurbishment Maintenance Supplemental Rent received by Lessor in respect of 
such Engine at the time of payment; 
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(iv] Engine LLP Replacement: with respect to any LLP replacement for an Engine that is replaced due to expiration of 
its life limit, the lesser of (i) the amount of such invoice (With any credits for installation of LLPs with less life than the 
originally installed LLP offsetting any charges for installation of longer life remaining LLPs) and (ii) the net balance of 
Engine LLP Maintenance Supplemental Rent received by Lessor in respect of such Engine at the time of payment;

(v) APU: with respect to any scheduled APU Overhaul, the lesser of (i) the amount of such invoice and (ii) the net 
balance of APU Maintenance Supplemental Rent received by Lessor at the time of payment;

(vi) Landing Gear: with respect to a scheduled Landing Gear Overhaul if it comes during the Sublease Term, the 
lesser of (i) the amount of such invoice and (ii) the net balance of the Landline Gear Maintenance Supplemental Rent 
received by Lessor at the time of payment.

(2) For the avoidance of doubt, Lessee has no right to payment of any Lessor maintenance Disbursement except (i) 
following the occurrence of a Total Loss following payment of all moneys due and owing pursuant to Section 14.3.2 
(ii) as expressly provided in this Section 3.12.4 and (in) as expressly provided in Exhibit H, and any remaining 
balances of the Maintenance Supplemental Rent following the Expiry Date, after application of the foregoing 
provisions, shall be retained by Lessor as its sole property, with the exceptions set forth in Exhibit H. To the extent 
any maintenance expenses exceed the amount available in the applicable Maintenance Supplemental Rent account, 
such expenses shall be for the account of the Lessee and the shortfall, if any shall not be carried forward or made the 
subject of any further claim for reimbursement. Lessee acknowledges that Lessor may commingle the Maintenance 
Supplemental Rent with its general funds and no interest shall accrue in favor of Lessee in respect of Maintenance 
Supplemental Rent held by Lessor.

8.1.1 During the Sublease Term and until the Aircraft is returned to Lessor in the condition required by this Sublease, 
Lessee alone has the obligation, at its expenses, to timely maintain, service, test, inspect, Overhaul and repair the 
Aircraft, Engines and all of the Parts (a) in accordance with the Maintenance program, (b) in accordance with the rules 
and regulations of the Aviation Authority, (c) in accordance with Manufacturer's type design, (d) so as to ensure that 
the Aircraft meets the requirements of its type certificate data sheets in accordance with all Aviation Authority 
requirements, (e) so as to keep the Aircraft in as good an operating condition as when delivered to Lessee (ordinary 
wear and tear excepted) and in accordance with any other regulations or requirements necessary in order to maintain 
a valid Certificate of Airworthiness for the Aircraft and meet the requirements at all times during the Sublease Term 
and upon return of the Aircraft to Lessor for issuance of a standard Certificate of Airworthiness for transport category 
aircraft issued by the Aviation Authority in accordance with applicable laws (except during those periods when the 
Aircraft is undergoing maintenance or repairs as required or permitted this Sublease) and (f) in the same mariner and 
with the same care as used by lessee with respect of similar aircraft and engines operated by Lessee and without in 
any way discriminating against the aircraft.

8.1.2 No Engine will remain in an unserviceable condition for more than : (i) thirty (3) days before such Engine is 
delivered to an Approved Maintenance Performed for repair; and (ii) one-hundred twenty 9120) days (or such longer 
period as may be mutually agreed by the parties] after such Engine is removed from an Aircraft for repair.

8.1.3. Lessee shall not make any material change to its Maintenance Program or make any material deviations from 
the Manufacturer's approved maintenance program (including the MPD) (in each case excluding changes or 
deviaitions made mandatory by the Aviation Authority or Manufacturer) without the prior written consent of Lessor. "
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1 0. 3 Explaining the nature of the transactions farther it was submitted by the learned senior counsel Shri Syali that 
payment of supplementary lease rent is an industrial norm which ensures that the lessor is compensated for regular 
wear & tear of the critical components of the aircrafts. It was submitted by the learned senior counsel that as per the 
lease agreement the primary responsibility of maintenance of the aircraft is that of the lessee and the lessor was 
under no obligation to meet any expenditure or bear any loss in respect of the lease aircraft. It was submitted that the 
Interglobe's obligation to repair and keep the aircraft in worthy condition could have been discharged by it by either 
paying directly to the repair agency without the lessor having any role or in the manner as provided in Article 3.12 of 
the lease agreement. It was further submitted that for invoking the exclusionary clause as provided in section 10(15A) 
of the Act, it is mandatory for the authorities below to demonstrate that either the lessor had supplied certain spares 
or provided any facility or service in connection with the operation of the lease aircraft. Since no such fact has been 
brought on record by the Id err, it was submitted that the impugned action u/ s 263 be quashed. It was also submitted 
by the learned senior counsel that recently hon'ble Jurisdictional High Court has upheld the ratio propounded by this 
Bench of the Tribunal in the case of Sahara Airlines (supra) in orders reported in the name of M/s Jet Lite (India) Ltd. 
reported in 236 Taxmann 453 (Del) = 2015-TII-72-HC-DEL-INTL.
 It was also submitted by the learned senior counsel that once an assessment order has been passed in consonance 
with the judicial wisdom of the superior court then the same cannot be termed as erroneous or prejudicial to the 
interest of revenue. In support of this proposition, learned senior counsel relied upon the decision of Hon'ble Delhi 
High Court in case of Honda Siel Power Products Ltd. reported in 333 ITR 547 (Del) = 2010-TIOL-468-HC-DEL-IT.
 It was further clarified by him that in reply to show cause notice u/ s 263 of the Act issued by the learned CIT the 
appellant had specifically pointed out that as per the decision of this Bench of the ITAT in the case of Sahara Airlines 
(supra) payment for supplementary lease rent is exempt u/ s 10(15A)) of the Act, however, the learned err in this order 
has completely ignored the same and premised upon mere suppositions held that supplementary lease rentals were 
paid to lessor as reimbursement of expenses incurred towards providing facilities or services in connection with the 
operation of these aircrafts. Alternatively it was also claimed by the learned senior counsel that the payment of 
supplementary lease rents is also not liable to tax in India as per the provisions of Article 12 of the DTAA between 
India and Ireland.

11. Per contrary, the learned CIT(DR) Dr. Prabhakant vehemently opposed the above arguments. It was submitted by 
the Id. CIT(DR) that the teamed CIT had for just reasons assumed jurisdiction revise the assessment and no prejudice 
is being cause to the appellant as the issue has merely been set aside for a fresh assessment.

12. We have considered the arguments advanced by the parties and also have gone through the material available on 
record as well as the decisions relied upon. As rightly submitted by the learned senior counsel that the claim for 
supplementary lease rent being exempt as per provision of section 10(15A) of the Act was inquired upon by the 
Assessing Officer during the course of original assessment proceedings. Thus this is not a case of lack of enquiry. 
We agree with the submissions made by the appellant that the payment of supplementary lease rent in the present 
case is not for provision of spares, facilities or any such services being rendered by the lessor in the present case. A 
coordinate bench of Delhi ITAT in the case of Sahara Airlines (supra) had considered identical issue and had held as 
under:-
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"10. The perusal of the above covenants of the agreement reveals that lessee was responsible to bear all 
the expenses in the course of the term of the lease on account of operational cost, repair and 
replacement, losses and other expenditure which were required to keep the aircraft in air-worthy 
condition. So the lessor was under no obligation to meet any expenditure or bear any loss in respect of 
the leased aircraft. Complete maintenance of the aircraft was the absolute responsibility of the lessee. 
The lessor was interested only in receiving the basic lease rent which could be utilised by them in the 
manner it liked and therefore, was income of the lessor which was exempt under section 10(15A) of the 
Act. But the supplemental rent was to be reimbursed in accordance with the terms of Article 13 of the 
agreement. The obligation to repair and keep the aircraft in the airworthy condition was that assessee 
and such obligation could be discharged either by paying directly to the repair agency without involving 
the lessor or by the manner as provided in Article 13 of the agreement. Such agreement was made only 
to ensure that the leased aircraft is kept in airworthy condition. If the Lessee fails to maintain the aircraft 
in good condition, then the lessor, in such cases, could get the aircraft repaired out of the reserves. 
Further, the quantum of reserve depends upon the period of use of the aircraft and the right of 
reimbursement is only limited to the extent of reserve only. If the cost of repair exceeds the reserve, 
then such liability has to be borne by the assessee only.

11. In view of the above discussion, it is clear that the supplemental rent was paid and kept in the form 
of reserves only for meeting the expenditure which was to be incurred by the lessee to keep the aircraft 
in airworthy condition. Therefore, we are in. agreement with the contention of the Id. Sr. DR that the 
payment by the lessee by way of supplemental rent was in connection with the operation of the leased 
aircraft. But that is not enough for holding that such payment fall within the exclusionary provisions of 
section 10(15A) of the Act. In order to fall within the ambit of such exclusionary provisions, there must 
exist the inextricable link between the expenditure regarding supply of spares or for use of any facility 
or for rendering of any service by the lessor and operation of the leased aircraft. Article 13 of the 
agreement does not provide for utilisation of reserve either for the supply of any spare parts or for 
utilisation of any facilities or for rendering of any services by the lessor. On the other hand, the terms of 
the lease clearly provide that it is the absolute responsibility of the lessee to bear all the expenses and 
the losses during the operation of the leased aircraft. It is not the case of the department that the lessor 
provided any spares to the lessee against such payments. Further, there is no material/ evidence to 
suggest that the lessor ever provided for any of facility or service to the lessee against such payments. 
Merely because that the payment of supplemental rent was to meet certain types of operational cost, it 
cannot be said that such payment was attributable to any facility or service by the lessor.

...............

13. So the question that arises is as to what was intended to be excluded by the Legislature by amendment made by 
Finance Act, 1995 w. e.f 1-4-1996. From the perusal of the memorandum explaining the provisions of Finance Bill, 
1995, it appears that after the insertion of section 10(15A) in the statute, it was experienced by the Government that 
the non-resident companies were receiving payments in consideration of facilities or services provided/ rendered by 
the lessors such as training to the pilots or other crew -men, providing technicians etc. in the guise of leased rent. It is 
this mischief which was suppressed by the substitution of section 10(15A) w.e.f. 1/4/1996. This is manifest from the 
memo explaining the proposed Finance Bill, 1995. The relevant portion is quoted below (212 ITR (St.). 351):

............
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From the above, it is crystal clear that the intention of the Legislature was to tax the payment made for spares, facility 
or services provided by the recipient. Therefore, the change in the law has to be understood in that context. So if any 
payment has to be brought within the exclusionary portion of section 10(15A) of the Act, then it must be established (i) 
that lessor either had supplied the spares or provided any facility or service in connection with operation of the leased 
already and (ii) the payment has been made by the lessee in consideration of such spares/ facilities/ services. Once it 
is agreed that the supplemental rent was within the ambit of original provisions of section 10(15A) then the onus is on 
the revenue to establish that such supplemental rent fell within the ambit of such exclusionary provisions. The Id. Sr. 
DR has not been able to point out any of the terms of the agreement on the basis of which it can be said that lessor 
was required to provide for spares, facility or services in connection with the operation of the leased aircraft. He has 
also not brought any material or evidence to suggest that lessor in fact supplied any spare or provided any facility or 
service whatsoever in connection with the operation of the leased aircraft. Therefore, we are in complete agreement 
with the contention of the learned counsel for the assessee that the supplemental rent did not fall within the ambit of 
the exclusionary provisions of section 10(15A) of the Act. Since prior to 1-4-1996 such payments were covered by the 
main provisions, as originally inserted, it can be said that such payments continued to be exempt under section 
10(15A) of the Act. Consequently, the same was not chargeable to tax and, therefore, there was no obligation on the 
assessee to deduct the tax at source under section 195 of the Act. The question of holding the assessee as an 
assessee in default under section 201(1) of the Act, therefore, does not arise. Accordingly, we set aside the orders of 
CIT(A) on this issue and delete the demands raised for financial years 1996-97 to 1998-99 with reference to the 
payments made to ILFC. "

12.1 The above decision has thereafter also been upheld by the Hen'ble jurisdictional High Court of Delhi in the case 
of Jet Lite (India) Ltd. (supra), wherein hon'ble Court has been pleased to hold as under:-

"4 7. Clause 13 of the Agreement between Sahara and ILFC shows that the lessor was not under obligation to meet 
any expenditure or bear any loss in respect of the leased aircraft. Complete maintenance of the aircraft was the 
absolute responsibility of the lessee. Clause 13.1 talks of Airframe Reserves. It states that the Lessor will reimburse 
Lessee from the Airframe Reserves for the actual cost of the completed scheduled major structural inspection and 
rectification of structural deficiencies (overhauls) of the Airframe (i.e., the complete 'D' check or equivalent if the 
aircraft is on a block 'D' maintenance system under Lessee's Maintenance Programme or 'D' check level structural 
inspections carried out during a 'C check if the aircraft is on a phased V check system under Lessee's Maintenance 
Programme), with any other partial structural overhauls and work performed for all other causes excluded, including 
those causes set forth in Article 13.4. Reimbursement will be made up to the amount in the Airframe Reserve."

48. The !fAT has examined the object behind amending Section 10(15A) with effect from 1st April 1996. If any payment 
had to be brought within the exclusionary portion of Section 10(15A) of the Act, then it must be shown (i) that the 
lessor either had supplied the spares or provided any facility or service in connection with operation of the leased 
aircraft; and (ii) the payment has been made by the lessee in consideration of such spares/facilities/ services. The !fAT 
has rightly pointed out that the supplement rental was within the ambit of the original provision of Section 10(15A) of 
the Act.

49. On facts the Revenue was unable to point out any clause in the agreement that required the lessor to provide 
facilities or services in connection with the leased aircraft. Therefore, the supplemental rent did not fall within the 
ambit of the exclusionary provisions of Section 10(15A) of the Act. Since prior to 1st April 1996 such payments 
continued to be exempted under Section 10(15A) of the Act, they were not chargeable to tax. Consequently, there was 
no obligation on the Assessee to deduct the tax at source under Section 195 of the Act. The question of holding the 
Assessee as an Assessee in default under Section 201(1) of the Act, therefore, did not arise.

50. Consequently, the Court affirms the order of the IT AT deleting the additions made by the AO under Section 195, 
read with Section 40(a)(i) of the Act on account of the non-deduction of tax at source for the payment of supplemental 
lease rent to the various lessors, i.e., ILFC, AMTEC, Malaysian Airlines and Lufthansa."
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12.2. The learned senior counsel is thus justified is drawing parity of facts between the present case and the case of 
Sahara Airlines (supra) as we observe that both the lease agreements are similar in terminology and intent. We further 
observe that even the Ld. CAT in the impugned order accepts that primary responsibility to maintain the aircraft is that 
of Interglobe. However thereafter no facts have been brought on record to demonstrate that payment for 
Supplementary Rent is towards provision of either spares, facilities of services in connection with operation of leased 
aircraft by the lessor. The learned CIT relies upon order of assessment for A Y 2008-09, however, even in that order no 
such material has been brought on record by the AO. As held by coordinate bench in case of Sahara Airlines (supra) 
to fall within the exception of section 10(15A) there must exist an inextricable link between the expenditure regarding 
supply of spares or for use of any facility or for rendering of any service by the lessor and operation of the leased 
aircraft. This clearly has not been demonstrated by the learned CIT in the impugned order or by the AO in his order of 
assessment for A Y 2008-09. Facts of the present case being similar to that of Sahara Airlines (supra), respectfully 
following the decision of Hon'ble Jurisdictional High Court we hold that payment of Supplementary Lease rent was 
exempt u/s 10(15A) of the Act and the appellant was not required to deduct TDS thereon .... "

40.2. Thereafter, this issue again came up before the Tribunal in A.Ys. 2008-09 and 2009-10 wherein decision for AY 2007-08 was followed. 
Being aggrieved, the revenue filed an appeal before the Hon'ble Delhi High Court which has been dismissed vide orders dated 07th July,· 
2017 and 31st October, 2017. Aggrieved further, SLP was filed by the Tax Department which has also been dismissed vide order dated 
30.07.2018 and 10.09.2018. The issue is therefore no more res integra.

40.3 However, the learned CIT(A) in the instant case has held that the expenditure per se is not allowable as per provision of Section 37(1). 
We have perused the relevant agreements filed before us and are unable to uphold the disallowance made by Ld. CIT(A). Payment of SR is 
mandatory and failure to do so would result in civil consequences wherein the lessor will be entitled to take back the possession of the Aircraft. 
This is clearly apparent from the following clauses of lease agreement:-

"Section 3.4 Supplemental Rent. Lessee hereby agrees to pay to Lessor or to any other Person designated by Lessor 
or otherwise entitled to receive such payment any and all Supplemental Rent and any other amounts due hereunder at 
the time the same shall become due and owing. In the event Lessee shall fail to pay any Supplemental Rent, or any 
other amounts due hereunder when due, Lessor and each other Person entitled to such amounts shall have all rights, 
powers and remedies provided for herein or in any other Operative Document or by Law or equity or otherwise in the 
case of nonpayment of Base Rent."

40.4. In our opinion, the Ld. CIT(A) has erroneously held that SR is reimbursable. In case of an operating lease the lessor is the owner of the 
aircraft. Aircrafts are enormously expensive and to ensure timely maintenance of the aircraft SR is determined and paid. When the scheduled 
maintenance becomes due the lessee incurs the maintenance expense and this expense is reimbursed by the lessor to the extent of SR fund 
maintained by the lessor. This ensures that on redelivery of the aircraft when lease term expires the aircraft is in good condition. The lease 
agreement provides for reimbursement of maintenance expense and not of SR. This is clearly apparent from the following clauses:

Section 3.12 Maintenance Supplemental Rent

3.12.1 On the twelfth (12th) day of each calendar month following the Delivery Date during the Sublease Term and on 
the Expiry Date, Lessee will pay to Lessor, as Supplemental Rent, Maintenance Supplemental Rent for the Airframe, 
Engines, Landing Gear and APU in respect of the hours and cycles flown in the previous calendar month during the 
Sublease Term (as evidenced in the related Monthly Report) in the following amounts:

(i) in respect of the Airframe, USD 45 for each Airframe Flight Hour operated by the Aircraft to cover scheduled heavy 
structural/ 4C/6Y checks of the Airframe (''Airframe 4C Maintenance Supplemental Rent");

(ii) in respect of the Airframe, USD 22.50 for each Airframe Flight Hour operated by the Aircraft to cover scheduled 
heavy structural/ 8C/ 12Y checks of the Airframe ("Airframe 8C Maintenance Supplemental Rent");
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(iii) in respect of each Engine, an amount determined in accordance with Exhibit G attached hereto for each Engine 
Flight Hour, in each case operated by that Engine to cover such Engine's Overhauls (as to each Engine, "Engine 
Refurbishment Maintenance Supplemental Rent");

(iv) in respect of each Engine, USD 111 for each Engine Cycle, in each case relating to that Engine to cover such 
Engine's LLP replacements (as to each Engine, "Engine LLP Maintenance Supplemental Rent");

(v) in respect of the APU, USD20 for each Airframe Flight Hour to cover APU Overhauls ("APU Maintenance 
Supplemental Rent"); and

(vi) in respect of the Landing Gear, USD 2,700 for each calendar month (prorated for partial months) during the 
Sublease Term to cover the Landing Gear Overhaul ("Landing Gear Maintenance Supplemental Rent")

The Airframe 40 Maintenance Supplemental Rent, the airframe 80 Maintenance Supplemental Rent, the Engine 
Refurbishment Maintenance Supplemental Rent, the Engine LLP Maintenance Supplemental Rent, the APU 
Maintenance Supplemental Rent, and the Landing Gear Maintenance Supplemental Rent are referred to collectively 
herein as the "Maintenance Supplemental Rent". The Maintenance Supplemental Rent for the Airframe 40 
maintenance, the Airframe 8C maintenance, each Engine's refurbishment, each Engine's LLP replacements, the APU 
refurbishment and the Landing Gear overhaul shall each be deemed to be a separate account and shall, until paid out 
in accordance with the terms hereof, be and remain the property of the Lessor. Maintenance Supplemental Rent for 
the month in which the Expiry Date shall occur shall be determined as of and payable on the Expiry Date. The 
Maintenance Supplemental Rent in respect of the Airframe, each Engine and the APU may be adjusted on the Expiry 
Date in accordance with the terms of Exhibit H hereto.

3.12.4. Lessor Maintenance Disbursements (1) If Lessee submits to lessor, within sixty (60) days after the completion 
of the applicable approved maintenance work (except if otherwise agreed between Lessor and Lessee, it being agreed 
that such time periods may be extended as determined in the reasonable discretion of Lessor, to the extent that 
Lessee notifies Lessor at or before the end of such sixty (60) day period that there are still outstanding invoices 
(which shall be specifically identified) for approved maintenance work) an invoice and supporting documentation 
evidencing performance of and payment for (each in reasonable detail) the following work by or on behalf of Lessee, 
lessor shall, provided that (i) no reimbursement shall be made in respect of replacement, repair or overhaul caused by 
foreign object damage, domestic object damage, operational or other mishandling, faulty maintenance or any 
accidental cause or in respect of any cost which is reimbursable by insurance or which relates to convenience, 
premature or unscheduled shop visits or overhauls or Lessee effected operational modifications, Engine QEC, Engine 
accessories, removal/ installation of Engines, removal/installation of APUs, Removal/ installation of Landing Gear, 
structural and non-structural components including but not limited to nacelle structures, the thrust reversers, 
cowlings and engine mounts, or shipping charges, and (ii) no Material Default or Event of Default is continuing, 
promptly pay to lessee the following amounts ("Lessors Maintenance Disbursements") from the respective 
Maintenance Supplemental Rent account.

(i) Airframe 4C/ 6Y Checks 
: with respect to a scheduled heavy structural 4C/ 6Y checks of the Airframe if it comes due during the Sublease Term, 
the lesser of (i) the amount of such invoice and (ii) the net balance of Airframe 4C Maintenance Supplemental Rent 
received by Lessor at the time of payment;

(ii) Airframe 8C/ 12Y Checks :
 with respect to a scheduled heavy structural 8C/ 12Y checks of the Airframe if it comes due during the Sublease 
Term, the lesser of (i) the amount of such invoice and (ii) the net balance of Airframe 8C Maintenance Supplemental 
Rent received by Lessor at the time of payment;

(iii) Engine Refurbishment : 
with respect to any Overhaul for an Engine, the lesser of (i) the amount of such invoice and (ii) the net balance of 
Engine Refurbishment Maintenance Rent Received by Lessor in respect of such Engine at the time of payment;
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(iv) Engine LLP Replacement
: with respect to any LLP replacement for an Engine that is replaced due to expiration of its life limit, the lesser of (i) 
the amount of such invoice (with any credits for installation of LLPs with less life than the originally installed LLP 
offsetting any charges for installation of longer life remaining LLPs) and (ii) the net balance of Engine LLP 
Maintenance Supplemental Rent received by Lessor in respect of such Engine at the time of payment;

(v) APU:
 with respect to any scheduled APU overhaul, the ·lesser of (i) the amount of such invoice and (ii) the net balance of 
APU Maintenance Supplemental Rent received by Lessor at the time of payment; and

(vi) Landing Gear: 
with respect of a scheduled Landing Gear Overhaul if it comes during the Sublease Term, the amount of such invoice 
and (ii) the net balance of APU Maintenance Supplemental Rent received by Lessor at the time of payment; and (ii) the 
net balance of the Landing Gear Maintenance Supplemental Rent received by Lessor at the time of payment.

(2) For the avoidance of doubt, Lessee has no right to payment of any Lessor Maintenance Disbursement except (i) 
following the occurrence of a Total Loss following payment of all moneys due and owing pursuant to Section 14.3.2 
(ii) as expressly provided in this Section 3.12.4 and (Hi) as expressly provided in Exhibit H, and any remaining 
balances of the Maintenance Supplemental Rent following the Expiry Date, after application of the foregoing 
provisions, shall be retained by Lessor as its sole property, with the exceptions set forth in Exhibit H. To the extent 
any maintenance expenses exceed the amount available in the applicable Maintenance Supplemental Rent account, 
such expenses shall be for the account of the Lessee and the shortfall, if any, shall not be carried forward or made the 
subject of any further claim for reimbursement. Lessee acknowledges that Lessor may commingle the Maintenance 
Supplemental Rent with its general funds and no interest shall accrue in favor of Lessee in respect of Maintenance 
Supplemental Rent held by Lessor.

40.5. Therefore, clearly the Supplemental Rent is a permanent outflow from the coffers of the assessee and post payment of that sum 
assessee retains no control over the amount paid. SR once paid is "retained by Lessor as its sole property,,. As per the lease agreement post 
incurring of scheduled maintenance expenditure the assessee is entitled to reimbursement of the expense incurred on maintenance. Amount 
of reimbursement is lesser of actual expense or the SR Fund maintained by the lessor. Expense incurred for SR in thus not contingent. It is 
determinative and due as per lease agreement. Contingency if at all is attached to the expenditure incurred on maintenance of aircraft and its 
reimbursement from the lessor.

40.6. Assessee has also demonstrated before us that when actual maintenance expenditure is incurred by it then only the net amount (i.e., net 
of reimbursement received from the lessor) is debited by it to its P&L Account and therefore there is no double deduction claimed. This was 
also demonstrated before the Ld. CIT(A).

40.7. The Ld. CIT(A), in our opinion, has not properly understood the facts of the case. The fact that Supplemental Rent is determinable as per 
the terms of the Agreement and is mandatory payment demolishes the presumption of the Ld. CIT(A) that it is reimbursable. Reimbursement 
of actual maintenance expenditure if at all is a future contingent event, but, Supplemental Rent is a determined expenditure which is not at all 
contingent. We, therefore, agree with the submission of the learned Senior Counsel for the assessee that once a business liability is 
ascertained it has to be allowed as deduction under the mercantile system of accounting. We, therefore, hold that Supplemental Rent in the 
instant case is an allowable expenditure u/s 37 (1) of the I.T. Act, 1961.

41. As regards the issue relating to disallowance u/ s 40(a) (i) is concerned, we find from the details furnished by the Learned Senior Counsel 
for the Assessee that during the year under consideration, the assessee had incurred an expenditure on account of Supplemental Rent of 
Rs.61,81,04,551/- in respect to lease agreements executed prior to 1st April, 2007. The assessee had also incurred an expenditure on 
account of Supplementary Rent of Rs.276,28,59,861/- in respect of Lease Agreements executed after 1st April, 2007. We find the Tribunal in 
assessee's own case for A.Y. 2007-2008 had examined the nature of Supplementary Rent and it was held that payment of Supplementary 
Rent is nothing different than the character of basic rent which is also payable under the Lease Agreement to the Lessors. It was held that 
Supplementary Rent is not a payment made for use of spares, facilities or any services, whereas Basic Rent is a fixed amount. Supplementary 
Rent is determined taking into consideration the number of flying hours. Supplementary Rent, in our opinion, is a payment made for lease of 
aircraft. The Lease Agreement defines "Rent" as "means collectively Base Rent and Supplementary Rent". Therefore, respectfully following 
the decision of Tribunal for A.Y. 2007-2008 which has also been followed in subsequent years, we hold that payment of Supplementary Rent 
of Rs.61,81,04,551/- is exempt from tax in hands of Lessors as per provisions of section 10(15A) and hence, disallowance under section 
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40(a)(i) is not called for. However, the above figure is subject to verification by the AO.

42. For Lease Agreements executed after 1st April, 2007, a claim was made by the assessee before the lower authorities that the income is 
not chargeable to tax in hands of Lessor under Article 12 of the DT AA between India and Ireland
. We find the AO has not accepted this the reasons of which has already been reproduced at para 1.5 of the order.

42.1. 257 ITA.Nos.3224 & 2977/Del./2017 M/s. InterGlobe Aviation Limited [IndiGo), Gurgaon. Cross border leasing of aircraft enjoyed a 
special exemption under section 10(15A) of the I.T. Act. However, a sunset clause ~as introduced by Finance Act, 2005 to provide that this 
exemption shall not be available for agreements entered after 1st April, 2007. In the aftermath of withdrawal of exemption the tax liability of the 
lessor is to be governed by the provisions of bilateral tax treaties. Learned Senior counsel for the assessee submitted that as per provisions of 
section 90 of the Act, provisions of DTAA shall apply to the extent they are beneficial. Under the DTAA the foremost consideration is whether 
the nonresident lessor has a permanent establishment (PE) in India as per Article 5 of the relevant. According to him, mere leasing of an 
aircraft which is located in India ought not to result in an existence of PE and there is also no such allegation made by the lower authorities in 
the present case. It is his submission that the definition of royalty under the Income Tax Act and Tax Treaty includes a consideration for use 
and right to use any commercial, scientific and industrial equipment and aircraft do arguably fall within this category of equipment and 
therefore the corresponding lease rentals may be characterized as royalty. However, certain tax treaties which India has entered into notably 
with Ireland it has explicitly excluded aircraft from the scope of Royalty. He drew our. attention to the relevant provision of DTAA between 
India and Ireland (Article 12) which are as under:-

"1. Royalties or fees for technical services arising in a Contracting State and paid to a resident of the other contracting 
State may be taxed in that other State.

2. Contracting State in which they arise, and according to the laws of that State, but if the recipient is the beneficial 
owner of the royalties or fees for technical services, the tax so charged shall not exceed 10 per cent of the gross 
amount of the royalties or fees for technical services.

3. (a) The term"royalties" as used in this Article means payments of any kind received as a consideration for the use 
of, or the right to use, any copyright of literary, artistic or scientific work including cinematograph film or films or 
tapes for radio or television broadcasting, any patent, trade mark, design or model, plan, secret formula or process or 
for the use of or the right to use industrial, commercial or scientific equipment, other than an aircraft, or for 
information concerning industrial, commercial or scientific experience;

(b) The term 'fees for technical services" means payment of any kind in consideration for the rendering of any 
managerial, technical or consultancy services including the provision of services by technical or other personnel but 
does not include payments for services mentioned in Articles 14 and 15 of this Convention.

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the royalties or fees for technical 
services, being a resident of a Contracting State, carries on business in the other Contracting State in which the 
royalties or fees for technical services arise through a permanent establishment situated therein, or performs in that 
other State independent personal services from a fixed base situated therein, and the right or property in respect of 
which the royalties or fees for technical services are paid is effectively connected with such permanent establishment 
or fixed base. In such case the provisions of Article 1 or Article 14, as the case may be, shall apply.

5. Royalties or fees for technical services shall be deemed to arise in a Contracting State when the payer is that State 
itself, a political sub-division, a local authority or a resident of that State. Where, however, the person paying the 
royalties or fees for technical services, whether he is a resident of a Contracting State or not, has in a Contracting 
State a permanent establishment or a fixed base in connection with which the liability to pay the royalties or fees for 
technical services was incurred, and such royalties or fees for technical services are borne by such permanent 
establishment or fixed base, then such royalties ·or fees for technical services shall be deemed to arise in the State in 
which the permanent establishment or fixed base is situated.
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6. Where, by reason of a special relationship between the payer and the beneficial owner or between both of them and 
some other person, the amount of the royalties or fees for technical services, having regard to the use, right or 
information for which they are paid, exceeds the amount which would have been agreed upon by the payer and the 
beneficial owner in the absence of such relationship, the provisions of this Article shall apply only to the last-
mentioned amount. In such case, the excess part of the payments shall remain taxable according to the laws of each 
Contracting State, due regard being had to the other provisions of this Convention."

42.2. In Para-41 above we have examined the nature of Supplementary Rent and it is held that payment of Supplementary Rent is nothing 
different than the character of basic rent. We find that Supplementary Rent is not a payment made for use of spares, facilities or any services. 
Supplementary Rent is, therefore, a payment made for use of Aircraft. As per provisions of Section 90 of the Income Tax Act, the provisions of 
a bilateral Tax Treaty will apply to the extent it is more beneficial to the tax payer. We find under Article 12(3)(a) of India-Ireland 
DTAA, the term "Royalty" is specifically defined to exclude from its scope payment of any kind for use of "Aircraft". We further find the tax 
treaty also incorporates a separate provision in Article-8 on profits from shipping and air transport. Article 8( 1) reads as under:

"Profits derived by an enterprise of a contractor state from the operation of rental of ships or aircraft in international 
traffic and the rental of containers and related equipment which is incidental to the operation of ships or aircraft in 
international traffic shall be taxable only in that contractor State."

42.3. This Article states that profits from rental of Aircrafts is taxable only in state of residence of Lessor. We, therefore, find merit in the 
arguments of the Learned Senior Counsel for the Assessee that as per Articles 12 and 8 of the Tax Treaty with Ireland, profits derived by an 
enterprise of a contracting State from rental of Aircraft are taxable "only" in Ireland. Supplementary Rent of Rs.276,28,59.821/- paid for Lease 
Agreements executed after 01.04.2007 are, therefore, not chargeable to tax in India. However, the above figure is subject to verification by the 
A.O.

43. Learned Special Counsel for the Revenue On the other hand, has filed the following written submission:

"The other contention of the Appellant is that Article 12 of India Ireland
 DTAA excludes aircraft from the definition of "royalty" and therefore the lease rentals cannot be taxed in India in the 
hands of Lessors as royalty.

Firstly, the sample agreement with the Lessors clearly demonstrates that the Lessors only took the title of the aircraft 
and the actual delivery of the aircraft was taken by the Appellant, purportedly as an agent of the assignees. The lease 
agreement clearly provides the formula for working out the amount of lease rent This takes into account the prevailing 
LIBOR rates. That goes to suggest that these are financing arrangements. The credits have also been shown in the 
accounts as other income.

The payment, by whatever name called, of finance charges would fall within the definition of 'interest' and would be 
chargeable to tax in India under Article 11 of Indo-lrish DTAA. Hence, the tax was liable. to be deducted under Section 
195. The failure to deduct tax has rightly invited the consequence under Section 40(a)(i) as held by the AO. The 
objection of the Appellant during the course of hearing that Article 11 having not been invoked by the AO or CIT(A), it 
was not open for the Revenue to urge the application of this Article. It is submitted that the applicability of Section 195 
read with Section 40(a)(i) is in dispute and the issue before the Hon'ble Bench is whether any amount of tax was 
deductible under Section 195 and whether any disallowance under section 40(a)(i) can be made or not.

The broad question is whether the income of the Lessors from lease rentals is chargeable to tax in India and whether 
any tax was deductible which has not been so deducted. Addressing this vital question, whether income is chargeable 
under one Article and not chargeable under the other, cannot be objected to, for the reason that the moot question 
leading to the disallowance of expense remains the applicability of Section 40(a)(i), There is no attempt to make out a 
new case for the Revenue. The argument of Article 11 of DTAA only seeks to defend the case of the A.D. under 
Section 40(a)(i). The basic issue does not change.
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44. As stated above, in the impugned order, the ld.CIT(A) has deleted the disallowance made by the AO invoking the provisions of section 
40(a)(i). Now, before us, a new plea has been raised by the ld. Special Counsel for the Revenue that payment of supplementary rent is taxable 
in India as interest as per the provisions of Article 11 of India-Ireland DTAA. We find, Article 11 of this DTAA reads as under:-

"Article 11 of India-Ireland DTAA:

1. Interest arising in a Contracting State and paid to a resident of the other Contracting State may be taxed in that 
other State.

2. However, such interest may also be taxed in the Contracting State in which it arises and according to the laws of 
that State, but if the recipient is the beneficial owner of the interest the tax so charged shall not exceed 10 per cent of 
the gross amount of the interest. The competent authorities of the Contracting States shall by mutual agreement settle 
the mode of application of this limitation.

3. .............................

4. The term "interest" as used in this Article means income from debt-claims of every kind, whether or not secured by 
mortgage and whether or not carrying a right to participate in the debtor's profits, and in particular, income from 
Government securities and income from bonds or debentures, including premiums and prizes attaching to such 
securities, bonds or debentures, but does not include any income which is treated as a dividend under Article 1 0. 
Penalty charges for late payment shall not be regarded as interest for the purpose of this Article." 

44.1 We are not convinced by the submissions made by the ld. Special Counsel for the Revenue. It is an undisputed fact that the basic lease 
rent of Rs.673.42 crores paid under the lease agreement is an allowable expenditure and its nature is that of "Rent." In our opinion, the nature 
of supplementary lease rent cannot be treated otherwise as both these expenses are payments made under the same agreement for use of 
aircraft. The ld. Special Counsel for the Revenue has filed copies of 3 lease agreements before us in his paper book. However, from none of 
these agreements he has been able to demonstrate that the nature of lease is financial lease and not operating lease. We have already held 
above in the preceding paragraph that the nature of lease in the year under consideration is operating lease. Moreover, both the lower 
authorities have also accepted this fact. We are, therefore, not convinced by the arguments of the ld. Special Counsel for the Revenue that the 
present leases are financial merely because lease rent is determinable using LIBOR rate or that delivery of aircraft is taken by the assessee 
from Air Bus. We find that in the present case the aP:crafts were leased for a period of six years. Therefore, the lease rent ·paid cannot be 
characterised as "interest." We, therefore, find no merit in the above submissions raised by the Revenue.

45. We therefore, finally conclude our finding as under:-

(a) Credits of Rs.759,39,25,444/- received by the assessee from IAE and other original equipment manufacturers are 
"CAPITAL RECEIPT'' not liable to tax.

(b) Credits received are not taxable either u/ s 28(i) or 28(iv) or of the Act or as "commission income" or "CAPITAL GAINS".

(c) The disallowance made by the CIT(A) u/s. 37(1) out of Lease rental payments to the tune of Rs.268,91,48,934/- is deleted.

(d) On account of failure to non-deduction of tax on Supplementary Lease Rent of Rs.338,09,64,412/- is

(i) Rs.61,81,04,551/- is sent back to the Assessing Officer for considering the allowability in the light of the 
directions.

(ii) Rs.276,28,59,8611- is deleted.

46. In the result, the appeal filed by the Assessee and the Revenue are disposed of in the above terms. 
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(DISCLAIMER
: Though all efforts have been made to reproduce the order correctly but the access and circulation is subject to the condition that Taxindiaonline are not 

responsible/liable for any loss or damage caused to anyone due to any mistake/error/omissions.) 
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